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COMMON    LAW   REPORTS, 

OF  CASES   ARGUED  AND  DETERMINED  IN 

THE  COURTS  OF 

QUEEN'S  BENCH,  COMMON  PLEAS,  EXCHEQUER, 

tfrcjequer  Chamber, 

AHD 

COURT  OF  CRIMINAL  APPEAL  M.T.  1858. 

H.  T.  18JS9. 
Queen'sBench. 

=  iVor.23, 24. 

Jan.  14,  15. 

H.  B.  FOOT  and  E.  T.  WARREN,  Executors  of  E.  Carleton,     ExehTcham. 

E.  T.  1859. 

*  T.  T.  1859. 

K.  WARREN,  D.  O'CALLAGHAN  and  others.*  April  30. 

A%  2,3,28. 

Ejectment  for  non-payment  of  rent  reserved  by  a  lease  dated  the  By   indenture 

in    «l7ftl        Tl 

30th  of  July  1782. — Defence:  That  the  lands  were  not,  at  the  time  O'Callaghan,  * 

of  issuing  of  the  plaint,  nor  at  any  time  since,  nor  are  now,  holden  ]Bn^B  to  ^ash 

of  the  plaintiffs,  or  either  of  them,  by  defendants,  or  any  of  them,  ^  JJJ^  j^* 

or  by  any  person  or  persons,  as  tenants  or  tenant  to  the  plaintiffs,  or  fo^ew^cro! 

either  of  them,  as  in  plaint  mentioned.    Issue  thereon  in  the  terms  *&****  added, 

r  pursuant  to  the 

of  the  defence.     The  action  was  tried  at  Cork,  before  Greene,  B.,  covenant     for 

perpetual    re- 
at  the  Spring  Assizes  1858 ;  when  the  plaintiffs  proved  an  indenture  newal  therein. 
r  r  r  In  1769,  Naah 

of  lease  dated  the  7th  of  November  1769,  and  duly  registered,  demised   the 

same  lands  to 
by  which  J.  Nash  demised  to  W.  Withers  part  of  the  lands  of  Withers   for 

Geganath  or  Windsor,  in  the  barony  of  Barretts  and  county  of  in  lfaS^WHh- 

Cork,  for  the  term  of  993  years  from  the  29th  of  September  1769,  S&toiAtos 

for  950  years, 
at  a  profit-rent  Both  the  lives  in  the  lease  of  1 761  being  dead,  that  lease  was  renewed 
in  1794,  to  Nash's  representatives,  by  C.  O'Callaghan  (heir-at-law  of  D,  O'Callaghan, 
sen.),  for  the  lives  of  two  persons,  the  survivor  of  whom  died  in  1837.  InT807, 
C.  O'CaUaghan  became  assignee  of  Nash's  interest.  From  1823  to  1849,  the 
assignees  of  Atkins*  interest  paid  to  D.  O'Callaghan,  jnn.  (heir-at-law  of  C.  O'Cal- 

#  Coram  Letroy,  C.  J.,  Perrin  and  O'Brien,  JJ. 


3  COMMON  LAW  REPORTS. 

M.  T.  1858.  at  the  yearly  rent  of  £128.  8s.  5d.,  Irish  currency.  This  tease 
contained  provisoes  for  distress  and  for  re-entry,  in  the  event  of 
there  being  no  sufficient  distress  upon  the  lands ;  and  also  contained 
a  covenant  that  it  should  be  lawful  for  Denis  O'Callaghan,  sen., 
under  whom  J.  Nash  derived,  his  heirs,  &c,  to  enter  and  view  the 
condition  of  the  premises  half-yearly ;  and  also  a  covenant  for  quiet 
enjoyment,  without  interruption  by  the  lessor,  his  heirs,  executors, 
administrators  or  assigns,  or  any  person  claiming  or  to  claim  under 
him  or  them.  The  plaintiffs  also  proved  an  Indenture  of  lease, 
dated  80th  of  July  1782,  and  duly  registered,  by  which  W.  Withers 
demised  the  same  lands  to  W.  Atkins  for  950  years  from  the  25th  of 
March  1783,  at  the  yearly  rent  of  £200  Irish  currency  (equivalent 
to  £184.  12s.  4d.  sterling),  with  similar  provisoes  for  distress  and 
for  re-entry  in  the  event  of  no  sufficient  distress ;  and  with  similar 

laghan),  as  assignee  of  Nash's  interest,  the  rent  reserved  bythe  lease  of  1709,  and 
also,  daring  the  same  period,  paid  to  the  representatives  of  Withers  the  profit-rent 
reserved  by  the  lease  of  1782;  bnt  no  rent  was  paid  after  1849.  In  1851, 
D.  O'Callaghan,  jun.,  brought  ejectment  for  non-payment  of  the  rent  reserved  by 
the  lease  of  1769,  and  recovered  possession  of  the  lands ;  bat  the  representatives  of 
Withers  were  not  served  with  O'Callaghan 'e  ejectment.  In  1858,  Withers'  repre- . 
sentatives  having  brought  ejectment  for  non-payment  of  the  rent  reserved  by  the 
lease  of  178*2  -.—Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  this  eject- 
ment was  not  maintainable,  the  tenancy,  if  any,  being  nothing  more  than  a  parol 
? early  tenancy,  created  by  overholding,  and  payment  of  rent  from  1837- — 
Pioot,  C.  B.,  diutntientc] 

The  Irish  statutable  ejectment  for  non-payment  of  rent  cannot  be  maintained 
upon  a  tenancy  created  by  a  parol  demise  from  year  to  year,  express  or  implied. — 
[Pioot,  C.B.,  4EssaifMji/«.] 

Notwithstanding  the  covenant  for  perpetual  renewal,  by  D.  O'Callaghan,  sea., 
in  the  lease  of  1761,  and  even  assuming  that  Nash  and  his  representatives  were 
bound  to  keen  up  that  lease  by  due  renewals,  in  order  to  keep  on  foot  the  term  of  998 
years  demised  by  Nash  to  Withers  in  1769,  the  result,  at  Law,  of  the  assignment  of 
Nash's  interest  to  the  heir-at-law  of  D.  O'Callaghan,  sen.,  in  1807.  was  to  mem  the 
lease  of  1761  and  the  renewal  thereof  in  the  reversion,  and  therefore,  upon  the  mil  of 
the  lives  in  that  lease  and  renewal,  to  destroy  the  term  of  998  yean,  which  depended 
thereon  for  its  continuance,  the  doctrine  of  enlargement  not  being  applicable  to  such 
a  state  of  facts,  so  as  to  keep  the  term  subsisting.— [Fioot,  C.  B. ,  dusentiente.') 

A  tenancy  which  arises  from  overholding,  and  payment  of  rent  after  the  expira- 
tion of  a  lease,  is  a  parol  tenancy  from  year  to  year,  arising  by  implication  of  law, 
though  regulated  by  such  of  the  provisions  of  the  expired  lease  as  are  applicable  to 
a  tenancy  from  year  to  year. 

The  rule  of  Law,  that,  although  the  tenant  is  estopped  from  disputing  the  title  of 
the  landlord  under  whom  he  has  taken  possession,  yet  he  is  at  liberty  to  show  that 
the  landlord's  title  has  determined,  applies  to  a  statutable  ejectment  for  non-payment 
of  rent,  as  well  as  any  other  species  of  action. 

Per  Monahan,  C.  J.— The  5  G.  2,  c.  4,  s.  4  (Ir.)t  applies  only  to  surrenders  of 
existing  leases,  and  not  to  cases  where  leases  have  determined  at  Law. 

The  object  and  effect  of  the  Irish  Ejectment  Statutes  considered. 

Thomas  v.  Packer  (1  H.  ft  N.  669;  S.  C,  3  Jur.,  N.  S.,  148;  26  Law  Jour., 
Bxch.,  207)  considered  in  reference  to  the  Irish  Ejectment  Statutes. 
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covenants  for  the  inspection  of  the  premises  by  W.  Withers  and  the  M.  T.  185ft 

several  head  landlords,  and  for  quiet  enjoyment,  as  in  the  lease  of 

1769-     The  title  of  W.  Withers  was  traced  by  the  plaintiffs  to 

Elisabeth  Garleton  his  daughter;  and  it  was  proved  that  John 

Warren,  who  was  tenant  of  the  lands,  and  represented  W.  Atkins9 

interest  under  the  lease  of  1782,  had,  from  1823  to  1849,  paid  the 

yearly  rents  of  £1 18.  10s.  sterling  to  the  defendant  D.  O'Callaghan, 

jun.,  the  son  and  heir-at-law  of  C.  O'Callaghan,  and  the  grandson 

and  heir-at-law  of  Denis  O'Callaghan,  sen.,  and  of  £66.  2s.  4d. 

sterling    to    the  parties  successively  entitled  under   the    will   of 

W.  Withers,  viz.,  to  his  widow  during  her  life,  and,  after  her  death, 

to  his  daughter  Elizabeth  Carleton,  during  her  life ;  and,  after  her 

death,  to  the  plaintiff  E.  T.  Warren,  her  executor.    These  two  rents 

amounted  together  to  the  rent  of  £184.  12s.  4d.  sterling  (equivalent 

to  £200  Irish  currency),  reserved  by  the  lease  of  1782.    But,  from 

1849,  John  Warren  ceased  to  pay  either  of  the  said  rents.    The 

plaintiffs  also  proved  the  death  of  Elizabeth  Garleton  in  1847 ;  and 

that  they,  as  her  executors,  had  duly  proved  her  will  \  and  they  also 

gave  in  evidence  the  declaration  in  an  action  of  covenant  in  1862, 

for  rent  under  the  lease  of  1769,  against  John  Warren  (therein 

averred  to  be  assignee  of  the  estate  of  W.  Withers),  by  the  defendant 

D.  O'Callaghan,  jun.,  as  heir-at-law  of  bis  father  C.  O'Callaghan, 

therein  averred  to  be  assignee  of  the  estate  of  J.  Nash,  by  a  deed 

alleged  to  bear  date  the  11th  of  February  1807,  and  to  have  been 

made  between  the  trustees  of  the  will  of  J.  Nash  and  C.  O'Callaghan, 

the  father  of  the  defendant  D.  O'Callaghan,  jun. 

The  defendants  proved  an  indenture  of  lease  dated  the  26th  of 
November  1761,  between  Denis  O'Callaghan,  sen.  (the  grandfather 
of  the  defendant  D.  O'Callaghan,  jun.)  and  J.  Nash,  by  which,  after 
reciting  that  Denis  O'Callaghan,  sen.,  Was,  by  virtue  of  a  lease  dated 
the  12th  of  August  1723,  and  several  renewals  thereof,  legally 
entitled  to  the  whole  of  the  lands  of  Geganath  or  Windsor,  for  the 
lives  of  J.  Bennett,  W.  Withers  and  himself,  and  of  such  other  persons 
as  should  be  thereafter  nominated,  pursuant  to  the  covenant  for 
perpetual  renewal  therein  contained,  the  said  Denis  O'Callaghan, 
sen.,  demised  to  J.  Nash  (the  lessor  in  the  lease  of  1769)  the  whole 
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M.  T.  1858.  of  the  lands  of  Geganath,  for  the  lives  of  the  said  J.  Nash  and 
Q*4€*'$B4nck.  j  ^^  ^d  of  the  8urvivor  of  them .  provi^iea  the  said  J.  Bennett, 

W.  Withers  and  Denis  O'Callaghan,  sen.,  or  any  of  them,  should  so 
long  lives  and  daring  the  lives  of  such  other  persons  as  should  be 
nominated  by  J.  Nash,  as  thereinafter  mentioned,  at  the  yearly  rent 
of  £241.  3s.,  Irish  currency.  In  this  lease  was  contained  a  covenant 
by  J.  Nash,  for  ever  thereafter,  upon  failure  of  the  lives  in  the  head 
lease,  therein  recited,  or  any  renewal  thereof,  to  pay  the  fines  pay- 
able under  the  head  lease,  and  to  indemnify  Denis  O'Callaghan,  sen., 
his  heirs  and  assigns,  therefrom ;  and  a  covenant  by  Denis  CCalla- 
ghan, sen.,  that  it  should  be  lawful  for  J.  Nash,  his  heirs  and  assigns, 
within  six  months  after  the  death  of  either  of  the  lives  therein  named, 
or  of  any  of  the  lives  to  be  thereafter  named,  if  such  death  happened 
within  the  kingdom,  and  within  four  months  after  notice  of  such 
death,  if  it  happened  out  of  the  kingdom,  to  nominate  any  new  life 
or  lives,  by  indenture  to  be  affixed  to  the  lease  and  its  counterpart, 
or  otherwise,  and  thereupon  and  upon  payment  of  all  arrears  of  the 
rent  thereby  reserved,  and  of  all  fines  reserved  by  the  head  lease, 
that  the  demise  then  made  should  continue,  and  J.  Nash,  his  heirs 
and  assigns,  should  enjoy  the  lands  for  such  life  and  lives  for  ever 
thereafter  against  the  said  Denis  O'Callaghan,  sen.,  his  heirs  and 
assigns,  provided  that  the  life  or  lives  so  to  be  added  should  not 
be  the  same  life  or  lives  as  in  the  head  lease.  This  lease  also 
contained  a  proviso  that,  on  default  by  the  lessees  thereunder  in 
payment  of  the  fines  in  the  head ,  lease  for  iwo  years  after  they 
became  due,  it  should  be  optional  with  Denis  O'Callaghan,  sen.,  his 
heirs  and  assigns,  to  renew  or  avoid  the  lease. 

The  defendants  also  proved  a  renewal  of  the  lease  of  1761,  in 
1794,  by  C.  O'Callaghan,  the  heir-at-law  of  Denis  O'Callaghan,  sen. 
(the  lessor  in  1761),  to  the  trustees  of  the  will  of  J.  Nash,  for  the 
lives  of  F.  Arthur  and  S.  Roche,  in  lieu  of  the  lives  of  J.  Nash  and 
J.  Lane,  both  of  whom  were  therein  recited  to  have  been  long  since 
dead.  It  was  admitted  that  S.  Roche,  who  survived  F.  Arthur,  died 
in  1837,  and  that  the  defendant  D.  O'Callaghan,  jun.,  was  the  son 
and  heir-at-law  of  the  said  C.  O'Callaghan. 

The  defendants  also'  gave  in  evidence  the  proceedings  in  an 
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action  of  ejectment  by  the  defendant  D.  O'Callaghan,  Jan.,  in  1851,  M.  T.  1858. 
for  non-payment  of  the  rent  reserved  by  the  lease  of  1769,  to     J!^t '  * 
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recover  the  lands  demised  by  that  lease ;  and  proved  that  the  de- 
fendant D.  O'Callaghan,  Jan.,  on  the  25th  of  March  1851,  obtained  wabrbn. 
possession  of  the  lands  under  an  habere  issued  on  the  judgment 
obtained  in  the  action,  and  subsequently  let  to  Harding,  one  of  the 
defendants  in  the  present  action ;  but  that  ejectment,  although 
served  on  John  Warren  and  the  occupying  tenants,  was  not  served 
upon  the  present  plaintiffs,  the  assignees  of  the  tenant,  as  required 
under  the  Process  and  Practice  Act,  by  the  251st  of  the  General 
Orders  of  23rd  December  1850.  It  was  also  proved  that  the 
arrear  of  rent,  sued  for  in  that  ejectment,  was  not  paid,  and  that 
there  was  not  any  distress  upon  the  lands  sufficient  to  satisfy  it,  at 
the  time  of  executing  the  habere,  or-  within  a  year  after. 

The  defendants  also  gave  in  evidence  the  proceeding  in  a  cross- 
^ejectment  on  the  title  by  the  present  plaintiffs  in  1856,  to  recover 
back  the  lands,  the  possession  of  which  the  defendant  D.  O'Callaghan, 
jun.,  had  so  obtained  by  the  ejectment  in  1851 ;  and  it  appeared  that 
the  verdict  had  for  the  defendants  in  the  ejectment  in  1856,  on  the 
ground  that  there  was  an  outstanding  mortgage  by  W.  Withers  in 
1783,  was  set  aside,  and  a  new  trial  granted ;  but  that  no  further 
step  had  been  taken  in  that  action. 

The  learned  Judge  having  directed  the  jury,  on  these  facts,  to  find 
for  the  plaintiffs,  the  defendants  thereupon  excepted,  and  also  called 
upon  his  Lordship  to  tell  the  jury  that,  if  they  believed  the  evidence 
of  the  defendants,  they  ought  to  find  for  them ;  and,  his  Lordship 
having  declined  so  to  do,  the  defendants  thereupon  excepted.* 

Separate  exceptions  were  taken  by  the  defendants  D.  O'Cal- 
laghan, jun,,  and  H.  Harding,  who  held  by  lease  from  the  defendant 
D.  O'Callaghan,  jun. 


•  Nora. — The  following  points  were  noted  for  argument  on  the  part  of  the 
defendant! :— First,  that,  on  the  foregoing  foots  and  documents,  ejectment  for 
non-payment  of  rent  could  not  be  maintained. 

Secondly.— That  the  defendant  D.  O'Callaghan,  jun.,  haying  got  possession  of 
the  premises  comprised  in  the  lease  of  1782,  the  defendants  were  now  entitled  to 
avail  themselres  of  the  forfeiture  incurred  by  the  non-payment  of  the  rent  referred 
by  the  lease  of  1760. 
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M.  T.  1858.       g.  J.  Lt$K*  (with  him  E.  SuUhm),  for  the  defendant  D.  O'CU- 
Qteen'gBcnck* 

laghan,  Jan.,  in  support  of  the  exceptions. 

First— The  lives  in  the  lease  of  1761  had  both  dropped  when  that 

lease  was  renewed  in  1794 ;  but  the  lives  named  in  that  renewal 

have  both  dropped,  and  therefore  that  lease  has  no  existence  at  Law, 

notwithstanding  the  covenant  for  renewal  therein  ;  and  the  lease  of 

1782  is,  accordingly,  also  void  at  Law,  because  the  duration  of  the 
term  demised  by  it  depended  upon  the  continuance  of  the  lease  out 
of  which  it  was  carved :  the  plaintiffs,  therefore,  have  no  reversion 
at  Law  to  maintain  this  ejectment  under  the  Ejectment  Statutes: 
Lessee  Porter  v.  French  (a).  There  is  no  question  of  estoppel,  because 
an  interest  passed  at  Law  by  the  lease,  but  which  interest  has  now 
determined.  Secondly— This  ejectment  cannot  be  maintained  under 
the  Ejectment  Statutes;  because  the  lessee's  interest  in  the  lease  of 

1783  having  determined,  the  tenancy  which  was  created  between 
the  plaintiffs  and  the  representatives  of  the  lessee  in  that  lease,  by 
payment  of  rent,  was  merely  a  parol  yearly  tenancy,  subject,  by 
implication  of  law,  to  such  of  the  terms  of  the  expired  lease  as  were 
applicable  to  such  a  tenancy.  A  tenancy,  however,  which  arises 
from  overholding  and  payment  of  rent,  is  not  such  a  holding  under 
an  article,  minute  or  contract  in  writing,  as  will  allow  of  an  eject* 
ment  being  sustained  under  the  Irish  Ejectment  Statutes :  Fur.  Lan. 
and  Ten.,  pp.  1139, 1140,  ss.  68,69;  Nap.  Civ.  B.  Dig.,  p.  149; 
Shenton  v.  Corbally  (b)  ;  and,  even  assuming  that  ejectment  for 
non-payment  of  rent  was  maintainable  on  John  Warren's  parol 
tenancy,  there  is  evidence  of  a  surrender  of  that  tenancy  by  opera- 
tion of  law,  by  his  assent  to  the  substitution  of  H.  Harding  in  his 
place:  Lyon  v.  Reed(c).  A  direction  for  the  plaintiffs,  therefore, 
was  clearly  wrong.  Thirdly.*— By  reason  of  the  non-payment  of  the 
rent  reserved  by  the  lease  of  1769,  assuming  that  lease  and  the 
sub-lease  to  be  now  existing,  in  1851,  D.  (yCallaghan,  jun.,  acquired 
a  right  at  Common  Law  to  enter  for  condition  broken,  by  non-pay- 
ment of  rent  on  demand ;  and  having  obtained  possession  of  the 
lands  under  the  habere,  he  is  now  remitted  to  his  rightful  title  to 

(a)  9  Ir.  Iaw  Rep.  514.  (6)  I  Hogan,  403. 

(c)  13  M.  &  W.  285. 
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enter  for  condition  broken.  He  is,  therefore,  entitled  to  maintain  his  M.  T.  1858. 
possession  against  the  plaintiflSi  in  the  present  ejectment :  Lessee    \JffLy_z  ' 
Warrington  v.  Bodgens  (a) ;  Doe  d.  Daniell  v.  Woodroffe  (£).    It       FO£T 
is  no  objection  that  the  Common  Law  demand  for  rent  was  not    wabbxn. 
made ;  because  two  subsequent  gales  accrued  due  after  possession  was 
taken ;  and  D.  O'Callaghan,  jun.,  being  then  in  possession,  a  demand 
was  impossible,  and  therefore  excused :  Rede  v.  Farr  (c).    A  direc- 
tion for  the  plaintiffs  cannot,  therefore,  be  sustained,  and  the  excep- 
tions must  be  allowed. 

W.  A.  Exham,  for  the  defendant  H.  Harding,  also  in  support  of 
the  exceptions. 

Jellett  and  H.  E.  Ckatterton,  contra. 

As  against  the  defendants,  the  plaintiffs  must  be  taken  to  have  a 
subsisting  legal  estate  in  the  lease  of  1769,  and  are  entitled  to  suc- 
ceed in  this  ejectment ;  first,  because,  if  the  estate  of  J.  Nash  under 
the  lease  of  1761  had  been  duly  kept  up,  the  term  granted  in  1769 
would  be  now  a  valid  term  at  Law;  but,  in  violation  of  the  obliga- 
tion of  J.  Nash  to  his  lessee  under  the  lease  of  1769,  the  trustees  of 
the  will  of  J.  Nash,  in  1807,  convey  all  their  interest  in  the  lands 
to  C.  O'Callaghan,  who  then  represented  the  reversion  of  the  lessor 
in  the  leade  of  1761 ;  and  Nash's  representatives  and  C.  O'Cal- 
laghan, having  together  thus  rendered  impossible  the  due  renewal 
of  the  lease  of  1761,  and  consequently  the  subsistence  at  Law  of  the 
lease  of  1769,  the  defendant  D.  O'Callaghan,  jun.,  who  claims 
through  his  father  C  O'Callaghan,  cannot  now  avail  himself  of  an 
act  which  was  wrongful  as  against  the  plaintiffs  in  the  present 
action,  and  allege  that  the  term  granted  in  1769  has  determined  at 
Law.  On  the  contrary,  in  consequence  of  the  renewal  of  1794,  by 
virtue  of  the  5  G.  2,  c.  4,  s.  4  (Ir.J,  and  by  the  application  of  the 
doctrine  of  enlargement  to  this  case,  that  term  must  be  considered 
to  be  subsisting  at  present  in  the  same  way  as  it  would  be  subsisting 
if  J.  Nash's  estate  had  been  duly  kept  up  by  successive  renewals, 

(a)  Batty,  311.  '(*)  2H.  L.Cas.  811. 

(c)  6 M.  AS.  131. 
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M.  T.  1858.  O'Callaghan's  being  the  hand  both  to  renew  and  to  obtain  the 
Qteen'sBench. 
,— '     renewals:  Co.  LiL>  p.  2166;  Lord  Stafford s  case  (a);  Perkins' 

FOOT 

Vm  Prof.  Book,  foL  766 ;  Fearne  Cont.  Remrs^  p.  271 ;  Jack  d. 

wabbkh.  M'Quirh  v.  Reilfy(b);  Bell  d.  Smyth  v.  NangU{c)i  5  G.  2,  c  4, 
8.  4;  Davenport e  ca*e(d);  Doe  d.  Beadon  v.  Pike(e). — [Le- 
fbot,  C.  J.  That  argument  goes  farther  than  any  case  has  yet 
gone  on  the  point.  The  doctrine  of  enlargement  will  operate  to 
enlarge  an  existing  estate  ;  or,  if  an  estate  is  held  upon  a  condition 
which  becomes  impossible,  the  estate  thereupon  ceases  to  be  condi- 
tional, and  becomes  absolute :  but  that  is  no  authority  for  saying 
that  an  estate  which  has  determined  can  at  Law,  by  the  application 
of  either  of  those  principles,  be  again  called  into  existence.]— 
Secondly. — The  plaintiffs  must  be  taken  to  have  a  subsisting  legal 
estate,  because  rent  was  paid  and  received  under  the  lease  of  1782 
down  to  1849-  In  1852,  the  defendant  D.  O'Callaghan,  jun., 
declares  upon  the  lease  of  1769,  in  an  action  of  covenant  for  the 
rent,  treating  it  as  a  subsisting  lease;  and,  if  so,  the  lease  of  1782, 
which  was  carved  out  of  it,  must  be  a  subsisting  lease  also.  That 
declaration  is  conclusive  evidence  against  D.  O'Callaghan,  jun.,  the 
defendant,  on  this  point;  but  it  does  not  prejudice  the  present 
plaintiffs ;  because  D.  O'Callaghan's  averment  that  J.  Warren  was 
the  assignee  of  Withers'  interest,  being  made  without  the  privity 
of  the  plaintiffs,  cannot  affect  them :  Doe  d.  Strickland  v.  Strick- 
land (f).  Thirdly.— Whether  the  lease  of  1769  be  subsisting  or  not, 
this  ejectment  is  maintainable  under  the  Ejectment  Statutes.  The 
profit-rent  under  the  lease  of  1782  was  paid  by  J.  Warren  to 
£.  Carleton  and  the  present  plaintiffs  from  1837,  when  the  last  life 
in  the  renewal  of  1794  died,  down  to  1849 ;  and,  therefore,  a  yearly 
tenancy  arose  by  this  dealing  between  the  plaintiffs  and  J.  Warren, 
governed  by  the  terms  of  the  lease  of  1782.  The  payment  of  the 
head-rent  by  J.  Warren  to  the  defendant  D.  O'Callaghan,  jun.,  did  not 
affect  that  yearly  tenancy :  Jack  d.  O'Brien  v.  Tiernan  (a).    The 

(a)  8  Rep.  736.  (ft)  2  H.  ft  B.  301,  307  n.(a). 

(c)  2  Jebb  ft  Sy.  629.  (d)  8  Rep.  144  6. 

(e)  5M.ftS.146.  (/)8C.B.  724. 

(g)  UebbftSy.  117. 
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defendants  therefore  hold  from  the  plaintiffs  for  the  residue  of  a  M.  T.  1858. 
term  of  950  years,  if  the  plain  tiffs'  estate  should  so  long  continue :     v--v-  .* 
2  Fur.  Land,  and  Ten.,  p.  1 121,  s.  51 ;  Mackay  v.  Mackreth  (a) ;         F°V°T 
Pike  v.  Eyre{b) ;  Pierse  v.  Sharr(e).    This  very  case  is  stated  as      warren. 
a  case  in  which  ejectment  for  non-payment  of  rent  will  lie :  2  Fur. 
Land,  and  Ten.,  p.  1 1 42,  s.  78,  citing  Spark/  ease  (d).    The  Eject- 
ment Statutes  apply  to  a  yearly  tenancy ;  for  the  word  "  lease,*9  used 
in  those  statutes,  is  not  confined  to  an  instrument  in  writing ;  but, 
even  admitting  that  the  lease  of  1782  is  determined  at  law,  yet  the 
yearly  tenancy  which  arose  on  its  determination,  by  holding  over 
and  payment  of  rent,  is  a  yearly  tenancy  governed  by  that  lease ; 
and,  therefore,  the  holding  is  under  a  minute  or  contract  in  writing* 
within  the  meaning  of  the  Ejectment  Statute  25  G.  2,  c.  13  (Ir.J. 
The  first  Ejectment  Statute,  1 1  Anne,  c.  2,  s.  2  (Ir.J,  applies  to  "  all 
eases  between  landlord  and  tenant"  where  there  is  a  right  of  re-entry, 
and  more  than  half  a  year's  rent  is  due,  and  no  sufficient  distress 
upon  the  premises.     All  those  requisites  are  satisfied  in  this  case :  * 

Thomas  v.  Packer  (e);  Doe  d.  Thompson  v.  Amey(f).  The 
object  of  that  statute  was  to  dispense  with  the  Common  Law  demand 
of  the  rent ;  and,  in  section  5,  it  is  clearly  shown  to  be  intended  to 
apply  both  to  the  case  of  landlord  and  also  of  lessor.  The  next 
statute',  4  O.  1,  c.  5  (Ir.J,  renders  it  immaterial  whether  there  be 
a  sufficient  distress  upon  the  Ipnd  or  not,  if  more  than  one  year's 
rent  is  in  arrear ;  and,  by  a  subsequent  statute  (g),  if  one  year's  rent 
or  more  is  in  arrear ;  but  both  these  Acts  apply  to  the  case  of  a  land- 
lord or  a  lessor.  All  these  statutes,  being  in  pari  materia,  are  to 
be  construed  as  one  code ;  and  it  has  been  held  that  a  condition  of 
re-entry  must  exist  at  law,  in  order  to  support  an  ejectment  under 
these  latter  Acts*    Under  these  statutes,  therefore,  which  contem- 

(«)  4  Dong.  213. 
(6)  9B.4C.  909;  S.  C.,  4  M.  &By.  661. 
(c)  2  M.  4  By.  418. 
(<0  Cro.  Elis.  676;  S.  C,  Hetley,  78;  Moore,  569. 
(t)  1H.  AN.  669  j  S.  C,  3  Jur.,  H.  &,  143;  26  Law  Jour.,  Exch.,  297- 
(/)  12  A  A  B.  476;  S.  C,  4  P.  #D.  177. 
(g)BG.  I.e.  2 fir.). 
vol.  10.  2  L 


10  COMMON  LAW  REPORTS. 

M.  T.  1858.  plate  tenancies  which  are  not  created  by  writing,  as  well  as  those 
Q*4en*MBench. 

which  are,  the  present  ejectment  is  maintainable.    The  next  statute 

is  5  Q.  2,  c.  4  (Ir.),  which  enables  a  landlord  or  lessor  to  eject  for 
non-payment  of  rent,  even  where  no  condition  of  re-entry  exists  si 
law,  if  one  year's  rent  or  more  is  in  arrear,  and  the  lands  are  held 
by  "lease,  minute  or  contract  in  writings"  and  by  the  25  G.  2, 
c  13  (Ir.)%  where  the  lands  have  been  or  shall  be  enjoyed  "  under 
any  article,  minute  or  contract  in  writing,"  even  though  it  does  not 
contain  an  actual  demise  or  clause  of  re-entry,  if  one  year's  rent 
or  more  is  in  arrear.    Now  in  the  present  case  the  yearly  te- 
nancy was  regulated  by  the  lease,  the  term  granted  by  which  had 
determined  at  law;  and,  therefore,  under  these  two  last  statutes 
this  ejectment  is  maintainable.    The  other  side  may  rely  on  the 
recital  in  the  5  G.  2,  c.  4  (Ir.)9  s.  3,  as  showing  that  the  leases 
under  the  previous  Acts  must  have  been  in  writing,  because  coun- 
terparts are  there  mentioned ;  but  that  is  a  mis-recital  of  the 
effect  of  the  previous  Acts,  and  therefore  not  conclusive :  Regxna 
v.  Haughton  (a).    In  Thomas  v.  Packer  (5),  the  ejectment  must 
have  been  under  the  English  Common  Law  Procedure  Act,  15  and 
16   Pt'c,  c.  76,  s.  210  (c),   although  it  is  not  so  expressly  stated 
in  the  report  of  the  case,  because  it  is  stated  that  "  more  than  half 
"  a  year's  rent  was  due,  and  no  sufficient  distress  was  found  upon 
"  the  premises."    In  order  to  eject,  under  that  statute,  a  right  of 
re-entry  must  exist ;  and  in  Thomas  v.  Packer  it  was  held  that 
the  condition  of  re-entry  in  the  expired  lease  formed  part  of  the 
yearly  tenancy,  which  arose  by  the  tenant  overholding  and  paying 
rent,  and,  therefore,  that  the  ejectment  was  well  brought     That 
case  must  rule  the  present  one,  for  the  English  statute  is  framed  in 
even  more  stringent  terms  than  the  Irish  statutes ;  and,  although  it 
begins  by  referring  to  all  cases  between  landlord  and  tenant,  it 
proceeds  to  speak  of  landlord  or  lessor,  lessee  and  lease.   That  was 
the  case  of  a  lease  which  had  expired  by  effluxion  of  time ;  the 
lease  in  the  present  case  was  determined  only  by  the  wrongful  act 
of  the  plaintiff's  lessor.    The  case  in  Nap.  Dig^  p.  149,  cited  in 

(«)  1  £1.  &  Bl.  501 ;  8.  C.,  17  Jar.  455;  22  L.  J.,  M.  C,  89. 
(6)  Supra.  (c)  See  Cole  on  Eject  415,  416. 
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FOOT 

V. 

WARREN. 


2  Fur.  L.  $  T.,  p.  1140,  is  nowhere  reported,  and  cannot  be  con-  M.  T.  1858. 

Quern  YBmdL 
sidered  an  authority.  In  Jack  d.  Thompson  v.  Home  (a),  and  Lessee 

of  Warren  v.  Martin  (5),  the  Judges  expressly  avoided  deciding 

this  question.    The  word  lease  is  not  exclusively  applied  to  an 

instrument  in  writing:  Timmins  v.  Rowlinson(c).     In  the  first 

section  of  the  Statute  of  Frauds,  it  is  used  by  the  Legislature  in 

reference  to  a  parol  letting ;  and  although  the  remedy  of  ejectment  for 

non-payment  of  rent  on  a  "parol  demise  "  is  expressly  given  in  the 

Civil-bill  Court,  by  the  14  &  15  Vic,  c.  57,  >.  78,  yet  it  was 

held  that  the  same  remedy  existed  under  the  former  Civil-bill 

Act,  6  &  7  Wi  4,  c  75,  s.  2,  in  which  the  words  used  are  "  lands, 

« tenements  or  hereditaments,  held  under  any  grant,  lease  or  other 

"instrument:99  Charters  v.  Gilroy(d);  Young  v.  M'Nally  (e)  ; 

— —  v.  Young  (f).    Lastly,  on  the  form  of  the  exceptions,  'the 

plaintiffs  are  entitled  to  keep  the  verdict. 


B.  Sullivan,  in  reply. 

The  exceptions  are  correctly  taken.  Then,  as  to  the  second  point 
made  on  the  other  side ;  if  the  declaration  in  covenant  in  1852] 
is  to  be  conclusive  evidence,  J.  Warren  must  be  taken  to  have 
been  assignee  of  the  lease  of  1782 ;  and  if  so,  the  ejectment  in  1850 
t  was  duly  served,  and  the  present  plaintiffs  have  no  title  upon  which 
to  recover  in  the  present  action.  As  to  the  point  of  enlargement, 
4  Bae.  Abrn  tit.,  Leases  9,  s.  2.  The  statute  5  6.  2,  a  4  (Ir.)% 
s.  4,  applies  only  where  a  subsisting  interest  is  surrendered,  for 
the  purpose  of  a  renewal :  Lessee  Clanmorris  v.  Bourke  (g). — 
[Lbfrot,  C.  J.  We  wish  you  to  confine  your  reply  to  the  point 
whether  this  ejectment  is  maintainable  under  the  Ejectment  Sta- 
tutes ?]— The  tenancy  upon  which  this  ejectment  is  brought  is  not 
under  any  writing  within  the  Ejectment  Statutes.  Putting  the  case 
most  favourably  for  the  plaintiffs,  the  tenancy  of  the  defendants 

(a)  1  Jebb  &  Sy.  424;  S.  C,  1  Ir.  Law  Bep.  179. 

(o)  2  Jebb  4  Sy.  424;  S,  C,  3  Ir.  Law  Bep.  79. 
(c)  3  Bur.  1603.  (<Q  1  Cr.  &  D„  C.  C,  454. 

(e)  2  C.  &  D„  C.  C.,  34.  (f)  Ir.  Cir.  Bep.  59. 

(?)  13  Ir.  Law  Bep.  305. 
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M.  T.  1858.  arises  by  the  payment  of  rent  since  the  fall,  in  1837,  of  the  but  life 

« »~-/ '  in  the  renewal  of  1794.    When  a  lease  expires,  or  is  determined 

at  law,  if  the  tenant  holds  over  and  pays  rent  as  before,   and  such 
wakbxv.     rent  is  accepted,  a  new  tenancy  is  thereby  created ;  bat  the  contract 
rests  only  in  parol,  although  the  law  imports  into  the  new  contract 
the  same  terms  and  conditions  as  were  contained  in  the  lease,  as 
far  as  they  are  applicable  to  the  yearly  tenancy,  which  tenancy 
is  thus  held  on  the  terms  of,  and  not  under,  the  expired    lease. 
Such  a  tenancy  is  a  conclusion  of  law,  arising  from  the  payment 
of  rent,  and  not  a  continuance  of  the  lease:  Finch  v.  Miller  (a); 
Hyatt  v.  Griffiths  (b).    If  the  yearly  tenancy  were  under  the  lease, 
covenant  would  be  the  form  of  action  to  recover  the  rent ;  but  that 
is  not  so :  assumpsit,  which  does  not  lie  on  an  instrument   under 
seal,  is  the  proper  form  of  action  in  such  case:  Digby  v.  Atkin- 
son (c).    This  point  is  concluded  by  authority.     The  1  G.  4,  c.  87, 
requires  that,  in  ejectment,  a  tenant  in  possession,  holding  under 
a  lease  or  agreement  in  writing,  which  has  expired  or  been  deter- 
mined by  notice  to  quit,  shall  enter  into  a  recognizance  to  pay 
the  costs  and  damages;  and  both  in  England  and  Ireland  it  has 
been  held  that  a  yearly  tenancy,  created  by  holding  over  and  paying 
rent,  after  the  expiration  of  a  lease,  is  a  tenancy  by  parol,  and 
not  within  the  statute:  Doe  d.  Thomas  v.  Field  (d);  Loveland 
d.  Roberts  v.  Thurstout  (e).    In  the  latter  case,  Smith,  B.,  says : — 
"The  landlord,  after  the  expiration  of  the  lease,  has  his  election 
"  to  treat  the  former  tenant  either  as  a  tenant  or  a  trespasser.     If 
"  he  treat  him  as  a  tenant,  then  they  stand  under  that  relation  upon 
"the  substituted  contract,  which  is  not  a  contract  of  the  nature 
"  of  those  to  whioh  the  Act  applies  "(f).    The  covenant  for  per- 
petual renewal  in  a  lease,  the  lives  in  which  have  dropped,  ia  not 
sufficient  to  maintain  ejectment  for  non-payment  of  rent :  Shenton  v. 
Corbally  (g)*    Ejectment  for  non-payment  of  rent  cannot  be  main- 
tained on  a  yearly  tenancy  not  created  by   writing.    The  sole 

(a)  5  C.  B.  428.  (6)  17  Q.  B.  506. 

(c)  4  Camp.  275,  27a  (d)  2  Dowl.  542. 

(0  I  H.  &  B.  354  n.  (f)  p.  356,  n. 
(g)  1  Hog.  403. 
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contention  in  Lessee  of  Warner  v.  Martin  (a)  was  whether,  if  M.  T.  1858. 

Quten'sBench* 
the  yearly  tenancy  were  created  by  writing,  the  ejectment  would 

lie ;  it  was  conceded  at  the  Bar  that  if  there  were  no  writing  the 
action  could  not  be  maintained ;  and  that  is  the  opinion  of  the  Profes- 
sion :  Furl.  L.  $  T.9  p.  1 139,  ss.  68,  69 ;  Nap.  Dig^  p.  149 ;  Shenton 
v.  CorbaUy  (ft).  Express  provision  has  been  made  for  such  eject- 
ment, in  cases  within  the  Civil-bill  jurisdiction,  by  the  14  &  15 
Vic,  c  57,  s.  73,  where  a  tenant  holds  under  "lease,  &&,  in 
"writing,  or  by  parol  demise,  or  under  a  tenancy  from  year  to 
"year;"  but  there  is  no  such  provision  in  the  Ejectment  Statutes. 
Next,  upon  the  construction  of  the  Ejectment  Statutes,  it  is  clear 
that  this  action  cannot  be  maintained,  unless  there  be  a  writing* 
There  is  but  one  statute  in  England,  the  Common  Law  Procedure 
Act  (15  &  16  F2c.,  c.  76);  in  Ireland  there  are  seven  statutes.  It 
is  therefore  impossible  to  argue  this  case  on  the  English  Act;  and, 
even  if  Thomas  v.  Packer  (c)  were  decided  under  that  Act,  which 
is  not  clear,  that  decision  cannot  govern  the  present  case.  The 
8(7.  1,  c.  2  (Ir.J,  which  was  passed  "to  explain  and  amend"  the 
11  Anne  and  the  4  G.  1,  c.  5  (Ir.J,  enacts  (section  1)  that  if  one 
year's  rent  is  due  "  to  any  landlord  or  lessor?  he  may  eject  for 
non-payment  of  the  rent.  The  other  side  say  that  the  statute  dis- 
tinguishes between  landlord  and  lessor;  but  it  provides  that  if 
defence  is  taken,  the  plaintiff  shall  prove  at  the  trial "  the  counterpart 
"  of  the  lease  by  which  such  rent  is  reserved,  and  that  such  landlord 
11  or  lessor,  or  those  under  whom  he  derives,"  have  been  in  posses- 
sion for  three  years.  The  Legislature  here  interpret  landlord  or 
lessor  to  be  a  person  who  has  granted  a  lease,  reserving  the  rent 
which  is  so  in  arrear,  and  of  which  lease  there  is  a  counterpart. 
Then  the  5(J.2,c  4,  which  was  passed  "for  further  explaining 
and  amending9*  the  previous  statutes,  provides  (section  3)  for  cases 
where  "  the  counterpart  of  the  lease  by  which  such  rent  is  reserved" 
cannot  be  produced,  and  enables  the  plaintiff  to  rely  on  "  the  origi- 
"nal  lease,  minute  or  contract,  or  a  copy  thereof,  or  a  copy  of  such 
"  counterpart"  All  the  Ejectment  Statutes  are  to  be  construed  as  one 

(«)  2  Jebb  &  Sy.  424;  S.  C,  3  Ir.  Law  Rep.  79. 
(6)  Supra.  (c)  Supra. 
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M.  T,  1858.  code,  being  in  pari  materia  :  Lessee  of  Black  v.  Davis  (a) ;  and  in 
them  all  lease  means  a  letting  by  writing,  and  landlord  or  lessor 
the  person  entitled  to  the  reversion  on  such  lease. 


Lbfroy,  C.  J. 

The  whole  of  this  case  comes  to  the  last  point.  The  argument 
which  was  addressed  to  us  upon  the  doctrine  of  enlargement  has 
been  disposed  of  by  the  Court  during  the  progress  of  the  argument; 
and  the  only  remaining  point  upon  which  there  can  be  any  reason- 
able doubt  or  hesitation  is  the  last  point,  namely,  what  is  the  effect 
of  the  new  relation  existing  between  the  parties?  This,  it  is  now 
clear,  has  resulted  only  in  an  implied  tenancy  from  year  to  year; 
and  we  are  all  perfectly  satisfied  that,  upon  such  a  tenancy  as  that, 
an  ejectment  for  non-payment  of  rent  cannot  be  maintained.  It  u 
quite  impossible  for  me  to  add  anything  to  the  argument  which  has 
been  addressed  to  us  by  Mr.  Sullivan  upon  that  point.  It  is  mani- 
fest, upon  the  terms  of  the  statutes  themselves,  that  the  present 
ejectment  cannot  be  maintained.  I  can  only  add  that  I  fully  concur 
in  Mr.  Sullivan's  observations  upon  the  Ejectment  Statutes. 

Pbbbin,  J.,  concurred. 


CBbiew,  J. 

Mr.  Sullivan's  argument  has  removed  the  doubt  which  I  enter- 
tained as  to  the  effect  of  the  payment  of  rent  for  such  a  series  of 
yean  under  the  lease  of  1782;  his  argument  has  also  disposed  of 
the  case  of  Thomas  v.  Packer.  The  Irish  Ejectment  Statutes  con- 
tain in  their  very  terms  a  legislative  declaration  that  ejectment  for 
non-payment  of  rent  cannot  be  maintained  against  a  tenant  holding 
from  year  to  year  by  parol.  There  is  a  clear  distinction  between 
holding  under  and  holding  on  ike  terms  of  an  expired  lease ;  the 
latter  is  not  holding  under  a  writing,  within  the  meaning  of  the 
Ejectment  Statutes. 

Exceptions  allowed,  and  venire  de  novo  awarded. 

(a)  Batty,  80. 
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K  T.  1859. 
T.  T.  1859. 
Exch.  Chawu 

KEycbtqutr  tfframbtr.  y    "v~"' 

April  SO. 

A  suggestion  of  error  in  the  above  record  and  proceedings,  alleged   May%  3, 28. 
by  the  plaintiffs,  and  denied  by  the  defendants,  haying  been  duly 
entered  (a),  the  cause  now  came  on  to  be  heard  before  the  Court  of 
Error.* 

ChaUerton  and  Jellett,  for  the  plaintiffs. 


>  Serjeant  Deaty  and  H.  J.  Leslie  (with  them  B.  Sullivan),  for 

r  the  defendants. 

Serjeant  Deaty  replied. 

Cur.  ad.  vuli. 


Fitzgerald,  B. 

This  was  a  statutable  ejectment  for  non-payment  of  rent,  tried  Jfay2& 
before  Mr.  Baron  Greens,  at  the  Cork  Assizes  of  Spring  1858. 
There  was  a  verdict  for  the  plaintiff,  under  the  direction  of  the 
learned  Judge.  A  bill  of  exceptions  was  taken  to  that  direction  by 
the  defendant  O'Callaghan ;  and  the  case  comes  before  this  Court 
on  that  bill  of  exceptions,  and  the  judgment  of  the  Court  of  Queen's 
Bench,  in  which  the  record  was,  allowing  the  exceptions  and  award- 
ing a  venire  de  novo.  By  the  plaint,  Foot  and  another  plaintiff, 
since  deceased,  complained  that  certain  defendants  therein  named 
held  that  part  of  the  lands  of  Gegannah  formerly  in  the  possession 
of  one  William  Withers,  as  tenants  to  the  plaintiffs,  by  lease,  at  the 
yearly  rent  of  £184. 12s.  4d.;  and  that  the  rent  for  eight  years, 
ending  in  March  1857,  was  due  to  the  plaintiffs,  who  thereupon 
claimed  possession  of  the  lands.  Defence  was  taken  by  O'Callaghan 
and  others,  to  the  effect  that  the  lands  mentioned  in  the  plaint  were 

(a)  Com.  Law  Proc  Act  1858,  as.  173-178. 


*  Coram  Moaahan,  C.  J.,  Pigot,  C.  B.,  Krooh  and  Christian,  JJ., 
Richards,  Grrrwr  and  Fitiqbrald,  BB. 
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T.  T.  1859.  not,  at  the  time  of  the  issuing  of  the  summons  and  plaint,  or  since, 

Exch   Chan* 

held  of  the  plaintiffs  by  the  defendants,  or  any  other  persons  or  per- 
son, as  tenants  or  tenant  to  the  plaintiffs,  as  in  the  plaint  alleged. 

The  material  issue  settled  between  the  parties  was,  whether  the 
lands  in  the  plaint  mentioned  were,  at  the  time  of  issuing  the  plaint, 
or  since,  held  of  the  plaintiffs  by  the  defendants,  or  any  of  them,  or 
any  persons  or  person,  as  tenants  or  tenant  of  the  plaintiffs  ? 

The  facts  proved  at  the  trial,  and  appearing  on  the  bill  of  excep- 
tions, so  far  as  they  seem  material,  are  these: — On  the    26th  of 
November  1761,  one  O'Callaghan,  having  a  sufficient  estate   in  the 
lands  of  Gegannah,  which  is  still  subsisting,  and  proved  or  assumed 
to  be  now  vested  in  the  defendant  O'Callaghan,  made  a  lease  of  those 
lands,  including  the  premises  in  question,  to  one  Nash,  for  a  term  of 
years,  dependent  on  two  lives,  with  covenant  for  perpetual  renewal. 
On  the  7th  of  November  1769,  that  lease  being  still  subsisting, 
Nash,  the  lessee,  sub-demised  the  premises  in  question  to  William 
Withers,  named  in  the  plaint,  for  993  years.    At  law,  the  estate 
granted  by  that  sub-lease  was  of  course  dependent  for  its  continuance 
on  the  continuance  of  the  estate  granted  to  Nash  by  the  lease  of 
1761.     Any  interest  which  may  be  subsisting  under  the  lease  of 
17699  or  any  legal  estate  subsisting  by  reason  of  an  overholding 
after  its  termination,  and  payment  of  a  rent  of  the  same  amount  as 
that  mentioned  in  it,  is  proved  to  be  vested  in  the  plaintiff. 

On  the  30th  of  July  1782,  Withers,  the  lessee  in  this  sub-lease  of 
1769,  sub-demised  the  lands  in  question  to  one  Atkins,  for  950  years, 
at  the  yearly  rent  of  £200,  of  the  late  currency  of  Ireland,  being 
equivalent  to  £184.  12s.  4d.  That  lease  of  1782  was  at  law 
dependent  for  its  continuance  on  the  continuance  of  the  lease  of 
1769,  which  itself  depended  for  its  continuance  on  the  continuance 
of  the  lease  of  1761 ;  and  that  lease  of  1782,  or  a  tenancy  regulated 
by  its  terms,  and  created  by  overholding  after  its  termination,  and 
payment  of  the  rent  mentioned  in  it,  is  the  tenancy  which  the  plain- 
tiff seeks  by  the  present  ejectment  to  evict. 

At  some  time  between  1782  and  1794,  the  last  liver  of  the  cestui 
que  vies  in  the  lease  of  1761  died.  Of  course,  the  legal  term  granted 
by  the  lease  of  1761  thereupon  determined,  and,  together  with  it, 
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the  dependent  terms  created  by  the  leases  of  1769  and  1782,  also  T.  T.  1859. 

Exch.  Cham. 
determined.  Possession,  however,  it  would  seem,  continued  accord- 
ing to  the  rights  as  they  would  have  been  if  all  those  terms  were 
still  subsisting;  and,  on  the  21st  of  March  1794,  the  then  chief 
landlord,  deriving  from  the  lessor  in  the  lease  of  1761,  made  a  new 
lease  to  Nash  of  the  lands  of  Gegannah,  for  a  term  dependent  on 
two  new  lives,  and  which  new  lease  purports,  as  I  understand  it,  to 
be  made  in  pursuance  of  the  covenant  for  renewal. 

One  contention  of  the  plaintiff  is,  that  this  new  lease  operated  as 
a  renewal,  under  the  statute  5  G.  2,  c.  4,  and,  so  operating,  gave 
effect  and  continuance  to  the  sub-interests  of  1769  and  1782,  during 
the  continuance  of  the  new  term  granted  by  that  renewal  of  1794* 
This  is  disputed,  on  the  ground  that  the  new  lease  of  1794  was  not 
granted  until  after  the  expiration,  by  effluxion  of  time,  of  the  lease 
of  1761,  and  that  the  statute  of  G.  2  does  not  apply  to  such  a  case. 
The  question  thus  raised  seems  to  me  an  important  one ;  but  I  do 
not  think  that  its  decision  is  at  all  necessary  in  this  case ;  and  I 
wish  to  be  understood  as  expressing  no  opinion  upon  it.  For  the 
purpose  of  the  argument,  and  for  that  only,  I  shall  assume  that  the 
plaintiff  is  right  in  this  contention,  and  that  the  new  lease  of  1794 
had,  under  the  statute  of  G.  2,  the  effect  which  he  alleges. 

Some  time  before  the  year  1837,  the  defendant  O'Callaghan,  then 
having  the  estate  of  the  lessor  in  the  leases  of  1761  and  1794,  pur- 
chased all  Nash's  interest  under  those  leases ;  and  it  was  conveyed 
to  him.  Afterwards,  and  in  the  year  1837,  the  last  liver  of  the 
cestui  que  vies  in  the  lease  of  1794  died.  Thereupon  the  legal 
estate  under  the  lease  of  1794,  if  subsisting  out  of  the  landlord, 
would  unquestionably  have  determined,  and  with  it  all  the  legal 
terms  in  the  dependent  sub-leases  of  1769  and  1782.  But  it  is 
proved  that,  up  to  the  year  1849,  the  occupier  of  the  lands  in 
question  paid,  on  behalf  of  the  plaintiff,  or  those  from  whom  the 
plaintiff  derives,  to  O'Callaghan,  as  representing  Nash's  interest,  the 
rent,  or  a  rent  equal  in  amount  to  the  rent  reserved  by  the  lease  of 
1769,  and  to  the  plaintiff,  or  those  from  whom  the  plaintiff  derives, 
the  difference  between  that  rent  and  the  rent  reserved  by  the  lease 
of  1782.  This  made,  at  all  events,  a  tenancy  from  year  to  year 
vol.  10.  3l 
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T.  T.  1859.  between  O'Callaghan  and  the  plaintiff;  regulated,  ai  is  contended, 
Kja)  Cham,  A      r» 

<— v and  as  I  think,  by  the  terms  of  the  lease  of  1769 ;  end  a  tenancy 

from  year  to  year  between  the  plaintiff  and  the  occupier,  regulated 

wa*u*.    by  the  terms  of  the  lease  of  1782. 

It  further  appears  that,  in  the  year  1850,  O'Callaghan  brought  an 
ejectment  for  non-payment  of  rent  on  the  tenancy  subsisting  under, 
or  regulated  by,  the  lease  of  1769,  obtained  judgment,  executed  his 
habere,  and  went  into  possession.  The  judgment  in  this  ejectment 
does  not  conclude  the  plaintiff  here,  because  he  was  not  served 
with  the  summons  in  ejectment.  Subsequently  to  the  ejectment, 
O'Callaghan  brought  an  action  of  covenant  on  the  covenant  for  pay- 
ment of  rent  contained  in  the  lease  of  1769,  but  he  brought  it 
against  a  person  who  would  not  have  been  assignee  of  that  lease  if 
subsisting,  and  failed.  Subsequently  also  to  CCallaghan's  eject- 
ment, the  plaintiff  here  brought  an  ejectment  on  the  title  for  the 
recovery  of  the  lands  in  question,  and  failed.  It  was  on  these  facts 
that  the  Judge,  at  the  trial,  directed  a  verdict  for  the  plaintiff. 

A  bill  of  exceptions  was,  as  already  stated,  taken  to  that  direction 
by  the  defendant  O'Callaghan ;  and,  on  the  argument  of  that  bill 
of  exceptions,  the  Court  of  Queen's  Bench  allowed  the  exceptions, 
and  awarded  a  venire  de  novo.  The  correctness  of  that  decision  is 
now  to  be  considered ;  and  the  question  to  be  determined  is,  whether, 
at  the  time  of  bringing  the  present  ejectment,  there  was  subsisting 
in  the  lands  in  question  a  tenancy  to  the  plaintiff,  on  which  the 
statutable  ejectment  for  non-payment  of  rent  can  be  maintained? 

The  defendant  contends  that,  if  any  tenancy  at  all  was  subsisting 
under  the  plaintiff,  it  was  a  tenancy  from  year  to  year  only,  and 
.  that  ejectment  for  non-payment  of  rent  under  the  statute  does  not 
lie  in  respect  of  such  a  tenancy. 

The  plaintiff  contends,  first,  that  even  supposing  the  tenancy 
subsisting  under  him  was  a  mere  tenancy  from  year  to  year  only, 
still  the  statutable  ejectment  for  non-payment  of  rent  would  lie. 
He  says  that,  by  the  earliest  Ejectment  Statute,  11  Anne,  c,  2,  the 
only  requisites  to  maintain  such  an  ejectment  are  the  relation  of 
landlord  and  tenant,  a  right  of  re-entry  in  the  landlord  for  non- 
payment of  rent,  there  being  a  half  year's  rsnt  due,  and  no  sufficient 
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distress  on  the  lands  to  countervail  the  rent  so  due.    He  says  that,  T.  T.  1859. 

Exck.  Ckrnm. 
even  supposing  the  tenancy  subsisting    under  him  was  a  mere 

tenancy  from  year  to  year  only,  all  these,  the  only  requisites,  are 
shown  in  the  present  case,  except  the  want  of  a  sufficient  distress ; 
and  he  says  that,   by  the  subsequent  statute,  4  G.  1,  c.  5,  the 
necessity  of  showing  that  requisite  is  dispensed  with  in  all  cases 
within  the  statute  oiAnne,  in  which  a  full  year's  rent  is  shown  to 
be  due,  which  is  shown  in  the  present  case.    He  says  that  the  only 
other  requisite  of  which  a  doubt  could  be  entertained,  in  the  case  of 
a  mere  tenancy  from  year  to  year,  is'  a  right  of  re-entry  lor  non- 
payment of  rent.     But  he  says  that  the  late  case  of  Thomas  v. 
Packer  decides  that,  when  a  tenancy  from  year  to  year  arises  from 
overholding  on  the  expiration  of  a  lease  containing  a  olause  of  entry 
for  non-payment  of  rent,  accompanied  by  a  payment  of  rent  the 
same  as  that  reserved  in  the  expired  lease,  the  right  of  entry  for 
non-payment  of  rent  is  by  law  annexed  to  the  tenancy  from  year  to 
year,  so  created ;  and  he  says  that  the  tenancy  from  year  to  year 
(if  it  be  no  more),  here  subsisting,  is  one  so  regulated  by  the  terms 
of  the  lease  of  1782,  which  did  contain  a  clause  of  entry  for  non* 
payment  of  rent.    But  he  further  says  that  it  is  not  necessary  for 
him  to  go  so  far  even  as  this,  because  the  statute  4  <3.  1,  o.  6,  as 
explained  by  a  subsequent  statute,  S  G.  1,  c.  4,  does  in  all  cases,  in 
which  a  year's  rent  is  due,  dispense  with  the  requisite  of  a  right 
of  entry  for  non-payment  of  rent,  as  well  as  with  that  of  the  want 
of  a  sufficient  distress.    He  contends  that  there  is  nothing  in  any  of 
these  statutes  rendering  it  necessary  that  the  tenancies  to  which 
they  apply  should  be  created  by  writing,  or  should  be  for  any 
particular  term,  and  that  they  do  apply  to  all  tenancies,  whether 
created  by  writing  or  not,  except  so  far  as  the  Statute  of  Frauds 
renders  writing  necessary,  which  is  not  the  case  as  regards  a  tenancy 
from  year  to  year. 

I  confess  that  if  this  question  were  wholly  ret  nova,  there  is  much 
in  this  argument  to  which  I  should  find  it  difficult  to  give  an 
answer  satisfactory  to  my  own  mind.  Much  that  was  said  in 
answer  on  the  part  of  the  defendant  does  not  satisfy  me,  considered 
by  itself,  and  tested  by  logical  rules  only.    But,  so  far  as  my  own 
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T.  T.  1859.  experience  goes,  so  far  as  I  have  been  able  to  obtain  information 

Butch  Cham. 

from  the  experience  of  others,  so  far  as  the  dicta  of  eminent  Judges 

and  the  statements  of  text-writers  enable  me  to  collect  the  universal 

opinion  of  the  Profession,  I  entertain  no  doubt  that  the  uniform 

construction  given  to  the  statutable  code  of  ejectment  in  Ireland  has 

been,  that  the  statutable  ejectment  for  non-payment  of  rent  does  not 

lie  on  tenancies  created  by  a  parol  demise  from  year  to  year,  express 

or  implied. 

Though,  as  I  have  said,  the  arguments  of  the  defendant,  as 
arguments  founded  on  the  construction  of  the  statutes  merely,  are 
not  fully  satisfactory  to  my  mind,  yet,  taking  them  in  connection 
with  this  universal  opinion  of  the  Profession,  I  cannot  but  see  that 
the  language  of  the  statutes  relied  on  appears  to  assume  and  to  be 
accommodated  to  that  opinion ;  and,  that  being  so,  I,  for  one,  cannot, 
even  in  the  absence  of  direct  authority,  venture  to  decide  that  the 
construction  put  universally  in  practice  on  the  statutes  is  a  wrong 
one.  The  very  latest  of  these  statutes  actually  gives  to  the  Civil-bill 
Courts,  already  having  under  the  previous  statutes  a  jurisdiction 
which,  if  the  plaintiff's  position  be  well  founded,  would  comprise 
tenancies  from  year  to  year,  actually,  I  say,  gives  to  those  Courts, 
and  apparently  to  them  only,  the  right  of  applying  the  statutable 
remedy  to  tenancies  from  year  to  year,  in  express  terms. 

It  seems  to  me  that,  under  these  circumstances,  the  universal 
construction,  in  practice,  of  the  statutes  must  be  considered  by  us  at 
least  as  having  almost  become  a  part  of  the  contract  between  land- 
lord and  tenant,  with  which  it  would  be  unwarrantable  on  our  part 
at  this  day  to  interfere. 

I  cannot,  therefore,  acquiesce  in  the  plaintiff's  contention  on  this 
head.  But,  secondly,  it  is  said,  assuming  (as  I  do  assume,  but  for 
the  purpose  of  argument  only)  that  the  lease  of  1794  was  a  renewal 
of  that  of  1761,  operating  under  the  5  G.  2,  and  thus  giving 
renewed  vitality  to  the  sub-interests  of  1769  and  1782,  then  the 
lease  of  1794  could  not  determine  by  effluxion  of  time  before  the 
year  1837-  But,  before  that  time  came,  the  chief  landlord,  who  was 
bound  by  covenant  to  renew  the  leases  of  1761  and  1794,  had 
acquired  all  the  legal  and  equitable  estate  given  by  those  leases. 
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Now  it  is  said  that  the  habendum  in  those  leases  is  so  framed  as  T.  T.  1859. 

tZxfth  %  Chant 

to  make  the  estates  thereby  granted  capable  of  enlargement.    The      _  ''—-'" 
habendum,  as  I  understand  it,  is  for  the  term  granted  by  the  lease,        *oot 
and  for  farther  terms  to  be  added  pursuant  to  the  covenant  for      wabrbit. 
renewal    If  then,  it  is  said,  the  interest  in  the  lease  of  1794  had 
continued  in  Nash,  and  he,  before  the  determination  of  that  lease, 
had  complied  with  the  exigencies  of  the  covenant  for  renewal  on  his 
part,  the  lease  of  1794  would  have  itself  operated  to  enlarge  the 
estate  thereby  granted  for  a  further  term.  And  then,  it  is  said,  when 
the  lease  of  1794  became  vested  in  the  chief  landlord,  it  must  be 
presumed  that  all  the  duties  to  himself  were  performed,  and  that  the 
estate  under  the  lease  of  1794  in  him  was  consequently  enlarged, 
and,  with  that  enlargement,  continuance  was  given  to  the  sub- 
interests  of  1769  and  1782,  which,  therefore,  are  still  subsisting. 

I  confess  I  do  not  concur  in  this  argument,  even  on  the  sup- 
position that  the  lease  of  1794  had  continued  in  Nash,  and  that  he 
had  complied  with  the  requisites  on  his  part  to  be  performed  in  the 
covenant  for  renewal.  I,  for  one,  have  never  Seen  able  to  under- 
stand the  application  of  the  doctrine  of  enlargement  of  estates  as  I 
have  seen  and  heard  it  applied  to  the  habendum  in  leases  renewable. 

But  it  is  not  necessary  to  discuss  this,  because  the  effect  of  the 
transaction  between  Nash  and  O'Callaghan,  so  far  as  we  can  see 
it,  was  not!  at  law,  to  give  O'Callaghan  a  subsisting  estate  under 
the  lease  of  1794,  but  to  merge  that  estate  in  his  superior  interest. 
The  transaction  did  not,  of  course,  before  the  regular  period  for  the 
determination  of  the  lease  of  1794,  destroy  the  sub-interests,  but  it 
vested  in  O'Callaghan  no  legal  term  capable  of  enlargement,  what- 
ever his  equitable  liabilities  to  the  undertenants,  arising  from  it, 
may  have  been. 

I  cannot,  therefore,  yield  to  this,  the  second  contention  of  the 
plaintiff.  But,  thirdly,  it  is  said  that  the  terms  purporting  to  be 
granted  by  the  leases  of  1769  and  1782  have  not  expired  by 
effluxion  of  time,  according  to  the  words  or  language  of  those  instru- 
ments* It  may  be  true,  it  is  said,  that  the  determination  of  the 
estate  granted  by  the  leases  of  1761  and  1794,  out  of  which  they 
were  derived,  did  put  an  end  to  them,  as  against  the  chief  landlord. 
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T.  T.  1859.  But,  if  that  be  so,  lie  hat  not  taken  advantage  of  it ;  the  poesessxm 
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has,  without  effectual  disturbance  by  him,  continued  regulated  by 

them ;  and,  that  being  so,  however  he  might  by  adverse  proceeding 

evict  the  possession  so  regulated,  no  party  having    a    possession 

regulated  by  them,  and  originally  derived  from  them,   can,  while 

such  a  possession  is  undisturbed,  avail  himself  of  this,    the  chief 

landlord's  right. 

Now  this  contention  assumes  that  the  ordinary  recognised  rule, 
by  which  the  estoppel  arising  from  a  lease  is  limited,  does  not  apply 
to  a  case  of  the  kind  suggested.  That  recognised  limitation  is  this ; 
though  a  tenant  cannot  dispute  his  landlord's  title  to  grant  a  lease 
under  which  he  has  taken  possession,  he  may  show  that  the  land- 
lord's interest  has  determined  after  the  lease  was  made. 

Now  it  is  sufficient  to  say  that  this  recognised  limitation  must 
be  held  to  apply  to  the  case  supposed,  unless  some  authority  be 
shown  that  such  case  is  an  exception.  None  such  is  shown.    Spark! 
ease  was  referred  to,  but  it  is  no  authority  for  the  purpose.     That 
was  the  case  of  a  mere  tenant  at  will  making  a  lease  for  a  term  ,*  the 
making  of  the  lease  was  a  determination  of  the  tenancy  at  will,  and 
the  term,  therefore,  was  a  grant  by  one  having  no  estate,  or  only  the 
estate  acquired  by  disseisin  from  his  tortious  act;  and   in    either 
case  the  term  would  be  a  good  one  as  against  the  termor ;  in  the  one 
case  by  pure  estoppel,  in  the  other  as  taking  effect  out  of  a  fee, 
though  a  tortious  one. 

But  then  it  is  said,  though  this  might  be  so  in  the  case  of  an 
ejectment*  founded  on  a  forfeiture  at  Common  Law,  it  is  not  so  in 
the  case  of  the  Irish  statutable  ejectment  for  non-payment  of  rent 
The  Irish  statutable  code,  it  is  said,  limits  the  tenant's  right  to 
show  the  determination  of  an  estoppel  in  all  cases  where  the  counter- 
part of  his  lease  is  produced,  and  a  triennial  possession  on  the  part 
of  the  landlord  is  shown. 

This  alleged  effect  of  the  statutes  I  shall  consider  together  with 
the  fourth  contention  on  the  part  of  the  plaintiff,  which  is  this :— • 
Fourth,  the  plaintiff  says  that,  by  the  Ejectment  Statutes,  and 
especially  the  25  G.  2,  c.  13,  the  remedy  of  ejectment  for  non- 
payment of  rent  is  given  in  every  case  where  there  exists  a  tenancy, 
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though  at  law,  from  year  to  year,  only  regulated  aa  to  its  term*  T.  T.  1859.' 
by  some  instrument  in  writing,  ascertaining  the  rent  That,  in  the 
present  ease,  a  tenancy  from  year  to  year,  under  the  plaintiff,  is 
shown  to  be  subsisting,  and  which  is  regulated  as  to  its  terms  by 
the  expired  lease  of  1782,  which  is  an  instrument  in  writing 
ascertaining  the  rent ;  and  that,  consequently,  ejectment  for  non- 
payment of  rent  is  maintainable  in  respect  of  this  tenancy. 

It  is  obvious  that  this  view  of  the  statutes,  as  well  as  that  which  I 
reserved  for  consideration  together  with  it,  rests  on  some  supposed 
qualification,  created  by  the  Acts,  of  the  tenant's  privilege  to  show 
the  estoppel,  created  by  the  instrument  under  which  he  holds,  deter- 
mined. It  is  certain  that  this  supposed  qualification  would  not  have 
existed  in  the  case  of  an  ejectment  at  Common  Law  for  forfeiture 
by  non-payment  of  rent ;  and  we  are  now  to  see  of  what  defences, 
and  of  what  alone,  the  Ejectment  Statutes  deprive  the  tenant 

The  only  privilege,  so  far  as  the  trial  and  recovery  in  ejectment 
are  concerned,  given  by  the  statute  of  Anne  to  the  landlord,  is  a 
dispensation  with  the  necessity  of  proving  a  formal  demand  and 
entry.  Subjeot  to  that,  by  the  express  words  of  the  statute,  the 
lessor  or  lessors  in  ejectment  shall  recover  judgment  and  execution 
in  ike  same  manner  as  if  the  rent  in  arrear  had  been  legally 
demanded  and  a  re-entry  made.  With  that  limitation,  the  ejectment 
is  to  be  tried  in  the  same  manner  as  it  would  theretofore  have  been 
tried,  and  the  defendant  is  entitled  to  all  the  defences  which  he 
could  have  had  at  Common  Law,  and  in  the  same  manner. 

After  the  trial  and  recovery,  no  doubt,  the  statute  does  give  to 
the  judgment  and  execution  a  conclusive  effect  which  the  Common 
Law  judgment  and  execution  would  not  have  had.  But  this  is  not 
to  the  purpose,  further  than  showing  that  it  gives  a  strong  reason 
for  not  taking  from  the  tenant,  prior  to  the  judgment  and  execution, 
any  privilege  which  he  before  had,  and  which  is  not  expressly  taken 
from  him  by  the  statute. 

The  next  statute,  4  G.  I,  c.  5,  does  nothing  more  material  to  the 
present  question  than  dispense  with  one  of  the  requisites  of  the 
landlord's  case,  under  the  statute  of  Anne,  viz.,  proving  the  want 
of  a  distress;  and  it  does  dispense  with  that  requisite  in  all  cases 


ixh 


24  COMMON  LAW  REPORTS. 

T.  T.  1859*  where  a  year's  rent  is  due;  but  it  deprives  the  tenant  of  no  other 

> „ *     privileges. 

foot  The  8tatute  8  q    i9  c.  2,  was  directed  principally  against  the 

wabbbn.  mischief  that  defences  were  taken  to  the  landlord's  ejectment  in 
the  name  of  strangers,  that  is,  of  persons  not  deriving  under  the 
tenant.  It  is  certain  that,  in  every  ejectment  at  Common  Lav, 
founded  on  a  right  of  entry  for  non-payment  of  rent,  the  landlord, 
as  part  of  his  case,  must  have  proved  that  the  defendant  derived 
under  his  tenant,  otherwise,  in  such  an  ejectment  he  showed  no 
right  of  entry  against  him:  and  as  the  previous  statutes  had, 
subject  to  the  dispensation  of  showing  a  formal  demand  and  entry, 
left  the  landlord,  as  to  the  trial  of  his  ejectment,  in  the  same  posi- 
f  tion  as  he  was  at  Common  Law,   it   was  still  necessary  that  he 

should  show,  as  he  must  to  this  day  in  England,  either  his  foil 
title,  or  that  the  defendant  derived  under  his  tenant.  When 
defence  was  taken  in  the  name  of  a  stranger,  this  latter  alternative 
was  impossible. 

Again,  a  landlord  could  not,  by  serving  notice  on  a  defendant, 
whom  he  did  not  show  to  derive  from  his  tenant,  to  produce  the 
original  lease,  entitle  himself  to  give  secondary  evidence  of  the 
lease  and  the  counterpart,  was,  I  think,  for  a  considerable  time 
conceded  only  as  secondary  evidence.  To  remedy  this  mischief, 
the  statute  now  under  consideration  enacts  that,  if  the  landlord 
produce  the  counterpart  of  the  lease,  and  prove  a  possession  for 
three  years  before  the  ejectment,  and  have  served  on  the  tenants, 
together  with  the  ejectment,  a  notice  that  it  was  brought  for 
non-payment  of  rent,  he  shall  be  enabled  to  recover  under  the 
previous  statutes ;  that  is,  he  should  be  entitled  to  recover  without 
proving  that  the  defendant  derived  under  the  lease  ;  and  it  is 
the  service  of  this  notice  that  makes,  in  this  country,  the  ejectment 
for  non-payment  of  rent  a  specific  action,  in  which  the  landlord 
can  only  recover  on  a  title  as  landlord.  But  how  is  it  that  he  is 
to  recover  ?  Why  in  such  manner  and  under  such  provisions  as 
by  the  former  Acts  is  declared  and  appointed.  Further  then,  than 
by  dispensing  with  the  necessity  of  showing  the  derivation  of  the 
defendant's  title,  under  his  tenant,  in  cases  where  the  counterpart 
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of  a  lease  is  proved,  and  triennial  possession  shown,  no  defence  T.  T.  1859* 

Exch.  Cham, 
or  privilege  is  taken  from  the  defendant,  which  he  had  before  the 

statute. 

The  next  statute,  5  G.  2,  c.  4,  enables  the  landlord  to  recover 
in  cases  where  the  tenancy  is  created  by  leases,  minutes  and 
contracts  in  writing,  containing  an  actual  demise,  though  not  con- 
taining any  clause  of  entry  for  non-payment  of  rent;  but  he  is 
to  recover  in  such  and  the  same  manner,  to  all  intents  and  purposes, 
as  if  a  clause  of  re-entry  had  been  expressly  contained  and  specified 
in  such  lease,  minute  or  contract  in  writing,  and  not  otherwise. 
This  statute,  when  there  was  an  actual  demise  in  writing,  dispensed 
with  the  right  of  entry  for  non-payment  of  rent ;  but  did  so,  by 
putting  the  landlord  in  the  same  position,  and  no  other,  as  if  he  had 
such  right  It,  therefore,  deprives  the  tenant  of  no  privilege  of 
defence,  which  the  tenant  would  have  before  had,  in  cases  where 
there  was  a  lease  giving  a  right  of  entry. 

The  last  statute  is  the  25  G.  2,  c.  13 ;  and  it  extends  the  remedy 
to  cases  where  there  is  an  article,  minute  or  contract  in  writing, 
made  of  any  lands,  ascertaining  the  rent,  and  where  the  lands  have 
been  enjoyed  under  the  same.  But,  what  the  statute  does  is  to 
give  the  landlord  the  right  to  recover  in  the  same  manner,  to  all 
intents  and  purposes,  as  if  such  article,  minute  or  contract  in  writing 
contained  an  actual  demise,  and  as  if  a  clause  of  entry  had  been 
expressly  specified  therein,  and  not  otherwise.  It  puts  the  landlord 
in  as  beneficial  position  as  if  the  instrument  were  an  actual  lease 
containing  a  clause  of  re-entry  for  non-payment  of  rent,  but  no 
other*  Therefore,  every  defence  open  to  the  tenant  upon  an  actual 
lease,  with  clause  of  entry,  is  open  to  him  still,  notwithstanding 
the  statute. 

If,  therefore,  the  expired  lease  of  1782  could  be  held  as  a  contract 
within  the  statute  25  G.  2,  c.  13,  ascertaining  the  rent,  the  tenant  is 
entitled  to  the  same  defence  as  if  it  were  sued  on  as  a  subsisting  lease, 
and  may  show  the  interest  of  the  lessor,  at  the  time  of  its  making, 
since  determined.  I  cannot,  therefore,  acquiesce  in  any  of  the 
contentions  of  the  plaintiff,  and  am  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  ought  to  be  affirmed. 

vol.  10.  4  l 
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T.  T.  1859.       Christian,  J. 

Emch  Cham. 
•_  -\  -  .  -         In  this  case  I  have  arrived  at  the  same  conclusion  as  my  Brotba 

foot        Fitzgerald  ;  and  I  have  listened  with  great  attention  to  his  jofe- 

warrsn.     ment,  to  see  whether  there  was  any  substantial  difference  betwees 

ns  as  to  the  grounds  of  that  conclusion,  which  would  raider  i: 

necessary  for  me  to  state  my  reasons  in  detail.    There  ia,  however, 

scarcely  any  difference  between  us ;  and  I  shall  therefore  content 

myself  with  indicating,  rather  than  stating  at  length,  the  view! 

which  strike  my  mind  upon  the  several  points  in  the  case.    Tfc 

facts  have  been  fully  and  accurately  stated  by  my  Brother  Fro- 

!  k;  oerald  ;  and  the  question  is  whether,  at  the  close  of  the  case  « 

both  sides,  at  the  trial,  the  plaintiffs  were  entitled  to  the  direcun 

which  they  obtained  from  the  learned  Judge,  as  having  establish*! 

the  affirmative  of  the  issue  which  the  jury  had  to   try,  namely. 

"  Whether  the  lands  in  the  plaint  mentioned  were,   at  the  tine 

"  of  issuing  the  plaint,  or  at  any  time  since,  held  of  the  plaiu- 

"  tiffs,  or  either  of  them,  by  the  defendants,  or  any  other  pewa 

"  or  persons,  as  tenants  or  tenant  to  the  plaintiffs,  or  either  d 

"them?"     Now,  upon  that  issue,  I  may  observe,  with  reference 

to  what  was  urged  in  the  argument,  founded  on  the  generality  of  its 

language,  that  it  must  be  read,  in  my  opinion,  with  this  qualification 

;'  implied,  viz.,  was  the  tenancy  one,  upon  such  terms  and  conditions, 

'i 

i|  as  that  ejectment  for  non-payment  of  rent  could  be  maintained  upon 

it,  under  the  Ejectment  Statutes  ?  The  issue  is  in  the  form  whid 
is  usual  under  the  Common  Law  Procedure  Act ;  but  it  was  not 
intended  by  that  Act  to  alter  the  law  as  to  ejectment  for  non- 
payment of  rent ;  and  it  was  therefore  competent  to  the  defendants 
to  show,  if  they  could,  that  the  lands  were  not  mo  held  as  to  entitle 
the  plaintiffs  to  succeed  in  the  ejectment,  notwithstanding  th$i  d 
were  proved  that  the  lands  were  held  by  the  defendants,  as  tenants 
to  the  plaintiffs. 

The  plaintiffs  having  established  a  prima  facie  case,  by  pd 
of  the  lease  of  1782,  and  deduction  of  their  title,  under  the  lessor ia 
that  lease,  the  defendant  encountered  it  by  showing  that  this  lea* 
was  carved  out  of  a  term  which  itself  was  derived  out  of  a  lease  for 
lives,  which  lives  had  all  expired,  and  alleging  that,  consequently, 
the  derivative  terms  also  had  come  to  an  end.    To  this  the  plainti* 
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replies,  by  disputing  both  the  premises  and  conclusion  of  the  defend-  T.  T.  1859. 

Exeh  ChaM. 
ants ;  and,  as  I  understand  the  case  of  the  plaintiffs,  what  they  say  is 

this: — first,  that  the  lease  of  1782  has  not  expired,  but,  in  fact, 
still  exists ;  and  secondly,  that  even  if  it  has  expired,  yet  the  tenancy 
continued  to  be  regulated  by  the  terms  of  it  (by  which  I  understand 
to  be  meant  that,  for  the  purposes  of  this  ejectment,  the  case  is 
to  be  dealt  with  precisely  as  if  it  were,  in  fact,  still  subsisting) ; 
and,  thirdly,  that,  even  if  the  determination  of  the  lease  must  be 
conceded,  and  the  case  dealt  with  simply  as  a  tenancy  from  year  to 
year,  nevertheless,  ejectment  for  non-payment  of  rent  is  maintain- 
able; and  upon  either  of  two  grounds,  viz.,  first,  because  the 
expired  lease  of  1782  is  an  article,  minute  or  contract  in  writing, 
within  the  meaning  of  the  25  O.  2,  c.  13  ;  and  secondly,  because,  at 
all  events,  a  parol  yearly  tenancy  has  been  created  by  receipt  of  rent, 
having  incorporated  in  it  the  proviso  for  re-entry  contained  in  that 
lease,  and  that,  in  this  latter  alternative,  the  case  is  within  the 
authority  of  Thomas  v.  Packer. 

Now,  with  respect  to  the  first  of  these  contentions,  namely, 
the  actual  subsistence,  to  the  present  time,  of  the  term  granted  by 
the  lease  of  1782,  there  is  no  difference  of  opinion  amongst  the 
Members  of  the  Court.  None  of  us,  I  believe  at  any  time,  enter- 
tained a  doubt  that  the  argument  for  the  continuance  of  the  leases  of 
1769  and  1782,  founded  on  an  attempted  application  of  the  doctrine 
of  enlargement  of  estates,  could  not  be  sustained.  There  may, 
perhaps,  be  some  difference  as  to  the  mode  in  which  that  conclusion 
is  arrived  at.  Some  of  the  Members  of  the  Court  may  think  that 
the  5  <?.  2,  c.  4,  s.  4,  does  not  apply  to  this  case,  because  all  the 
lives  in  the  head  lease  had  dropped,  before  the  renewal  of  that 
lease  in  1794 ;  whilst  others  may  be  of  opinion  that,  even  conceding 
that  that  statute  did  apply,  yet  it  would  not  help  the  plaintiffs' 
argument  further,  at  the  utmost,  than  by,  perhaps,  showing  a  post- 
ponement of  the  determination  of  the  leases  of  1769  and  1782,  until 
the  year  1887,  when  the  last  survivor  of  the  cestui  que  vies  named 
in  the  renewal  of  1794  died.  I  prefer  dealing  with  the  case  as  my 
Brother  Fitzgerald  has  done,  and  shall  abstain  from  expressing 
any  opinion  as  to  whether  the  5  G.  2,  c.  4,  does  or  does  not  apply 
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T.  T.  1869-  to  a  case  where,  at  the  time  when  the  renewal  is  executed,  ail  the 
Ex*h.  Churn. 

lives  in  the  original  lease  have  fallen.     Bat  conceding,  for  the  sake 

of  argument,  that  the  head  lease,  and  therefore  the  derivatiTe 
teases,  were  prolonged  until  1837,  what  I  am  entirely  at  a  loss  to 
discover  is  any  principle  upon  which,  in  a  Court  of  Law,  it  could 
he  held  that  the  legal  terms  lasted  beyond  the  death  of  the  last 
survivor  of  the  lives  in  the  renewal  It  is  said  that,  before 
O'Callaghan  acquired  the  interest  of  Nash  (the  lessee  in  the  lease  of 
1761,  and  lessor  in  that  of  1769),  there  was  existing  a  possibility 
of  enlargement  of  Nash's  interest,  by  a  renewal  of  the  lease  of  1761, 
which  enlargement,  if  called  into  operation,  would,  it  is  said,  have 
enured  to  the  benefit  of  the  leases  of  1769  and  1782,  and  that, 
as  O'Callaghan  was  the  person  who  was  bound  to  renew  the  lease 
of  1761,  his  acquisition  of  the  estate  of  Nash  should  be  considered 
as  tantamount,  in  effect,  to  the  execution  of  a  renewal,  and  there- 
fore to  an  enlargement  of  all  the  leases.  But  whatever  rights  this 
double  character  of  O'Callaghan  might  give  to  the  lessees  in  a  Court 
of  Equity,  I  am  clearly  of  opinion  that  the  argument  sought  to 
be  founded  upon  it,  in  this  Court,  cannot  be  sustained.  So  far 
from  O'Callaghan's  purchase  of  Nash's  interest  enuring  as  an 
enlargement  of  that  interest,  it  operated  as  a  merger  of  it,  and 
the  possibility  of  enlargement  became  thenceforth  an  impossibility, 
if  indeed  it  ever  had  any  existence,  in  the  eye  of  a  Court  of  Law,  at 
all.  I  am,  therefore,  of  opinion  that  the  defendants  have  shown 
that  the  term  granted  by  the  lease  of  1782  had  determined  pre- 
viously to  the  bringing  of  this  ejectment. 

I  come  then  to  the  second  point  which  was  urged  for  the 
plaintiffs,  and  which,  in  substance,  resolves  itself  into  this :  that  even 
if  they  fail  to  show  that  the  legal  term  has  been  prolonged  in  the 
way  contended  for,  the  case  is  nevertheless  to  be  dealt  with,  for  the 
purposes  of  this  ejectment,  exactly  as  if  they  had  succeeded,  in 
other  words,  as  if  the  lease  of  1782  were  still  in  existence. 

This  proposition  was  rested  chiefly  upon  the  passage  which  was 
referred  to  from  Furl.  L.  $  T.>  p.  1142,  s.  73,  and  for  which  Mr. 
Furlong  cites  Sparks'  case.  Now,  although  it  is  impossible  to 
speak  with  too  great  respect  of  that  most  excellent  text-book,  yet  I 
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am  bound  to  say  that  I  cannot  see  my  way  to  concur  in  the  propo-  T.  T.  1869* 

Exch.  Cham. 
sition  there  laid  down.    It  is  not  supported  by  the  authority  referred 

to,  and  it  seems  to  me  to  be  a  misapplication  of  the  Ejectment  Code. 

The  object  of  the  Ejectment  Statutes  was  to  facilitate  the  assertion  of 

right  of  re-entry  for  non-payment  of  rent  in  cases  in  which  such 

right  existed  at  Common  Law,  and  not  (except  in  two  instances, 

which  I  shall  presently  mention)  to  give  a  right  of  re-entry  and 

ejectment  in  cases  in  which  no  such  right  existed  before.      Of  the 

Ave  statutes  which  were  dwelt  upon  in  the  argument,  the  first  three 

merely  facilitate  procedure  and  .proof.    The  last  two  give  rights 

where  none  existed  before,  viz.,  first,  where  there  is  an  actual  demise, 

but  no  clause  of  re-entry  for  non-payment  of  rent ;  secondly,  where 

there  is  neither  actual  demise  nor  clause  of  re-entry,  but  there  is 

an  article,  minute  or  contract  in  writing,  ascertaining  the  rent.    But 

a  case  like  the  present,  that  is  to  say,  a  case  where  there  is  a  formal 

instrument  of  actual  demise,  and  with  an  express  clause  of  re-entry, 

but  both  demise  and  clause  of  re-entry  are  gone,  by  failure  of  the 

original  title,  such  a  case  is  not  within  any  of  those  statutes— not 

within  the  two  latter,  ex  vi  tertninorum — not  within  the  three 

former,  because  the  right  founded  on  the  lease  is  gone,  and  they,  as  I 

have  said,  give  no  new  rights.    If,  indeed,  it  could  be  shown  that 

the  defendants  are  estopped  from  showing  the  determination  of  the 

title  of  the  lessor  of  1782,  the  case  would  be  different.    But  is  that 

so  ?     It  is  familiar  to  us  all  that,  although  a '  tenant  cannot  allege 

that  his  lessor  had  no  title,  he  may  allege  and  prove  that  his  title 

has  determined.     This  might  clearly  have  been  done  in  an  action 

of  covenant  for  rent  upon  the  lease  of  1782,  and  I  am  unable  to 

see  why  it  may  not  equally  be  done  in  an  ejectment  for  non-payment 

of  rent,  to  the  maintenance  of  which  the  subsistence  of  a  legal  rent, 

recoverable  by  the  ordinary  remedies,  is  quite  as  essential  as  it  is 

in  an  action  of  covenant.    Sparks'  ease  is,  as  shown  by  my  Brother 

Fitzgerald,  no  authority  whatever  against  this.    I  may  further 

obsetivevthat,  even  if  the  doctrine  sought  to  be  rested  upon  the 

passage  in  Mr.  Furlong's  work  could  at  all  be  supported,  it  would 

be  only  as  against  the  tenant  under  the  lease  that  it  would  apply. 

But  0*Callaghan  is  here  in  a  very  peculiar  position.    He  is  the 
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T.  T.  1859.  head  landlord,  the  person  who  was  entitled  to  enter,  upon  the  deter- 
-_   \  mination  of  the  lease  of  1761.    It  is  true  he  cannot  now  do  that, 

*OOT        because  he  has  received  rent,  and  thereby  created  a  tenancy  iron 

a. 

Warrxn.  year  to  year  against  himself,  upon  which  (until  determined)  an  eject- 
ment on  the  title  could  be  maintained  against  him.  But  it  is  quite 
a  different  thing  to  say  that  he  is  under  any  estoppel  against 
showing  the  fact  that  the  lease  of  1761,  and,  therefore,  that  of  1782, 
has  come  to  an  end.  I  am  of  opinion  that  he  is  not ;  that  con- 
sequently the  plaintiffs'  second  proposition  cannot  be  sustained,  and 
that  the  true  condition  of  the  case  is  simply  that  of  a  tenancy  from 
year  to  year,  created  by  receipt  of  rent,  after  expiration  of  a 
lease. 

But  the  plaintiffs  insist  that,  even  upon  that  assumption,  the 
ejectment  is  maintainable.    They  say,  in  the  first  place,  that  the 
expired  lease  of  1782  is  an  article,  minute  or  contract  in  writing; 
within  the  statute  25  G.  2,  c  18.    Now  the  way  to  determine  that 
is  to  turn  to  the  statute  and  see  what  is  the  definition  of  the  article, 
minute  or  contract  with  which  it  deals*    Two  things,  I  find,  enter 
into  that  definition;   first,  that  the  instrument  shall  not   contain 
an  actual  demise ;  secondly,  that  it  shall  be  one  "  under  which  "  the 
lands  are  held  and  enjoyed.    I  do  not  think  that  an  expired  lease 
answers  either  of  those  terms;   not  the  former,  because  it  dots 
contain  an  actual  demise ;  not  the  latter,  because  the  lands  are  not 
held  and  enjoyed  under  it.     They  are  held  and  enjoyed  under  a 
parol  demise,  implied  from  receipt  of  rent,  and  in  winch  there  is 
merely  an  adoption  of  some  of  the  terms  of  the  expired  lease.    The 
plaintiffs'  case  is  not,  therefore,  in  my  opinion,  aided  by  the  statute 
25  G.  2,  c.  13. 

If  this  be  so,  the  case  is  reduced  to  its  lowest  condition,  a* 
regards  its  facts,  that  is  to  say,  to  that  of  a  purely  parol  tenancy 
from  year  to  year.  But,  even  thus,  the  plaintiffs  still  insist  that 
their  ejectment  is  maintainable,  and  their  contention  they  rest  alto- 
gether upon  the  case  of  Thomas  v.  Packer.  Now,  with  respect  to 
that  case,  I  will  say,  in  the  first  place,  that  I  am  far  from  being 
satisfied  that,  even  in  England,  it  would  be  considered  as  deciding 
that,  under  such  a  tenancy,  an  ejectment  is  maintainable'  under 
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the  English  Ejectment  Statute  which  corresponds  with  our  11  Anns.  T.  T.  1859. 

£*cA.  CAom. 
The  only  question  raised  or  argued  in  that  case  was,  whether  the 

condition  of  re-entry,  in  the  expired  lease,  could  be  considered  as 
incorporated  into  the  new  tenancy  by  parol  ?    It  was  assumed  that, 
if  that  were  decided  in  the  affirmative,  the  ejectment  lay.    Whe- 
ther this  was  because  the  ejectment  was  one  at  Common  Law, 
and  not  upon  the  statute,  or  whether,  being  upon  the  statute,  the 
question  of  its  applicability  to  a  parol  tenancy  was  overlooked  or 
assumed,  is  not  dear  upon,  the  report ;  suffice  it  to  say,  that  that 
question  was  not  argued  or«raised;  and  whatever  may  be  the  value 
of  that  decision  in  England,  I  am  of  opinion  that,  sitting  here  in  the 
Exchequer  Chamber,  we  are  not  bound  by  it    We  have  to  deal 
here,  not  with  one  statute,  as  in  England,  but  with  a  whole  code 
of  legislation  which  has,  in  the  clearest  manner,  to  my  mind,  put 
this  construction  upon  the  original  Act  1 1  Anne,  and  all  its  succes- 
sors, that,  to  the  maintenance  of  an  ejectment  for  non-payment 
of  rent,  under  these  statutes,  an  instrument  in  writing,  of  some 
kind,  is  necessary ;  and  such  has  been  the  settled  opinion  of  the 
Legal  Profession  in  this  country.    I,  therefore,  decline  to  follow,  in 
this  case,  the  decision  in  Thomas  v.  Packer,  even  if  it  be  at  all, 
which  I  doubt,  an  authority  for  the  proposition  which  the  plaintiff 
has  contended  for. 

For  these  reasons,  in  addition  to  these  stated  by  my  Brother 
Fitzgerald,  I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  affirmed. 

Keogh,  J.,  concurred. 

Greene,  B. 

I  am  of  the  same  opinion,  and  think  that  the  judgment  of  the 
Court  of  Queen's  Bench  should  be  affirmed.  My  Brethren  Chris- 
tian and  Fitzgerald  have  so  fully  and  clearly  stated  the  facts  of 
the  case,  and  have  so  ably  laid  down  the  law  as  applicable  to  those 
facts,  that  little  else  remains  for  me  than  to  express  briefly  my  views 
upon  the  several  points  raised  in  the  course  of  the  discussion  before 
us.    The  defence  to  the  ejectment  substantially  is,  that  the  defend- 
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T.  T.  1859*  ants  did  not  hold  under  the  plaintiffs  in  such  manner  as  to  authorise 
JSxek  Cham 

>-  -*v.  .,/    an  ejectment  for  non-payment  of  rent,    the    tenancy    subsisting 

between  them  having  been  created  only  by  a  parol  demise  from 
year  to  year.    In  support  of  the  present  action  various  grounds  hare 
been  relied  on  by  the  plaintiffs ;  first,  it  is  contended  that,  as  the 
original  lease  for  lives  contained  in  the  habendum  a  demise  for  the 
lives  then  named,  and  such  other  lives  as  should  thereafter  be  added, 
the  estate  so  created  was  capable  of  enlargement  at  Common  Law, 
and  was  so  enlarged  by  the  nomination  of  the  subsequent  lives. 
I  should  be  disposed  to  say  that,  upon  the  facts  of  this  case,  that 
argument  cannot  prevail.    I  agree  with  my  Brothers  Fitzgerald 
and  Christian  that  it  is  unnecessary  to  decide  whether  the  statute 
pf  5  Q.  2,  c.  4,  s.  4,  applies  where  the  lives  have  all  expired.  Secondly, 
it  was  urged  that  as  O'Callaghan  purchased  the  interest  of  Nash, 
who  was  entitled  to  the  benefit  of  a  covenant  for  perpetual  renewal 
made  by  Nash's  lessor,  and  was  himself  the  assignee  of  that  lessor's 
estate,  and,  as  O'Callaghan  had  thus,  by  his  own  act,  rendered  it 
impossible  to  fulfil  that  contract,  as  he  could  not  renew  to  himself,  it 
must  be  taken  as  if  such  renewal  had  in  fact  been  executed,  and  an 
estate  thus  created  to  feed  or  keep  up  the  sub-leases  of  1769  and 
1782.    Whatever  the  effect  of  this  state  of  facts  might  be  in  a  Court 
of  Equity,  I  believe  we  are  all  agreed  that  we  cannot  act  upon  such 
equitable  principles  for  the  purpose  of  validating  those  sub-interests 
in  a  Court  of  Law.   Thirdly,  it  was  contended  that,  even  admitting 
that,  in  1837,  the  terms  of  years  demised  by  the  leases  of  1769  and 
1782  expired  at  law,  yet  the  subsequent  payment  of  rent  created  a 
tenancy  from  year  to  year  between  O'Callaghan  and  the  plaintiffs  on 
the  one  hand,  and   between   the  plaintiffs,   as  representatives  of 
Withers,  and  the  defendants,  as  representatives  of  Atkins,  on  the 
other ;  so  that  the  plaintiffs,  although  having  themselves  only  an 
estate  from  year  to  year,  may,  as  against  their  tenants  holding  under 
them  as  tenants  from  year  to  year,  support  an  ejectment  for  non- 
payment of  rent.     This  argument  rests  upon  a  passage  in  2  Furl. 
L.  $  T.y  p.  1121,  8.  51,  which,  however,  only  says  that  if  a  tenant 
from  year  to  year  demise  from  year  to  year,  or  for  a  term  certain, 
there  is  a  sufficient  reversion  to  mantain  an  ejectment  for  non- 
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payment  of  rent,  provided  the  undertenant  derives  under  an  instru-  T.  T.  1859* 
ment  in  writing  ascertaining  the  rent  Neither  this  passage,  there- 
fore, nor  any  other  authority,  establishes  that,  in  case  of  a  mere 
implied  or  parol  tenancy  from  year  to  year,  an  ejectment  for  non- 
payment of  rent  can  be  maintained.  Fourthly,  it  was  insisted  that, 
even  admitting,  as  an  abstract  proposition,  that  in  the  mere  case  of 
a  tenancy  from  year  to  year  created  by  the  payment  of  rent,  no 
ejectment  of  this  nature  lies,  yet  this  is  not  that  case ;  for  that  where, 
as  here,  a  lessor  holds  for  lives,  and  sub-demises,  and  the  lives  in  his 
own  lease  have  expired,  he  may,  without  having  obtained  a  renewal, 
bring  an  ejectment  for  non-payment  of  rent,  whilst  the  underlease 
is  unexpired  (t.  *.,  by  effluxion  of  time).  In  support  of  this  conten- 
tion is  cited  a  passage  in  2  Furl.  L.  $  2*.,  p.  1142,  referring  to  a 
case  of  Sparks  v.  Sparks ;  but  that  case  does  not  sustain  any  such 
proposition.  That  case  rested  entirely  on  estoppel,  with  which  on 
this  branch  of  the  case  we  have  nothing  to  do,  although  it  may  be 
relevant  to  another.  Fifthly,  it  was  pressed  that  all  that  it  is  neces- 
sary to  show,  under  the  8  G.  1 ,  is,  that  the  plaintiff  in  the  ejectment 
has  made  a  lease  to  the  defendant,  or  to  A  B,  to  prove  the 
counterpart  of  such  lease,  and  prove  three  years*  payment  of  rent, 
or  other  legal  title  derived  from  the  lessor,  and  that  the  defendant 
is  thereby  estopped  from  showing  that  he  no  longer  holds  under  the 
alleged  lease,  by  reason  of  the  expiration  of  the  estate  which,  in 
fact,  his  lessor  had  at  the  time  when  he  made  the  lease.  It  appears 
to  me,  however,  that  this  is  altogether  a  misconception  of  the 
principle  of  law,  which  is  that,  although  a  tenant  cannot  say  that 
his  lessor  nil  habuit  in  tenementis  when  he  made  the  lease,  yet  he 
can  show  that  his  landlord's  estate  has  expired.  Where  an  interest 
passes  there  is  no  estoppel.  That  has  been  settled  by  England  v. 
Slade  (a),  and  Doe  v.  Ramsbottom  (ft),  and  has  recently  been 
recognised  as  law  by  Sir  P.  Wood,  V.  C,  in  Longford  v.  Selmes  (o). 
There  is  nothing  in  any  of  the  statutes  relating  to  ejectments  for 
non-payment  of  rent  to  alter  the  rule  of  law  in  this  respect.  Sixthly, 
it  was  alleged  that,  at  all  events,  this  ejectment  is  maintainable  under 

(«)  4  T.  R.  882.  (6)  3M.&S.  516. 

(e)  3K.4J.  220. 
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T.  T.  1859*  the  26  G.  2,  c  13,  which  allows  an  ejectment  for  non-payment  a 
Exdt.  Cham, 

rent  where  a  party  enjoys  under  an  article  in  writing  ascertainm* 

the  rent,  although  not  containing  an  actual  demise;  on  this  principle. 
that  where  a  tenant  holds  under  a  lease  which  has  expired,  and  rem 
has  been  received  after  the  expiration  of  the  lease,  a  tenancy  fron 
year  to  year  is  created,  regulated  by  the  terms  of  the  expired  lease, 
which,   for  this  purpose,  may  be  considered  an  article  in  writing 
within  the  25  G.  2,  c.  13.     But  I  am  of  opinion,  in  the  first  place, 
that  the  tenant  does  not  hold  under  or  enjoy  under  any  writes 
article,  but   under  a  new  contract  by  parol  demise,   npon  terms 
similar  to  those  in  the  expired  lease,  and  on  which  new  contact 
alone  rent  is  recoverable  as  for  use  and  occupation ;  and,  in  the 
second  place,  that  this  statute  of  G.  2  relates  not  to  such  a  case 
as  the  present,  but  only  to  a  contract  for  a  demise,  not  amounting 
to  an  actual  demise.    In  the  case  of  the  tenancy  from  year  to  year, 
on  the  terms  of  the  expired  lease,  such  tenancy  is  an  actual  demise. 
I  think,  therefore,  that  such  a  case  as  the  present  is  out  of  the  word*, 
and  as  clearly  out  of  the  spirit,  of  the  25  G.  2,  c  13.    Seventhly,  it 
was  said  that,  under  the  authority  of  Thomas  v.  Packer,  this  eject- 
ment is  maintainable,  inasmuch  as  that  is  a  direct  authority  to  show 
that,  where  a  lease  contains  a  clause  of  re-entry  for  non-payment  of 
rent,  and  such  lease  expires,  and  a  tenancy  from  year  to  year  is  after- 
wards created  by  payment  and  receipt  of  rent,  such   clause  of 
re-entry  is  to  be  considered  as  incorporated  in  the  implied  tenancy 
and,  consequently,  that  ejectment  for  non-payment  of  rent  will  lie. 
In  the  first  place,  it  does  not  appear  whether  the  ejectment  in  that 
case  was  brought  under  any  statute  or  at  Common  Law ;  in  the 
next  place,  the  law  of  ejectment  for  non-payment  of  rent  is  neftf 
alluded  to;  in  the  third  place,  even  if  it  were  alluded  to,  it  cannot 
regulate  the  law  of  this  country,  founded  npon  a  whole  code  ot 
enactments,. not  one  of  which  is  in  force  in  England. 

Richards,  B. 

My  mind  has  fluctuated  a  good  deal  in  this  case ;  and  although 
I  cannot  say  that  my  mind  is  now  free  from  doubt,  yet  I  *& 
disposed  to  be  of  opinion  that  the  proper  judgment  of  the  Court 
is  to  award  a  venire  de  novo. 
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PiaoT,  C.  B- 

I  feel  the  same  difficulty  which  has  operated  upon  the  mind  of 
my  Brother  Richabds  ;  but  I  am  not  able  to  remove  that  difficulty. 
I  concur  in  the  opinions  which  have  been  expressed  by  my  Brother 
FitzG£R4ld,  and  also  in  the  reasons  whioh  he  has  given  for  those 
opinions,  as  to  almost  every  portion  of  the  case,  except  one.  I  do 
not  think  it  necessary  to  decide,  in  the  present  case,  whether  eject- 
ment for  non-payment  of  rent  can  be  maintained  upon  a  tenancy 
from  year  to  year,  created  by  parol,  without  writing,  but  with  a 
condition  of  re-entry.  But,  notwithstanding  what  has  been  said, 
I  am  not  aware  that  it  has  been  the  general  sense  of  the  Profession 
that  such  an  ejectment  cannot  be  maintained  where  there  is  sneh  a 
tenancy  (namely,  a  tenancy  from  year  to  year)  under  a  writing,  by 
which  the  rent  is  ascertained.  That  certainly  appears  not  to  have 
been  the  opinion  of  one  who  had  considered  the  subject  maturely, 
and  whose  authority  has  been  alluded  to  ia  terms  of  such  high  and 
just  eulogy  by  my  Brethren  Fitzgkralb  and  Christian.  Mr. 
Furlong,  I  think,  intimates  very  plainly  his  opinion  (which  may 
be  considered  as  representing  the  views  of  some,  at  least,  of  the  Pro- 
fession when  he  wrote),  that  ejectment  for  non-payment  of  rent  is 
maintainable  where  there  is  a  holding,  for  a  yearly  tenancy,  under  a 
written  demise  or  contract :  Fur.  Land,  and  Ten^  pp.  1121,  1199, 
1142.  He  refers  (p.  1139)  to  Jack  d.  Warner  v.  Martin  (a),  as  a 
case  in  which  the  question  was  discussed,  but  upon  whioh  the  Court 
abstained  from  expressing  an  opinion.  In  another  passage  of  his 
book  (p.  1142),  he  lays  it  down,  as  a  distinct  proposition,  that,  "If 
"  a  person  seised  of  lands  for  lives  renewable  for  ever  demises  for 
"different  lives,  or  for  years,  and  all  the  cestui  que  pies  named  in 
"  the  chief  lease  die,  without  any  renewal  having  been  procured, 
"  though  the  legal  estate  in  the  original  lease  has  determined,  still 
"  the  lessor  may  maintain  ejectment  for  non-payment  of  rent,  whilst 
"  the  under-lease  is  unexpired."  That  is,  in  effect,  the  case  before 
us ;  and  I  think  the  proposition  which  I  have  read  furnishes,  when 
the  known  and  long  experience  of  the  author  is  considered,  strong 
evidence  that  the  maintenance  of  ejectment  for  non-payment  of  rent, 

(a)  2  Jebb  &  S.  424 ;  8.  C,  3  Ir.  Law  Rep.  79. 
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T.  T.  1859.  under  such  circumstances,  was  not  against  the  general  sense  of  the 

**- — , Profession  in  his  tune.     He  cites  Spark  $  case,  as  sustaining  the 

proposition ;  and  I  may  add  (without  discussing  how  far  that  case 
does  sanction  it),  that  some  colour  is  given  for  Mr.  Furlong's  view 
of  that  authority  by  the  case,  decided  since  he  wrote,  of  Doe  4 
Robinson  v  Bousfield  (a). 

It  is,  however,  perfectly  intelligible  why  such  an  ejectment,  even 
though  maintainable,  may  not  have  been  often  resorted  to  in  prac- 
tice. A  mesne  landlord,  in  the  circumstances  supposed,  will  be 
entitled  to  treat  the  tenant,  as  at  Law,  a  tenant  from  year  to  year, 
after  payment  of  rent  subsequently  to  the  expiration  of  the  legal 
estate  granted  by  the  head  lease ;  for  although  the  25  G.  2  gives  the 
right  to  eject  for  non-payment  of  rent,  when  the  lands  are  held 
under  an  equitable  written  article,  it  does  not  give  to  the  writing, 
for  any  other  purpose,  the  force  of  a  demise.  A  person  so  circum- 
stanced (that  is,  having  at  Law  a  reversion  for  whatever  estate,  or  a 
tenancy  from  year  to  year),  desiring  the  possession  of  the  lands  in 
preference  to  the  rent,  may,  by  proceeding  to  eject  upon  a  notice  to 
quit,  place  himself  in  a  position,  in  many  respects,  more  advantageous 
than  that  which  he  could  gain  by  proceeding  to  eject  for  non-pay- 
ment of  rent.  In  the  former  case,  he  puts  an  end  at  once  to  the 
tenancy  at  Law,  and  forces  the  tenant,  if  he  seeks  to  retain  the  land, 
to  institute  a  suit  in  Equity,  and  to  establish  a  title  there.  In  the 
latter  case,  he  cannot  effectually  evict  the  tenant's  interest  under  the 
sub-lease,  until  after  the  time  for  redemption  shall  have  expired ; 
and  in  that  interval  the  forfeiture  may  be  avoided,  by  proceeding  in 
a  Court  of  Equity  for  a- redemption,  and  lodging  the  rent  there,  sub- 
ject to  the  ascertainment  (if  disputed)  and  payment  of  the  rent  doe 
by  the  tenant,  on  the  one  hand,  and  to  the  ascertainment  and  allow- 
ance of  the  amount  of  what  the  landlord,  "  without  fraud  deceit  or 
wilful  neglect,  made  of  the  premises,"  after  the  execution  of  the 
habere,  on  the  other.  The  inconvenience  to  the  landlord  is  very 
obvious,  of  being  exposed  to  the  inquiry  which  the  statute  prescribes 
in  reference  to  his  possession,  pending  redemption.  The  mere  fact, 
therefore  (if  the  fact  be  so),  of  ejectment  for  non-payment  of  i*»t 

(a)  6  Q.  B.  492. 
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not  being  resorted  to  in  practice,  in  the  memory  of  some  of  those  T.  T.  1859. 

Exch  Cham. 
now  discussing  the  question,  does  not  seem  to  me  to  furnish  any 

such  argument  against  its  being  maintainable,  as  has  been  pressed 
upon  us  at  the  Bar.  It  appears  to  me  that  the  result  of  the  Eject- 
ment Code  is,  that  when  lands  are  held  under  an  instrument  in 
writing,  containing  an  actual  demise,  whether  with  or  without  a 
condition  of  re-entry,  or  under  a  mere  contract  in  writing,  giving 
the  tenant  the  right  to  hold,  on  payment  of  an  ascertained  rent, 
ejectment  for  non-payment  of  rent  can  be  maintained  so  long  as 
the  enjoyment  is  under  the  written  instrument,  although,  according 
to  the  true  state  of  the  title,  if  traced  to  the  fee,  the  tenant,  at 
Law,  has  only  a  tenancy  from  year  to  year.  I  agree  that  it  may  not 
be  proper  to  construe  the  Irish  Ejectment  Code  by  the  decisions 
upon  the  single  English  statute.  The  Irish  legislation  had  to 
deal  with  a  state  of  things,  and  with  a  condition  of  property,  differ- 
ing considerably  from  that  which  generally  prevails  in  England. 
It  had  to  deal  with  property  greatly  subdivided,  held  by  a  mul- 
titude of  mesne  tenants  and  undertenants,  often  under  instruments 
very  informally  framed.  We  must  presume  that  the  Legislature 
intended  to  provide  a  remedy,  adequate  and  adapted  to  the  state  of 
things  for  which  they  legislated ;  and  we  are  at  liberty  to  construe 
their  words  by  reference  to  the  subject-matter  of  their  legislation. 
The  8  G.  1,  c.  2,  shows  the  difficulty,  which  was  found  in  practice, 
of  proving  the  existence  of  the  reversion,  in  order  to  maintain 
ejectment ;  a  difficulty  which  rendered  it  necessary  for  the  Legis- 
lature to  interpose,  and  to  facilitate  the  proofs  by  which  the  plaintiff 
was  to  place  himself  in  privity  with  the  lease  on  which  the  eject- 
ment was  brought  Subsequently  it  was  found  necessary,  by  the 
5  G.  2,  c  4,  to  enable  the  landlord  to  maintain  ejectment,  where 
there  was  a  holding  under  a  writing  operating  as  a  demise,  but 
not  containing  a  clause  of  re-entry  for  non-payment  of  rent ;  and, 
by  the  25  G.  2,  c.  13,  the  remedy  was  extended  to  cases  where 
there  was  a  holding  under  a  contract  in  writing,  which  contained 
neither  actual  demise  nor  clause  of  re-entry.  It  has  been  said 
that  one-seventh  of  the  whole  landed  property  of  Ireland  was, 
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T.  T.  1859.  at  one  time,  held  under  leases  for  lives  renewable  for  ever(«); 
and,  considering  the  state  of  landed  property  with  which  the 
Legislature  had  thus  to  deal,  I  am  disposed  to  give  to  the  Eject- 
ment Code  such  a  construction  as  shall  make  it  effectual  in  to 
application  to  the  existing  state  of  property  in  land,  and  not 
to  interpose  those  technical  objections  in  its  application  which 
it  was  the  object  of  the  whole  code  to  remove ;  otherwise  those 
very  difficulties,  which  it  was  the  manifest  intention  of  the  Legis- 
lature to  remedy,  may  arise  in  every  instance  in  which  lands  in 
held  for  lives  renewable  for  ever,  and  in  which  a  sub-lease  ia 
made  for  a  term  of  years,  or  for  different  lives  from  those  named 
in  the  original  lease  from  the  owner  in  fee.  Wherever  a  law 
for  lives  renewable  for  ever  shall  have  created  a  sub-lease,  for 
a  term  which  shall  outlast  the  lives  for  which,  at  Law,  he  himself 
holds,  or  which  shall  outlast  any  enlarged  estate  which  he  my 
obtain  by  renewal,  during  the  existence  of  some  of  those  live 
(and,  therefore,  wherever  a  sub-interest  for  a  long  term  has  bees 
carved  out  of  such  an  estate  or  interest),  the  mesne  lessor,  or 
those  deriving  under  him,  must  be  exposed  to  the  difficulties  which 
the  present  plaintiff  has  encountered,  and  by  means  of  which  be 
will  be  defeated,  by  our  judgment  in  favour  of  the  defendant.  The 
present  decision,  if  founded  on  the  views  against  which  I  am  now 
endeavouring  to  reason,  will  affect  the  oldest,  even  more  thin 
the  latest,  estates  for  renewable  lives ;  because  if,  on  the  fall  of 
all  the  lives,  there  is  no  possibility  of  enlargement  (as  there  cannot 
be  after  the  first  set  of  cestui  que  vies  have  died,  whatever  be  the 
form  of  renewal,  or  of  nomination  of  new  lives,  prescribed  in  the 
head  lease),  then,  no  matter  how  large  in  quantity  the  sub-inter^ 
may  be,  ejectment  for  non-payment  of  rent  will  be  impossible.  1 
cannot  give  the  Ejectment  Code  such  a  construction  as  will  render  it 
impossible  to  maintain  ejectment  for  non-payment  of  rent,  as  to 
the  sub-interests  carved  out  of  an  estate  held  by  a  tenure  by  which 
so  large  a  portion  of  the  land  of  this  country  has  been  enjoyed,  if  1 
can  give  to  it  a  reasonable  construction,  by  which  that  result  ahall 

(a)  (See  Jeckton  ▼.  Sounders  (1  Sch.  6  Lef.  447) ;  Boyle  v  Letayht  (1  B* 
P.  C.  402). 
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be  avoided.    Then  is  no  controversy  as  to  what  is  the  legal  effect  T.  T.  1859. 
of  the  lease  of  1782.    It  was  a  demise  for  950  years,  carved  out 


1  of  the  lessor's  estate  or  interest ;  and  that  estate  or  interest  was  a 
1  term  of  993  years,  carved  out  of  an  estate  or  interest  for  lives 
1  renewable  for  ever,  created  by  a  lease  with  covenant  for  perpetual 
c         renewal.    The  lease  of  1782,  in  express  terms,  purported  to  demise 

*  the  lands  for  950  years,  with  a  covenant  by  the  lessor  for  quiet 
'  enjoyment.  It  is  perfectly  plain  that  a  contract  was  created  by 
:i         the  lease  of  1782,  which  included  an  obligation  in  the  lessor  to 

*  permit  the  lessee  to  enjoy  the  land  for  that  term  of  950  years. 

*  The  ability  to  make  that  contract  effectual,  by  securing  a  legal 
*•  continuance  of  the  term,  may  cease,  if  the  lessor's  interest  in  the 
-£  lands  ceases  to  be  large  enough  to  enable  him  to  give  that  full  effect 
i  to  his  contract;  but  the  contract  still  remains.  It  is  as  binding 
>  and  as  capable  of  being  enforced  in  a  Court  of  Equity,  to  the 
:ij  full  extent  of  the  legal  or  equitable  dominion  of  the  lessor,  as 
E  t         if  it  were  a  minute  or  contract  executory  in  its  form.     Such  being 

the  contract,  what  are  the  acts  of  the  parties  ?  The  lessor  takes 
the  rent  ascertained  by  the  contract ;  the  tenant  pays  that  rent, 
and  holds  the  lands ;  and  all  this  occurs  not  after,  but  during, 
^  the  term  of  years  for  which  it  was  contracted  that  the  rent  should 
be  paid,  and  the  lands  should  be  enjoyed.  In  this  state  of  facts 
then,,  wholly  irrespective  of  the  doctrine  laid  down  in  Thonuu  v. 
Packer— wholly  irrespective  of  any  incident  arising  out  of  the 
creation  of  a  yearly  tenancy,  by  holding  over  and  paying  rent- 
but  treating  the  plaintiff's  case  as  depending  on  the  terms  of  the 
contract— I  find  it  impossible  to  say  that  this  was  not  an  enjoyment 
of  the  lands,  under  a  contract  contained  in  the  lease  of  1782,  within 
the  meaning  of  the  25  <?.  2,  c.  13.  How  are  we  to  treat  contracts 
of  this  kind,  where,  at  Law,  the  whole  interest  does  not  pass,  which 
the  lessor  professes  to  create?  If  the  lessor  had  only  a  yearly 
tenancy,  and  granted  a  lease  of  999  years,  there  is  authority  for 
holding  that  he  would  have  created  a  good  term  for  that  period, 
if  his  own  tenancy  so  long  continued  (a).  Suppose  a  person,  holding 

(«)  Sea  Mackayr.  If adfcrtf A  (?  Chitiy  Bsp.  461 ;  3  T.  R.  14;  4 Dong.  213; 
3  Wentworth  Plead.  461). 
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T.  T.  1859*  under  an  executory  contract  for  a  term  of  999  yean,  leases  for  lira 
renewable  for  ever ;  and,  suppose  sub-leases  are  again  created  oat  of 
this  interest,  cannot  ejectment  for  non-payment  of  rent   be  main- 
tained by  each  of  these  lessors  ?    In  Shenton  v.  CorfcUfy  (a),  Sir 
W.  M'Mahon  expressed  a  strong  opinion  in  the  affirmative,  though, 
of  coarse,  he  pronounced  no  decision  upon  the  point.      His  words 
are: — "When  the  titles  of  the  landlord  and    tenant     are    both 
"equitable,  consisting  of  articles,  I  presume  the  landlord   msj 
"recover  under  this  statute  (25  Q*  2,  c  13);  yet  there  can  be  no 
"  reversion  at  Law,  both  these  estates  being  but  a  tenancy  from  yetr 
"to  year;  but  be  this  as  it  may,  if  there  had  been   a   renewal, 
"  the  landlord  could  have  tried  this,  or  some  other  remedy,  if  his 
"rent  had  been  withheld."    I  refer  to  the  intimation  of  the  opinion 
of  the  Master  of  the  Bolls  in  that  case,  because  it  was  decided  many 
years  before  Mr.  Furlong  wrote ;  and,  according  to  that   opinion, 
ejectment  for  non-payment  of  rent  may  be  maintained  by  a  mesne 
lessor,  where  his  tenancy  has  become,  at  Law,  only  a  tenancy  from 
year  to  year ;  the  enjoyment  of  the  sub-tenant  being  governed  by 
an  instrument  purporting  to  grant  a  term  under  which  the  lands 
were  intended  to  be  held.    It  would  be  a  rather  startling  conse- 
quence that,  if  a  person  himself  holding  only  from  year  to  year 
enters  into  a  contract  for  a  lease  for  900  years,  he  shall  be  entitled 
to  eject  his  tenant  for  non-payment  of  rent ;  but  that,  if  he  enters 
into  such  a  contract,  himself  holding  for  lives  renewable  fox  ever, 
though  his  own  equitable  interest  under  the  covenant  for  renewal 
has  never  been  disturbed,  and  although  new  lives  have  been  nomi- 
nated and  agreed  on,  and  the  old  rent  has  been  constantly  paid, 
without  the  execution  of  a  formal  instrument  of  renewal,  he  cannot, 
after  the  lives  in  his  head  lease  have  dropped,  maintain  such  an 
ejectment.    I  find,  in  the  present  case,  according  to  the  express 
words  of  the  25  Q.  2,  c.  13,  a  contract  in  writing,  under  which  the 
lands  are  enjoyed,  and  by  which  the  rent  is  ascertained ;  and  I 
confess  I  require  some  stronger  reason  than  any  which  I  have  yet 
heard,  to  bring  me  to  the  conclusion  that  the  remedy  by  ejectment 

(a)  1  Hog.  408,  480. 
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for  non-payment  of  rent  does  not  apply  to  such  a  ease,  coming,  as  I  T.  T.  1859* 
conceive  it  does,  within  the  very  terms  of  the  Aet  of  Parliament. 

There  has  been  a  great  deal  of  discussion  upon  a  decision  which 
perhaps  is  not  exactly  in  point,  as  regards  the  case  now  before  us ; 
I  allude  to  Thomas  v.  Packer.  The  decision  there  seems  to  me  to 
be  a  perfectly  sound  one.  It  only  followed  np  a  long  series  of  deci- 
sions in  England,  including  Doe  d.  Thompson  v.  Amey  (a) ;  Doell. 
Bromfield  v.  Smith  (b) ;  Doe  d.  Oldershaw  v.  Breach  (e)  ;  Doe  d. 
Till  v.  Stratum  (d).  It  appears  to  me  that  if  the  question  were 
now  to  be  considered,  for  the  first  time,  in  the  Court  of  Error,  there 
would  be  found  much  reason  for  contending  that  the  words  "  lessor" 
and  " lease"  in  the  1 1  Anne,  c.  1  \f  are  not  confined  to  cases  where 
the  relation  of  lessor  and  lessee  is  created  by  an  instrument  in  writ- 
ing* In  the  Statute  of  Frauds (*),  the  word  "lease"  in  section  1, 
is  used  to  import  a  parol  lease ;  "  all  leases,  &c.,  made  or  created  by 
"livery  and  seisin,  or  by  parol,  Ac.,  shall  have  the  force  and  effect 
"of  leases  or  estates  at  will  only"  And  the  2nd  section  excepts, 
from  the  operation  of  the  1st  section,  "  all  leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof,"  <fec.  If  a  parol  lease 
for  the  term  of  three  years  be  good,  there  can  be  no  reason  why  it 
should  not  be  good  with  all  the  incidents  which  by  law  can  be 
annexed  to  a  demise  for  such  a  term,  and,  among  them,  that  of  a 
condition  for  re-entry  for  non-payment  of  rent.  It  is,  however, 
wholly  unnecessary,  in  my  view  of  the  present  ease,  to  consider  that 
topic ;  because  I  am  of  opinion,  upon  the  best  consideration  which 
I  have  been  able  to  give  to  the  case  now  before  us,  that  the  lands  in 
question  have  been  enjoyed  under  an  instrument  in  writing,  which 
was,  during  the  continuance  of  the  Hves  in  the  head  lease,  a  demise 
for  a  term  of  960  years,  dependent  upon  the  lives,  and  which,  after 
the  determination  of  those  lives,  amounted  to  a  continuing  contract 
in  writing,  under  which  contract  the  lands  have  continued  to  be 
enjoyed,  and  which  contract  is  still  subsisting. 

There  is  one  topic  remaining,  as  to  O'Callaghan'a  peculiar  position. 

(a)  12  Act  &  El.  476.  (6)  6  East,  530. 

(t)  6  Esp.,  N.  P.  C,  106.  (J)  4  Bing.  446. 
(«)  Section  1. 

VOL*  10.  6  L 
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T.  T.  1859*  I  did,  at  one  time,  consider  that  there  was  a  great    difficulty 
EmcH,  Cham, 

in  deciding  that  O'Cailaghan  was  a  person  holding  as  tenant  to  the 

plaintiffs  ;  but  I  think  he  must  be  considered  either  as  a  trespasser, 

or  as  being  in  privity  with  the  person  who  held  as  tenant  under  the 

plaintiffs  when  O'Cailaghan  obtained  possession.     The  form  of  the 

issue,  however,  precludes  any  question  upon  that  point.     I  agree 

with  my  Brother  Christian,  that  the  form  of  pleading  does  oot 

affect  the  principles  of  law ;  there  must  be  such  a  holding  as  is 

required  by  the  Ejectment  Statutes.    But  the  form  of  the  issue 

shows  that,  if  the  lands  are  held  by  any  person  as  tenant  to  the 

plaintiffs,  the  plaintiffs  would  be  entitled  to  recover ;  and,  if  I  am 

right  in  my  view  of  the  Ejectment  Statutes,  a  tenancy  does  exist, 

still  undetermined  within  those  statutes,  under  the  instrument  of 

1782.    On  all  the  other  points,  I  concur  with  the  other  Members  of 

the  Court;  but,  holding  the  opinion  which  I  have  expressed,  in 

reference  to  the  applicability  of  the  Ejectment  Code  to  the  present 

case,  I  think  the  judgment  of  the  Court  below  ought  to  be  reversed; 

that  there  ought  not  to  be  a  venire  de  novo,  but  that  judgment  should 

be  given  for  the  plaintiff  in  error,  who  was  defendant  below,  and  who 

obtained  the  verdict. 


MONAHAN,  C.  J. 

I  concur  in  the  opinion  expressed  by  the  majority  of  the  Court 
The  plaintiffs  have  altogether  failed  to  satisfy  my  mind,  at  least,  that 
this  ejectment  for  non-payment  of  rent  can  be  maintained.  It  is 
unnecessary  for  me  to  state  at  any  length  the  grounds  upon  which 
I  have  come  to  that  conclusion ;  the  more  especially,  as  I  unfeignedlj 
say  that  not  a  single  argument  occurred  to  my  mind  which  has  not 
been  already  put  forward  more  clearly  than  I  could  express  them 
by  my  Brothers  Fitzgerald,  Christian  and  Greene,  who  have 
gone  at  length  and  in  detail  into  their  reasons.  I  am  quite  satisfied 
that  there  is  no  foundation  for  the  fanciful  application  of  the 
doctrine  of  enlargement  to  this  case.  If  that  doctrine  does  apply 
to  it,  cadit  qtusstio  ;  because  the  result  is,  that  the  lease  of  1782 
is  still  a  valid  and  subsisting  lease  for  950  years.  But  I  confess  it 
does  occur  to  me  that,  to  argue  that  because  Nash,  in  1769,  being 
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possessed  of  a  lease  for  certain  lives  then  in  existence,  and  such  T.  T.  1859. 

E*ch.  Cham. 
other  lives  as  should  be  added  thereto,  pursuant  to  a  covenant 

therein  for  perpetual  renewal,  carved  a  term  out  of  that  lease; 
nevertheless,  although  the  lease  for  lives  is  at  an  end  by  death  of 
the  lessees,  and  the  lessor's  interest  has  been  surrendered,  jet  that 
the  terms  carved  out  of  it  are  subsisting,  appears  altogether  incon- 
sistent with  the  doctrine  of  enlargement.  The  effect  of  the  surrender 
was  not  to  enlarge,  but  to  merge  the  lease  in  the  reversion ;  of 
course  without  prejudice  to  any  subsisting  legal  estates.  I  therefore 
agree  with  the  other  Members  of  the  Court  that  there  is  no 
foundation  for  the  application  of  the  doctrine  of  enlargement  to  this 
case.  This  being  the  opinion  of  the  majority  of  the  Court,  on  the 
doctrine  of  enlargement,  it  is  not  necessary  to  decide  whether  the 
renewal  of  1794  operated  as  a  continuance  of  the  then  subsisting 
under-leases.  Though  this  is  so,  I  do  not  wish  it  to  be  understood 
that  I  personally  entertain  any  doubt  as  to  the  construction  of  the 
5  (?.  2,  c.  4,  s.  4  (It.) — [His  Lordship  here  read  the  section.] — It 
appears  to  me  clear  that  this  section  applies  only  to  surrenders  of 
existing,  and  not  of  expired,  leases.  This  is,  however,  only  my 
individual  opinion. 

There  being  then  in  the  case  before  us  no  demise  existing,  except 
a  parol  tenancy  from  year  to  year,  the  question  is  not,  whether  there 
may  not  be  a  yearly  tenancy  on  which  ejectment  for  non-payment 
of  rent  can  be  maintained ;  but  whether  the  yearly  tenancy  in  this 
case  is  such  that  an  ejectment  for  non-payment  of  rent  can  be 
maintained  upon  it?  If  this  were  the  case  of  an  express  tenancy 
from  year  to  year,  created  by  a  lease  or  demise  in  writing,  with  the 
ordinary  clauses  and  covenants  between  landlord  and  tenant,  I  do 
not  mean'  to  express  any  opinion  as  to  whether,  in  such  a  case,  an 
ejectment  for  non-payment  of  rent  under  the  statutes  could  or  could 
not  be  maintained.  That  is  the  question  on  which  the  Judges,  in 
the  cases  which  have  been  referred  to,  have  declined  to  express  an 
opinion ;  but  I  deny  altogether  that  ejectment  for  non-payment  of 
rent  can  be  maintained  on  any  holding  created  merely  by  parol 
My  impression  as  to  the  case  of  Thomcu  v.  Packer  is,  that  it  did 
not  enter  into  the  imagination  of  Counsel  there  that  they  were 
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T.  T.  1859.  arguing  a  case  on  an  ejectment  for  non-payment  of  rent,  under 

.fires.  CkaaL 
*— _v '     the  English  Common  Law  Procedure  Act ;  *  it  would  rather  appear 

to  me  to  he  an  ejectment  at  Common  Law  for  forfeiture,  where  tte 
waukw.  rent  was  behind-hand  beyond  the  time  stipulated  for  its  payment, 
and  the  landlord  had  a  right  under  the  lease,  on  that  account,  to 
re-enter.  But  even  assuming  that  that  case  was  under  the  English 
Common  Law  Procedure  Act,  which  is  nearly  similar  to  the 
I'l  Anne,  c.  11  (Tr.J,  yet  I  am  not  here  to  construe  that  Act 
standing  alone,  but  to  construe  it  in  connection  with  several  other 
Acts,  all  together  constituting  a  code ;  and,  in  the  8  6.  1,  e.  2,  s.  1 
(Ir.)%  I  find  a  provision  that  the  landlord  is  to  make  "doe  proof  of 
the  perfection  of  the  counterpart  of  the  leas*."  If,  therefore,  as  I 
clearly  hold,  there  must  (prior  to  the  25  6.  2,  c.  13)  have  been  a 
written  instrument  containing  a  legal  demise,  the  question  is,  is  the 
lease  of  1782  such  a  document  as  that  the  present  ejectment  can  be 
maintained  upon  it?  The  demise  made  by  that  lease  depended  on 
the  continuance  of  the  estate  of  the  lessor;  that  estate  depended  on 
the  subsistence  of  the  lease  of  1769,  which,  in  my  opinion,  ceased 
before  1794,  and  immediately  thereupon  the  holding  ceased  to  be 
under;  the  lease  of  1782 ;  until  rent  was  paid  and  accepted,  no  new 
tenancy  was  created,  and  the  tenant  might  have  been  ejected 
without  any  notice  to  quit  ;  but  the  moment  a  yearly  rent  was  paid, 
it  is  to  be  thence  inferred  that  the  parties  have  entered  into  a  parol 
contract  to  hold  from  year  to  year,  on  the  terms  on  which  ther 
formerly  held,  so  far  as  those  terms  are  applicable  to  a  tenancy  of 
that  description.  I  cannot  distinguish  the  case  from  the  ordinary 
I  one  where  a  tenant  for  life  of  lands  makes  a  lease  for  200  yean, 

l  and  dies,  the  lessee's  interest  thereupon  determines,  but  the  remain- 

derman continues  to  receive  the  rent;  by  so  doing,  however,  he  onlf 
creates  a  parol  yearly  tenancy,  because  the  lessee's  former  estate 
has  altogether  determined.  The  proof  of  triennial  possession,  under 
the  8  O.  1,  c  2,  is  merely  substitutional  for  a  more  complete 
deduction  of  title;  but  the  defendant  is  not  thereby  precluded  from 
showing  that  his  lessor's  title  has  determined  since  the  making  of 
the  lease.     I  do  not  apprehend  that  the  difficulties  which  have  bees 

•  15  &  16  Fir.,  c  76,  s.  210. 


I. 


•i 


I 


V  1  w 


COMMON  LAW  REPORTS.  '  45 

suggested  will  follow  from  oar  present  decision.    I  do  not  think  T.  T.  1859* 

Exch  Chan  i 
that  the  landlord  is  remediless,  because  he  cannot  maintain  eject-     < — I, ' 

POOT 

ment  for  non-payment  of  rent  on  a  parol  yearly  tenancy.    By  notice  ^ 

to  quit,  the  landlord  may  determine  the  tenancy  and  recover  the     wabsxh. 
land,  if  he  thinks  fit. 

The  only  remaining  question  is,  whether  the  lease  of  1782  is 

an  article,  minute  or  contract  in  writing,   within  the  25   G.  2, 

c.  18  (It.).    Now  it  is  only  necessary  to  read  the  recital  in  the  2nd 

section  of  that  statute  to  see  what  is  the  nature  of  the  "article, 

minute  or  contract  in  writing "  which  is  contemplated  by  it.     It 

recites  that,    "  Whereas   several   lands,    Ac.,   are  •  enjoyed  under 

"  articles,  minutes  or  contracts  in  writing,  whereby  the  rent  payable 

"for  the  same  is  ascertained,  but  the  said  articles,  <fcc.,  do  not 

"  contain  an  actual  demise ;"  and  it  then  proceeds  to  enact  a  remedy, 

and  to  enable  ejectment  for  non-payment  of  rent  to  be  maintained, 

as  if  the  writing  had  contained  an  actual  demise,  and  as  if  a  clause 

of  re-entry  had  been  expressly  specified  therein.    This  statute  was 

intended  to  apply  to  accepted  proposals  and  agreements  for  leases, 

but  it  was  not  intended  to  prevent  a  tenant  from  showing  that  the 

lease  under  which  he  formerly  held  had  determined.    In  Shenton  v. 

Corbalfy(a)9  Sir  W.  M'Mahon,  the  Master  of  the  Bolls,  was  of 

opinion  that  a  covenant  for  perpetual  renewal  was  not  an  "article, 

minute,  or  oontract  in  writing,"  within  this  statute.    In  my  opinion, 

the  judgment  of  the  Court  of  Queen's  Bench  should  be  affirmed,  and 

a  venire  dc  novo  awarded. 

(a)  1  Hog.  408. 

Notb.— See  Piggott  y.  Stratton  (29  Law  Jour.,  Ch.,  I). 
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MOORE 
v. 
THE  GREAT  SCJtJTHERN  &  WESTERN  RAILWAY  CO. 

(In  the  Queen's  Bench  and  Exchequer  Chamber.) 


T.  T.  1858. 
M.  T.  1858. 
Queen's  Bench. 

'—    -*  —  ■■■* 

June  15. 

Nov.  18,  24. 

ExcJL  Cham. 
E.  T.  1859. 
T.  T.  1859. 
May  4,  7,  28. 

The  plaintiff    Action  for  injuries  to  the  plaintiff's  house  and  premises  by  the 
2«Paiid  T"  defendants,  in  the  execution  of  the  works  of  their  Railway. 
lan^onalUel        Fir8t  count— That  tne  defendants,  on  the,  &c^  cut  through, gunk 
with  and  abut-  ^^  U8e^  a  certain  public  road,  leading  from,  &c.,  to,  &c,  opposite 

lie  high  road,  to  the  messuage  of  the  plaintiff  hereinafter  mentioned ;  and  thereby 
from  which  a  6  r  ; 

short  way  or  rendered  the  said  public  road  impassable  for,  dangerous  and  extn- 

the  plaintiff's  ordinarly  inconvenient  to,    passengers  and  carriages,   and  to  the 

land    afforded 

access  to   his  plaintiff,  being  one  of  the  persons  entitled  to  the  use  thereof,  is 

lUUway  Com-  *°e  manner  herein  mentioned ;  and  that  the   defendants  did  not 

execration  of*  ^fore  *ne  commencement  of  such   operations,   cause  a  sufficient 

^dr^RaUway    roa<*  to  **  ma^e  in8teftd  of  the  road  so  interfered  with  ;  and  did  not 

lowered  the      maintain  any  such   substituted  road  in  a  state  as  convenient  for 
public    high 

road seyenfeet,  passengers  and  carriages  as  the  road  so  interfered  with;  and  the 
leaving   the 

plaintiff's  land  plain  tiff  saith  that  he  was,  at  the  time  of  the  committing  of  the  said 
and  cottage  on 

the  edge  of  a  grievances  by  the  defendants,  and  thence  hitherto  hath  been,  tod 
precipice  of 
that   height, 

and  thereby  obliging  the  plaintiff  to  make  use  of  a  step-ladder  in  order  to  obtain 
access  from  the  public  high  road  to  the  way  or  passage  leading  over  his  land  to 
his  cottage.  An  action  haying  been  brought  by  the  plaintiff  against  the  Bail- 
way  Company,  under  the  Railways  Clauses  Consolidation  Act  1845  (8  &  9  Vic., 
c  20),  ss.  53,  55— 

Held,  by  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Queen's 
I  nch),  that  the  action  was  not  maintainable,  the  injury  complained  of  by  the 
lointiff  being  an  injury  of  a  permanent  nature  to  his  land ;  and,  therefore,  the 
ubiect  of  compensation  by  the  arbitrator,  pursuant  to  the  Railway  Clauses  Con- 
olidation  Act  1845,  s.  6,  and  the  14  &  15  Vic.,  c  70.— [Pioot,  C.  B.,  ditsen- 
ticnte]. 

A  plaint  contained  three  counts  for  special  damage,  alleged  to  have  accrued  to 
the  plaintiff,  by  reason  of  a  breach  of  duty  on  the  part  of  the  defendants,  and  also 
three  counts  in  trespass  quare  clou*.  Jrey.  Issues  were  knit  upon  all  the  counts. 
The  trial  proceeded,  mainly,  if  not  entirely,  on  the  counts  for  special  damage.  The 
jury  found  generally  for  the  plaintiff,  with  £50  damages.  There  was  some  evi- 
dence to  sustain  the  counts  in  trespass.  The  Court  of  Exchequer  Chamber 
bedded  that  the  action  was  not  maintainable  on  the  counts  for  special  damage ; 
and,  although  satisfied  that  the  damages  were  given  principally,  if  not  entirely, 
i  a  respect  of  those  counts,  yet,  not  being  able  to  apportion  the  damages,  awarded 
a  new  trial. 
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still  is,  lawfully  possessed  of  a  certain  messuage  and  premises,  with  M.  T.  1858. 

,  «    .                                      *  m.                   Queen9*  Bench 
the  appurtenances,  situate  and  being  in  the  county  of  Tipperary,     < — -*, < 

adjoining  the  said  public  road ;  and  by  reason  thereof  the  plaintiff, 
during  all  the  time  aforesaid,  ought  to  have  had,  and  still  ought  to  gt.  s.  &  w. 
have,  a  certain  right  of  way  over  the  public  road  so  interfered  with ; 
that  is  to  say,  a  way  over,  from  and  out  of  the  said  public  road  into 
the  said  messuage  and  premises  of  the  plaintiff,  with  the  appurtenances, 
and  from  and  out  of  the  said  messuage  and  premises  of  the  plaintiff 
with  the  appurtenances,  unto  and  over  the  said  public  road,  for  the 
plaintiff,  his  family  and  servants,  on  foot,  and  with  carts  and  horses, 
to  go,  return,  pass  and  re-pass  at  ail  times ;  and  the  plaintiff  saith 
that  he  hath  suffered  special  damage,  by  reason  that  the  defendants 
have  made  said  way  broken  and  impassable,  by  digging  across  same, 
and  by  sinking  same  and  said  public  road,  to  wit  ten  feet,  and  have 
not  caused  another  sufficient  road  to  be  made  before  they  interfered 
with  the  said  public  road  by  so  sinking  it  opposite  to  the  said 
messuage  of  the  plaintiff,  and  have  not  yet  caused  any  sufficient 
road  to  be  made ;  whereby  the  said  way  from  the  plaintiff's  messuage 
and  premises,  with  the  appurtenances,  into  and  over  the  said  public 
road,  has  been  made  dangerous  and  extraordinarily  inconvenient  to  the 
plaintiff,  his  family,  and  servants,  and  the  plaintiff  has  been  unable 
to  bring  turf  to  his  house,  or  manure  to  his  farm-yard,  and  the 
plaintiff  has  been  deprived  of  his  previous  mode  of  access  to  the  said 
messuage  and  premises :  and  the  plaintiff  avers  that  he  hath  sus- 
tained such  special  damage  by  the  interruption  of  said  way,  and  by 
the  premises,  to  the  amount  of  £100. 

Second  count. — That  the  defendants,  on  the,  &c.,  in  exercise  of  the 
powers  granted  by  the  Railways  Glauses  Consolidation  Act  1845, 
and  other  the  statutes  in  that  case  made  and  provided,  cut  through, 
sunk  and  used  a  certain  public  road  leading  from,  <fcc,  to,  Ac,, 
opposite  to  the  house  and  messuage  of  the  plaintiff  herein  mentioned, 
and  thereby  rendered  the  said  public  road  extraordinarily  incon- 
venient to  passengers  and  carriages,  and  to  the  plaintiff,  being  one  of 
the  persons  entitled  to  the  use  thereof;  and  the  defendants  did  not, 
before  the  commencement  of  any  such  .operations,  cause  a  sufficient 
road* to  be  made  instead  of  the  road  so  interfered  with;. and  the 
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M.  T.  1858.  plaintiff,  at  the  time  of  the  committing  of  the  aaid  grievances  by  the 
defendants,   and  thence  hitherto,  hath  been  and  still    is  lawfully 
possessed  of  a  certain  house,  messuage  and  premises,  in  the  county 
of  Tipperary,  adjoining  said  road ;  and  by  reason  thereof  the  plain- 
tiff, daring  the  the  time  aforesaid,  ought  to  have  had,  and  still  of 
right  ought  to  have,  a  certain  right  of  way  into  and  over  the  aaid 
public  road  so  interfered  with ;  that  is  to  say,  a  way  over,  from  and 
out  of  the  said  public  road  into  the  said  messuage  and  premises  of 
the  plaintiff,  with  the  appurtenances,  and  from  and  out  of  the  said 
house,  messuage  and  premises  of  the  plaintiff,  with  the  appurte- 
nances, into  and  over  the  said  public  road,  for  the  plaintiff,  his  family 
and  servants,  on  foot  and  with  carts  and  horses,  to  go,  return,  past 
and  re-pass  at  ail  times ;  and  the  defendants,  by  sinking  the  said 
public  road,  to  wit,  of  the  depth  of  fourteen  feet,  have  destroyed  said 
way  of  the  plaintiff,  and  the  said  way  remains  broken  and  impassably 
and  the  plaintiff  hath  suffered  special  damage,  by  reason  that  the 
defendants  have  left  said  way  broken  and  impassable,  and  did  not 
cause  another  sufficient  road  to  be  made  before  they  interfered  with 
the  said  public  road,  by  so  sinking  it  opposite  the  said  messuage  of 
the  plaintiff,  whereby  the  said  way  from  the  plaintiff's  messuage  and 
premises,  with  the  appurtenances,  into  and  over  the  said  public  road, 
hath  been  made  dangerous  and  extraordinarily  inconvenient  to  the 
plaintiff,  his  family,  and  servants;  and  the   plaintiff  thereby  has 
had  been  deprived  of  his  previous  mode  access  to  the  said  messuage 
and  premises,  and  has  been  obliged  to  procure   a  step-ladder  in 
order  to  obtain  access  to  his  house,   and  has  been  unable  to  bring 
the  manure   of  his  farm  to  his  dunghill  and  farm-yard,  and  has 
been  unable,  except  at  great  expense,  to  bring  turf  for  fuel  to  his 
house   aforesaid:    and    the  plaintiff  avers  that  he    has  suffered 
such  special  damage  by  reason  of  the  premises,  to  the  amount 
of  £200. 

The  third  count  stated  that  the  plaintiff  was  possessed  of  a  house, 
messuage  and  premises,  &c.,  and  by  reason  thereof  was  entitled  to 
a  right  of  way  over  a  public  road,  &c. ;  and  that  the  defendants 
had  sunk  such  public  road,  and  had  broken  and  interrupted  said 
way,  by  sinking  and  digging,  and  had  rendered  it  broken  and 
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impassable,  and  bad  not  caused  any  sufficient  road  to  be  made  M.  T.  1858. 

Qtiftn'iBtnrh. 
thereby  the  plaintiff  could  obtain  access  to  his  premises  as  afore- — - 

said:  it  also  averred  the  same  special  damage  as  in  the  second 

count.  gt.  8.  &  w. 

The  fourth,  fifth  and  sixth  counts  were  in  trespass  quare  clausum 
/regit 

The  first  and  second  defences  to  the  first  count  of  the  plaint  tra* 
versed  the  rendering  the  public  road  impassable  and  extraordinarily 
inconvenient  to  passengers  and  carriages,  and  to  the  plaintiff;  and  also 
traversed  the  special  damage.  Third  defence  to  the  first  count ;  that 
the  way  from  and  out  of  the  said  public  road  into  the  said  messuage 
and  premises  of  the  plaintiff,  in  said  count  mentioned,  was  not  a  car- 
riage-road, horse-road,  tram-road  or  railway,  either  public  or  pri- 
vate, but  a  piece  of  ground  which  abutted  upon  the  said  public 
road,  and  nearly  on  a  level  therewith,  over  which  the  plaintiff  had 
access  to  his  house ;  and  that  defendants,  in  the  due  exercise  of  the 
powers  given  to  them  by  the  statutes  in  that  case  provided,  lowered 
the  said  public  road  upon  which  the  said  ground  so  abutted;  and 
that  if  the  house  and  premises  of  the  plaintiff  have  been  injuriously 
affected  thereby,  the  plaintiff  ought  to  have  pursued  the  remedy  in 
that  behalf  by  the  said  Acts  of  Parliament  provided,  and  had  not 
any  right  to  resort  to  or  sustain  an  action  at  Law  for  said  alleged 
injury.  First  defence  to  the  second  count  of  the  plaint  traversed 
the  rendering  the  said  public  road,  therein  mentioned,  extraordi- 
narily inconvenient  to  passengers  or  carriages  and  to  the  plaintiff. 
The  second  defence  to  the  second  count  stated  that  the  defendants 
sank  the  said  public  road  in  the  due  exercise  of  the  powers  given  to 
them  in  that  behalf  by  the  statutes  in  that  case  provided;  and  that 
if  said  way  of  the  plaintiff,  in  said  second  count  mentioned,  was 
thereby  injuriously  affected,  he  ought  to  have  pursued  the  remedy 
in  that  behalf  by  the  said  Acts  of  Parliament  provided,  and  had  not 
any  right  to  resort  to  or  sustain  an  action  at  Law  for  said  alleged 
injury.  By  a  third  defence  to  the  second  count,  the  defendants 
traversed  the  special  damages  alleged.  The  first  defence  to  the 
third  count  of  the  plaint  was  in  similar  terms  to  the  second  defence 

to  the  second  couqt. 

vol.  10.  7  i- 
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M.  T.  1858. 
Qutm'sBmch. 


By  a  seoond  defence  to  the  third  count,  the  defendants  traversed 
the  special  damage. 

Third  defence  to  third  count ;  that  the  defendants  did  cause  & 


MOORE 

v. 
ot.  8.  &  w.  sufficient  road  to  be  made,  whereby  the  plaintiff  could  obtain  acoes 

to  his  premises,  that  is  to  say,  steps  from  the  said  public  road  so 
sunk,  as  in  said  paragraph  mentioned,  being  as  convenient  a  mode  of 
access  as  the  defendants  could  make,  consistently  with  the  execution 
of  their  undertaking,  and  due  exercise  of  their  powers,  according 
to  the  statutes  in  that  case  provided ;  and  the  defendants  deny  that 
the  plaintiff  has  been  obliged  to  provide  a  step-ladder,  in  order  to 
obtain  access  to  his  house,  as  in  said  count  alleged.  The  fourth,  fifth 
and  sixth  defences  traversed  the  breaking  and  entering  of  the  plaintiff's 
lands ;  and,  by  a  further  defence  to  the  fourth,  fifth  and  sixth 
counts,  the  defendants  justified  the  several  trespasses  therein  men- 
tioned, under  the  powers  given  to  them  by  the  several  statutes  in 
that  case  provided,  and  alleged  that  if  the  plaintiff  sustained  any 
injury,  or  if  his  property  was  injuriously  affected  thereby,  he  ought 
to  have  pursued  the  remedy  in  that  behalf  by  said  Acts  of  Par- 
liament provided,  and  had  not  any  right  to  resort  to  or  sustain  an 
action  at  Law  for  said  alleged  injury.  The  plaintiff  demurred  to  the 
second  defence  to  the  second  count,  on  the  grounds  that  the  plaintiff 
was  not  bound  by  the  Acts  of  Parliament,  in  said  second  defence 
mentioned,  to  pursue  any  other  remedy  than  by  action  at  Law ;  and 
that  the  defendants  should  have  shown,  in  and  by  said  defence, 
what  remedy,  in  fact,  the  plaintiff  ought  to  have  pursued  under 
said  statute ;  and  that  the  causes  of  action  in  said  second  count 
stated  were  good  in  law,  and  were  not  avoided  by  anything  stated  in 
said  second  defence. 

The  demurrer  was  argued,  on  the  15th  of  June  185Q,  before 
Perrin  and  O'Brien,  J  J.,  by  D.  C.  Heron  and  R.  Armstrong  for  the 
plaintiff,  and  by  G.  Fiizgibbon  and  C.  J.  Coffey  for  the  defendants, 
when  their  Lordships  reserved  their  judgments.4  The  plaintiff 
took  issue  in  fact  on  the  remaining  defences,  and  the  case  was  tried 
before  the  Lord  Chief  Justice  of  the  Queen's  Bench  and  a  special 

#  Post,  p.  57. 
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iurvat  Dublin,  at  the  Sitting*  after  Trinity  Tern  1858 ;  when  it  was  M.  T.  1858. 
proved  that  the  high  road  had  been  lowered,  to  a  depth  of  seven  feet,      > „ 

MOORE 

opposite  to  the  plaintiff's  house  and  lands,  to  which  the  plaintiff  could  v 

only  obtain  access  from  the  road  by  means  of  a  step-ladder.    Evi-  <*t.  *•  &  w. 

J  ,  EAILWAT. 

denoe  was  also  given,  on  the  part  of  the  plaintiff,  to  prove  the 
averments  in  the  summons  and  plaint,  and  that  the  plaintiff  had 
sustained  the  special  damage  therein  complained  of.  The  jury 
found  a  verdict  for  the  plaintiff,  with  £50  damages ;  and  the  learned 
Lord  Cms*  Justice  reserved  liberty  to  the  defendants  to  have 
a  nonsuit  entered  for  them,  in  case  the  Court  above  should  be  of 
opinion  that  the  action  was  not  maintainable. 


G.  Fitzgibbon,  on  the  5th  of  November,  having  obtained  a  con- 
ditional order,  pursuant  to  the  leave  reserved — 

R.  Armstrong  (with  him  D.  C.  Heron)  now  showed  cause. 

The  interruption  of  the  plaintiff's  usual  access  to  his  house, 
occasioned  by  the  Company  lowering  the  public  road  adjoining,  is 
not  a  permanent  injury  for  which  he  is  entitled  to  obtain  compen- 
sation by  means  of  the  arbitrator;  it  is  special  damage  to  the 
plaintiff,  for  which  a  right  of  action  is  specially  saved  by  the  Railway 
Clauses  Consolidation  Act  1845  (8  &  9  Vic^  c.  20),  section  55.  By 
section  58  of  that  Act,  the  Railway  Company,  before  commencing 
their  operations,  when  it  may  be  necessary  to  cut  across  or  sink 
any  road,  shall  substitute  a  road,  instead  of  the  road  so  interfered 
with  by  them ;  if  they  neglect  to  do  so,  then,  by  section  54  they 
become  liable  to  a  penalty ;  and,  by  section  55,  where  a  party  has 
suffered  special  damage,  by  reason  of  such  works,  he  may  recover 
the  amount  of  such  special  damage  by  an  action  on  the  case  against 
the  Company.  This  action,  therefore,  is  maintainable.  The  cases 
of  Chichester  v.  Lethbridge  (a),  Dobson  y.  Blachmore  {b)  and  Rose 
v.  Groves  (c),  show  how  slight  is  the  injury  which  the  Court  will 
consider  sufficient  to  constitute  special  damage. 

(a)  Wiltoe,  71. 

(6)  9  Q.  B.  991 ;  S.  C.,  11  Jar.  556;  16  L.  J.,  Q.  B.,  283. 

(05M.&G.618;  S.  C,  6  Scott,  N.  R.,  645 ;  7  Jur.  951 ;  12  L.  J.,  C.  P.,  261. 
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M.  T.  1858.       O.  Fitzgibbon  and  J.  D.  Fitzgerald  (with  them  C.  J.  Cojfa), 

Qatm?$Be*ck. 
■  ■  -v^,>     contra. 

moore  Thifl  ^  not  ft  cMe  within  the  8  &  9  Pi*.,  c.  20,  8.  55,  the  obstroc- 

gt.  8.  &  w.  tion  being  permanent,  and  not  temporary.     The  damage  which  the 
railway,     pigjatfff  anege9  he  has  suffered  is  damage  which  he  must  continue 
to  suffer,  so  long  as  he  occupies  his  present  house ;  and  he  migbt 
have  obtained  compensation  for  it  by  proceeding  before  the  arbi- 
trator, who,  by  the  14  &  15  Vie.,  c.  70,  ss,  9,  10,  11,  continued  bj 
the  21  &  22  Vic.,  c.  84,  is  substituted  for  a  jury,  because  the  lands 
are  injuriously  affected,  within  the  meaning  of  the  Railway  Clauses 
Consolidation  Act  (8  &  9  Vie^  c  20,  s.  6) :  The  London  and  North 
Western  Railway  Company  v.  Smith  (a) :    The  East   and  Wat 
India  Docks  and  Birmingham  Junction  Railway   Company  r. 
GaUhe(b);   The  London  and  North  Western  Railway  Company 
v.  Bradley  (c);   The  South  Staffordshire  Railway  Company  t. 
Hall(d).    The  plaintiff  might  even  have  compelled  the  arbitrator, 
by  mandamus,  to  assess  compensation  for  the  injury  complained  of: 
Regina  v.  The  Eastern  Counties  Railway  Company  («).     The 
plaintiff '8  only  remedy  is  that  which  is  given  to  him  by  the  Bailwsj 
Code.    Two  classes  of  cases  are  contemplated  by  that  code  for 
compensation ;  the  first  being  where  land  is  taken  by  the  Company; 
and  the  other,  where  land  not  taken   is  injuriously  affected  by 
the  construction  of  the  Company's  works.    If  the  case  come  within 
either  of  these  classes  the  party  injured  must  proceed  before  the 
arbitrator,  to  have  the  amount  of  compensation  assessed.     The 
present  case  falls  within  the  latter  class,  and  the  plaintiff  has  not 
sustained  such  special  damage  as  entitles  him  to  bring  an  actios 
under  section  55 :  Wathins  v.  The  Great  Northern  Railway  Co** 
pany  ff). — [Lefboy,  C.  J.    This  is  a  permanent  injury. — Cbamp- 
ton,  J.     The  whole  case  must  depend  upon  the  construction  to  be 

(a)  1  Mac  &  G.  216 ;  S.  C,  13  Jar.  417. 

(6)  3  Mac  &  G.  155 ;  S.  C.  15  Jur.  261 ;  20  L.  J.,  Chan.,  217. 

(c)  3  Mac  ft  G.  336;  S.  C,  15  Jur.  639. 

(d)  1  Sim  ,  N.  S.,  373  ;  S.  C,  15  Jnr.  322. 

(«)  2  Q.  B.  347. 

(J)  16  Q.  B.  961 ;  8.  C,  15  Jnr.  1127 ;  20  L.  J.,  Q.  B.,  391. 
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pat  upon  section  65  of  the  8  &  9  Ftc,  c.  5*0.]— That  section  only  M.  T.  1858. 
applies  where  a  party  suffers  special  damage,  by  reason  of  the      , — ^ .  " 

—  MOOBE 

Railway  Company  having  failed  to  make  the  substituted  road  before  v 

interfering  with  the  existing  road.  It  would  be  special  damage  if  gt.  s.  &  w. 
a  person  went  out  at  night,  and,  not  knowing  of  the  precipice  caused 
by  the  lowering  of  the  road,  were  to  fall  down  it  and  break  his 
leg^— [Perbin,  J.  Special  damage,  I  have  always  understood  to 
be  damage  which  an  individual  suffers,  but  which  is  not  suffered 
by  others.  For  instance,  if  a  heap  of  gravel  be  thrown  upon  a 
public  road,  and  a  man  fall  over  it,  in  that  case  I  always  thought 
an  action  was  maintainable]. — Sections  53-55  refer  to  the  obstruc- 
tion of  public  roads;  in  this  case  the  only  road  interfered  with 
is  a  public  road,  not  the  plaintiff's  road ;  and,  by  these  sections, 
where  the  public  are  inconvenienced  by  the  Railway  Company 
interfering  with  a  public  road,  a  remedy  is  provided.  The  law  is 
completely  settled  by  a  very  recent  case  decided  in  this  country, 
Little  v.  The  Dublin  and  Drogheda  Railway  Company  (a).  The 
object  of  the  Railway  Code  is  to  prevent  a  Company  being  harassed 
by  constantly  recurring  actions. 

They  also  referred  to  The  Caledonian  Railway  Company  v. 
Ogilvy(b)y  in  which  Lord,  St.  Leonards  comments  on  the  case  of 
Regina  v.  The  Eastern  Counties  Railway  Company  (c) ;  Galgay 
v.  The  Great  Southern  and  Western  Railway  Company  (d) ; 
Tanner  v.  The  South  Wales  Railway  Company  (e). 

D.  C.  Heron,  in  reply. 

The  fallacy  of  the  argument,  on  the  other  side,  is  in  assuming 
that  the  injury  done  to  the  plaintiff  is  necessarily  permanent,  and 
that  it  is  impossible  to  make  an  accommodation  road  for  him.  The 
duty  to  make  that  accommodation  road  is  cast  upon  the  defendants 
by  the  Act  of  Parliament.  The  present  action  is  brought  for 
the  special  damage  sustained  by  the  plaintiff,  by  reason  of  the 
defendants  not  having  made  a  sufficient  road,  before  they  interfered 

(a)  7  Ir.  Com.  Law  Rep.  82.  (*)  2  Macq.  H.  L.  Cas.  229. 

(e)  Supra.  (<Q  4  Ir.  Com.  Law  Rep.  456. 

(e)  5  EL  A  BL  618;  S.  C,  1  Jnr*  N.  S„  1215;  26  L.  J.,  Q.  B.,  7. 
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I  M.  T.  1858.  with  the  existing  road  ;*  that  fact  is  averred  in  the  plaint,  and  is  b* 

W****         '  traversed.     A  right  of  action  must  necessarily  exist  for  the  injo 

m  MOORE       so  sustained  by  the  plaintiff;  the  arbitrator  can  award  no  eompe» 

OT.  8.  &  w.  sation  for  such  special  damage  as  this,  he  having  power  to  gno 

railway,     compeneation  only  for  a  permanent  injury  to  the  land.      But  this  s 

;  |  not  a  permanent  injury  to  the  land,  within  the  meaning  of  the  Aa; 

I  ;  for,  wherever  the  Company  do  their  duty,  by  making  a  sufficies 

\y  road,  the  injury  complained  of  will  cease:  Attorney-General  v.  Tit 

South  Western  Railway  Company  {a).     The  remedy  by  mandamc 

is  not  interfered  with  by  section  55,  it  is  concurrent  with  the  rigk 

\\\  to  bring  an  action:  Regina  v.  The  South  Eastern  HaOsoay  Om- 

pany(b)\  Pilgrim  v.  The  Southampton  and  Dorchester  Rati** 
;  Company  (c).     The  case  of  Wathins  v.  The  Great  Northern  Rat- 

way  Company  (<f)  decided  that  the  Railway  Acts  took  awaj  the 
Common  Law  right  of  action,  in  cases  where  private  righto  of  wij 
,  have  been  interfered  with,  unless  special  damage  has  been  sustained 

In  this  case  a  special  jury  found  £50  for  the  special  damage  i«- 
tained  by  the  plaintiff.     This  action  is  framed  under  the  combined 
operation  of  sections  6,  53  and  55  of  the  Railways  Clauses  Cob-  , 
solidation  Act  1845  (8  &  9  Vic-,  c.  20).  ' 

Cur.  ad.  vulL  I 


i 


it  \ 


Hi 


i  Lefbot,  C.  J. 


Nov.  24.  This  case  comes  before  the  Court  upon  a  point  saved,  w» 

whether,  upon  the  evidence  adduced  at  the  trial,  upon  which  ft 
verdict  with  damages  was  found  for  the  plaintiff,  this  action  lifl 
against  the  defendants  ?  We  are  all  of  opinion  that  the  action  doa 
not  lie*  The  circumstances  material  to  the  decision  of  this  csk 
are  not  many.  It  appears  that  the  plaintiff  was  possessed  of  ft 
house  and  land  adjoining  a  public  road,  and  that  he  had  a  prir** 
road  or  way  leading  from  his  house  and  premises  to  this  public  rod* 
by  which  he  had  access  to  the  public  road,  and  had  the  use  and 
enjoyment  of  it  for  the  purpose  of  bringing  things  to  his  private 
road  for  the  use  of  his  land  and  house.     It  also  appears  that  the 

(a)  3  De  G.  &  S.  439.  (6)  4  H.  L.  Cas.  471. 

(e)7C.B.205.  (d)  S*pra- 
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defendants,  a  Railway  Company,  had  authority  to  lower  the  public  M.  T.  1856. 

road,  in  order  to  give  a  sufficient  passage  under  one  of  their     >- v— • 

bridges,  which  passed  over  it ;  and  the  consequence  of  this  lower- 
ing of  the  public  road,  on  which  the  plaintiff's  premises  abutted,  or.  e.  &  w. 
was  to  create  a  fall  of  several  feet  from  the  level  of  his  premises    *AILWAT* 
to  the  road  when  lowered,  which  made  it  impossible  for  him  to 
have  access  to  it,  or  to  use  it  as  he  had  been  accustomed  to  do ; 
but  the  plaintiff's  private  road  was  not  taken,  or  in  any  manner 
used,  or  actually  injured  by  the  Company.    There  was  nothing 
wrong  in  the  Railway  Company  thus  lowering  the  public  road, 
it  being  one  of  the  matters  provided  for  by  their  Private  Act  of 
Parliament.     The  consequence,  however,  of  what  the  Company 
had  done  was  this,  that  the  plaintiff,  being  thereby  deprived  of 
the  use  of  the  public  road,  had  been  obliged  to  resort  to  contri- 
vances for  the  purpose  of  getting  things  therefrom  to  his  premises, 
which  contrivances  would  not  have  been  necessary  had  the  public 
road  not  been  lowered.    The  plaintiff,  accordingly,  brings  his  action 
against  the  Company  for  the  inconvenience  which  he  has  suffered 
in  bringing  his  turf,    manure  and  other  things  to  his  premises; 
and  at  the  trial  he  gave  evidence  enough  of  the  public  road  having 
been  so  taken  possession  of  and  altered  by  the  Company,  and  of  the 
inconvenience  which  he  suffered.    The  question  then  arises,  can  the 
plaintiff  maintain  an  action  for  this  inconvenience  ?    Or  must  he 
look    to   the  statutable    remedy   for  his  lands  being  injuriously 
affected  by  the  construction  of  the  Railway,  and  for  damages  sus- 
tained by  reason  of  the  exercise  of  the  powers  conferred  on  the 
Company?   It  appears  to  me  that  the  question  resolves  itself  into 
this :  has  the  plaintiff,  by  the  lowering  of  this  public  road,  suffered 
any  special  inconvenience  or  disadvantage  beyond  that  sustained 
by  every  member  of  the  community,  who,  by  this  act  of  the  Com- 
pany, have  been  prevented  from  using  that  public  road  in  the  same 
manner  as  theretofore  he  had  been  accustomed  to  use  it  ?    That  the 
plaintiff's  land  and  premises  have  sustained  an  injury,  and,  that  for 
that  injury  he  is  entitled  to  redress,  there  can  be  no  doubt ;  but, 
is  the  mode  of  obtaining  that  redress  by  this  action  ?  The  plaintiff's 
road  over  his  own  land  has  not  been  taken,  injured  or  interfered 
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M.  T.  1858.  with  at  all ;    bat  his  land  and  his  property  in  it  is  injurionslj 
Queen'*  Bench 
v affected  by  bis  communication  with  the  public  road  being  cut  of 

MOORB 

v  and  that  injury  and  its  consequences  are  a  damage  occasioned  by 

ot.  8.  &  w.  the  Company,  in  the  exercise  of  the  powers  conferred  upon  tbes 

RAltWAT.      „  „    ,       ^   ., 

for  the  construction  of  the  Railway. 

This  question  arises  upon  the  8  &  9  Vic^  c.  20,  the  Railways 
Clauses  Consolidation  Act ;  and  I  need  only  refer  to  a  few  sections 
of  that  Act,  which,  by  its  plain  terms,  as  appears  to  me,  completely 
disposes  of  this  case.  The  first  section  of  the  Act  to  which  I  refer 
is  section  6.  Now,  this  section  provides  that  the  Company,  in  the 
exercise  of  the  power  given  to  them  by  their  Special  Act,  to  con- 
struct their  Railway,  and  to  take  lands  for  that  purpose,  shall  be 
subject  to  the  provisions  of  the*  Lands  Clauses  Consolidation  Act; 
and  also,  that  the  parties  whose  lands  shall  be  taken  or  used,  for 
the  purposes  of  their  Railway,  or  u  injuriously  affected  by  tie 
construction  thereof,"  shall  be  entitled  to  full  compensation  for  & 
value  of  the  lands  so  taken  or  used,  and  "  for  all  damage  sustained 
"  by  reason  of  the  exercise  of  the  powers  by  the  Special  Act,  or  toy 
"  other  Act  incorporated  therewith,  vested  in  the  Company ;  and, 
"  except  where  otherwise  provided  by  this  or  the  Special  Act)  the 
"  amount  of  such  compensation  shall  be  ascertained  and  determined 
"  in  the  manner  provided  by  the  Lands  Clauses  Consolidation  Act 
"  for  determining  questions  of  compensation  with  regard  to  lands 
44  purchased  or  taken  under  the  provisions  thereof."  I  may, 
in  passing,  remark,  that  the  mode  of  ascertaining  the  amount  of 
compensation  in  Ireland  is,  by  reference  to  an  arbitrator  appointed 
by  the  Commissioners  of  Public  Works  in  Ireland. — [14  &  15  P*i 
c.  70,  s.  5]. — In  my  opinion,  that  is  the  proper  and  only  remedy  for 
the  injury  complained  of  in  this  case.  The  subsequent  sections  of 
the  Act  (8  &  9  Vie.,  c.  20),  especially  sections  53,  54  &  55,  shot 
that  no  road,  whether  public  or  private,  but  such  as  is  acted  upon 
by  being  crossed,  cut  through,  sunk  or  used  by  the  Company,  is 
provided  for  by  these  sections.  The  injury  here  is  merely  conse- 
quential upon  the  manner  the  Company  have  used  the  public 
road,  by  which  they  have  injuriously  affected  the  plaintiff1* 
land;  but  not  by  an  injury  to  his  private  road  itself;  or  an; 
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use  made  of  it  by  the  Company.      We,   therefore,    think    that,  M.  T.  1858. 

although  the   plaintiff  is  entitled  to  compensation  for  the  injury     ■  -  ,-y * 

MOOBX 

done  to  his  premises,  by  being  deprived  of  the  facility  of  access 

to   the  public  road,   which  he  had  theretofore'  enjoyed,  and  the  ot.  s.  &  w. 

other    inconveniences  he  suffered,    he  cannot*  obtain  redress  by 

this  action,  and  the   verdict  must  be  set  aside,   and   a  nonsuit 

entered  for  the  defendants. 

The  same  question  was  raised  upon  demurrer,  in  this  case, 
which  was  argued  last  Term  before  my  Brothers  Perrin  and 
O'Brien;  but  as  my  Brother  Crampton  and  myself  were  not 
present  at  that  argument,  we  take  no  part  in  the  judgment  on 
the  demurrer. 

Verdict  for  the  plaintiff  set  aside,  and  a  nonsuit  entered. — 

Leave  to  appeal  granted. 


O'Brien,  J. 

Upon  the  demurrer,  the  same  question  arises  for  decision  which 
has  just  been  decided ;  but  I  think  that  the  second  count  of 
the  summons  and  plaint  raises  the  point  even  more  strongly 
against  the  plaintiff:  because  it  appears  upon  that  count  that 
the  damage  complained  of  is,  that  the  plaintiff's  private  way 
was  taken  from  him;  and  that  is  not  a  damage  contemplated 
by  the  sections  of  the  Railway  Clauses  Consolidation  Act 
1854. 

It  is  not  necessary  for  me  to  go  into  the  case  again,  after  the 
judgment  which  has  just  been  pronounced  by  my  Lord  Chief 
Justice.  My  Brother  Perrin  and  myself  are  of  opinion  that 
the  demurrer  must  be  overruled. 

Demurrer  overruled* 


errfrequer  Cfcamher.  «j»#  T#  10^ 

The  plaintiff  having  appealed,  pursuant  to  the  Common  Law  Pro-  May  4^7,  28. 
cedure  Act  1856,  s.  41,  from  the  order  of  the  Court  of  Queen's 
Bench,  directing  that  the  verdict  for  the  plaintiff  should  be  set 
▼ol.  10.  8  x, 
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T.  T.  1859.  aside,  and  a  nonsuit  entered,  the  case  now  came  on  to  be  besri 

JZzeA   Cham 

w-\,-TT    befope  the  Court  of  Exchequer  Chamber.* 

MOORE 
V. 

ot.  Uw.        D.  C.  Heron  and  C.  Palles,  for  the  appellant  (the  plaintiff  below). 

railway.         G  Fitzgibbon  and  JeUeU,  for  the  respondents  (tbe  defendtnti 

below). 

D.  C.  Heron  replied. 

Cur.  ad.  vmit. 


FlTZGERALD,  B. 

May  2a  This  case  eomes  before  the  Court  on  the  plaintiff's  appeal  from 

an  order  of  the  Court  of  Queen's  Bench,  of  the  24th  of  November 
1858,  which  made  absolute  a  previous  order  of  the  5th  of  the  saw 
month,  and  directed  that  the  verdict  had  for  the  plaintiff,  at  tbt 
Sittings  after  last  Trinity  Term,  before  the  Loan  Chubs-  Justice, 
should  be  set  aside,  and  that  a  nonsuit  should  be  entered.     The 
conditional  order  purports  to  have  been  made  on  the    application 
of  the  defendant,  pursuant  to  liberty  reserved  by  the  Lord  Chief 
Ju8Tick  at  the  trial,  on  the  ground  that  the  action  did  not  lie. 
In  consequence  of  some  matters  which  occurred  during  the  argu- 
ment of  the  case  in  this  Court,  we  have  applied  for  and  been 
favoured  with  my  Lord  Chief  Justice's  note  of  the  leave  reserved 
at  the  trial.    It  is  in  these  words : — "  Two  questions  to  be  reserved 
"  for  the  Court.    If  the  plaintiff  has  made  a  case  for  damages?  and, 
uif  so,  whether  he  is  entitled  to  recover  them  in  this  action,  or  oolj 
"  through  the  arbitrator  ?     This  arrangement  by  consent  of  both 
u  sides.     The  jury,  on  the  supposition  that  the  plaintiff  should  be 
<( entitled,  find  £50."    By  the  "  arbitrator"  in  this  note  is  meant  *a 
arbitrator  appointed  under  the  provisions  of  the  Irish  Lands  Clauses 
Consolidation  Act  of  the  14  &  15  of  The  Queen.     On  the  discussion 
of  these  questions,  the  Court  of  Queen's  Bench  directed  the  verdict 

*  Coram  Mohahah,  C.  J.,  Fxoot,  C.  B.,  Kbogh  and  Christian,  JJ» 
Bichaeds,  Greene  and  Fitzgerald,  BB. 


Note.— Tbe  question  stated  for  tbe  Court  was,  whether  the  plaintiff  was  enti- 
tled to  have  the  verdict  entered  for  him  for  £50,  the  amount  of  damages  found  ty 
;!||;!  ;  the  jury;  or,  whether  the  defendants  were  entitled  to  have  a  nonsuit  entered,  pur- 

suant to  the  leave  reserved  ? 
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for  the  plaintiff  to  be  aet  aside,  and  a  nonsuit  to  be  entered ;  and'  T«  T-  1859. 
this  Court  has  now  to  determine  whether  that  be  the  order  which 
the  Court  of  Queen's  Bench  ought,  under  the  circumstances,  to  have 
made ;  and,  if  not,  what  order  ought  to  hare  been  made  by  the 
Court  of  Queen's  Bench. 

The  plaint  contains  six  paragraphs.    By  the  first  paragraph,  the 
plaintiff  complains  that  the  Company,  on  the  17th  of  September 
1857,  cot  through,  sunk  and  used  a  public  road,  leading  from  Shin* 
rone  to  the  mail-coach  road  therein  described.     That  they  thereby 
rendered  that  public  road  impassable  for,  dangerous  and  extraordi- 
narily inconvenient  to  passengers,  and  to  the  plaintiff,  being  one  of 
the  persons  entitled  to  the  use  of  it,  in  the  manner  after-mentioned. 
That  the  Company  did  not,  before  the  commencement  of  these 
operations,  cause  a  sufficient  road  to  be  made,  instead  of  the  road  so 
interfered  with,  and  did  not  maintain  such  substituted  road  in  a  state 
as  convenient  for  passengers  as  the  road  so  interfered  with.  The  alle- 
gations of  the  plaint,  so  far,  have  a  manifest  reference  to  certain 
provisions  of  the  Railways  Clauses  Consolidation  Act  1845 ;  but 
this  paragraph  of  the  plaint  nowhere  alleges  that  the  operations 
of  the  Company  stated  were  done  in  the  exercise  of  any  powers 
given  by  that  Act,  or  any  other  lawful  powers.     This  paragraph 
then  alleges,  that  the  plaintiff,  at  the  time  of  committing  these 
grievances,  and  thence  hitherto,  has  been,  and  still  is,  possessed 
of  a  messuage  and  premises  adjoining  the  said  public  road,  and 
by  reason  thereof  ought,  during  all  that  time,  to  have  had,  and  still 
to  have,  a  right  of  way  over  the  public  road  so  interfered  with, 
t.  en  a  way  from  and  out  of  the  said  public  road  into  his  said 
messuage  and  premises,  and  from  and  out  of  his  said   messuage 
and  premises  into  and  over  the  said  public  road,  to  go,  retnrn, 
pass  and  re-pass  at  all  times.    It  then  proceeds  to  allege  that  the 
plaintiff  has  suffered  special  damage,  by  reason  of  the  defendants 
having  made  the  said  way  broken  and  impassable,  by  digging 
across  the  same,  and  by  sinking  it  and  the  public  way  some  feet, 
and  have  not  caused  another  sufficient  road  to  be  made  before  they 
interfered  with  the  public  road,  and  have  not  yet  caused  any  suffi- 
cient road  to  be  made  ;  whereby  the  said  way  has  been  made 


60 


COMMON  LAW  REPORTS. 


T.  T.  1809.  dangerous,  and  extraordinarily  inconvenient  to  the  plaintiff,  his 
family  and  servants ;  the  plaintiff  has  been  unable  to  bring  turf 
and  manure  to  his  house  and  yard  respectively,  and    has  been 


MOOBX 

v. 
gt.  8.  &  w.    deprived  of  his  previous  mode  of  access  to  his  messuage  and  pre- 

BAILWAT. 


The  plaintiff's  messuage  and  premises,  it  will  be  observed,  are 
stated  to  adjoin  the  public  road  interfered  with  by  the  defendants. 
The  right  of  way  said  to  be  enjoyed  by  the  plaintiff  in  virtue 
of  his  ownership  of  those  premises,  is  the  right  of  passing  or 
stepping  from  them  on  the  public  road,  and  back  again.  The 
peculiar  injury  alleged  to  the  plaintiff,  as  distinguished  from  other 
passengers  along  the  public  road,  as  a  thorough  passage  between 
Shinrone  and  this  mail-coach  road,  is  the  interruption  of  the  mode 
of  access  to  his  own  premises  at  that  particular  point  of  the  road, 
and  the  loss  thereby  accruing,  and  there  not  having  been  made  by 
the  defendants  any  sufficient  road,  either  before  this  interference  or 
after.  What  is  meant  by  "  a  sufficient  road  "  in  this  paragraph  is  not 
very  clear.  The  only  substantial  difference  between  this  paragraph 
and  the  second  paragraph  of  the  plaint  is  that,  in  the  second  para- 
graph, the  defendants'  interference  with  the  public  road  is  alleged 
to  have  been  made  in  exercise  of  the  powers  granted  by  the  Bail- 
ways  Clauses  Consolidation  Act  1845,  and  other  statutable  power* 
In  stating  the  peculiar  or  special  damage,  the  plaintiff's  way  is  said 
to  be  destroyed ;  to  have  been  left  broken  and  impassable  by  the 
defendants,  who  did  not  make  any  sufficient  road  before  they  inter- 
fered with  the  public  road ;  and  items  of  inconvenience,  additional, 
arising  from  the  destruction  of  the  plaintiff's  mode  of  access,  are 
stated. 

The  third  paragraph  of  the  plaint  omits  the  introductory  allega- 
tions of  interference  with  the  public  road,  and  of  the  default  in  not 
having  previously  made  a  sufficient  road  instead  of  it.  It  commences 
with  the  statement  of  the  plaintiff's  possession  of  a  house  and  pre- 
mises adjoining  the  public  road,  and  his  right  of  way  by  virto* 
thereof  to  and  from  the  public  road,  from  and  to  those  premises. 
It  then  proceeds  to  allege  that  the  defendants  have  sunk  the  public 
road,  and  thereby  rendered  the  plaintiff's  way  impassable  and 
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dangerous,  and  have  not  made  any  sufficient  road,  whereby  the  T.  T.  1859* 

Eech»  Cham. 
plaintiff  could  have  access  to  hie  premises.    The  peculiar  or  special 

damage  alleged  is,  that  the  plaintiff's  way  has  been  left  broken  and 

impassable ;  the  deprivation  of  his  previous  mode  of  access,  and    GT*  ••  & w- 

.      .  ,  , .  ,  -n  ,       m        RAILWAY, 

certain  inconveniences  thence  arising,   which  are  specified.      The 

"  sufficient  road  "  in  this  paragraph  would  seem  to  mean  a  sufficient 

mode  of  access  to  the  plaintiff's  premises.     But  all  these  paragraphs 

of  the  plaint  agree  in  this ;  that  the  gravamen  of  the  charge  against 

the  defendants  is,  the  interruption  or  destruction  of  the  plaintiff's 

access  to  his  premises  from  the  public  road,  that  mode  of  access 

being  described  as  "  a  way?  belonging  to  the  plaintiff,  in  virtue  of 

his  possession  of  those  premises.     This  interruption  is  in  all  alleged 

to  have  been  occasioned  by  the  defendants'  operations  on  the  public 

road ;  the  second  paragraph  alone  stating  those  operations  to  have 

been  done  in  the  exercise  of  lawful  power. 

The  three  other  paragraphs  of  the  plaint  allege  breaking  and 
entry  of  the  plaintiff's  close  by  the  defendants,  in  different  forms. 

To  the  first  paragraph  of  the  plaint,  the  defendants  pleaded  three 
defences.  By  the  first  defence,  they  denied  that  they  had  rendered 
the  public  road  dangerous  and  inconvenient  to  passengers.  By  the 
second,  they  denied  that  the  plaintiff  had  suffered  any  special 
damage.  By  the  third,  they  aver  that  the  alleged  way  of  the 
plaintiff  is  nothing  but  this : — hie  premises  abutted  on  the  public 
road,  which  was  on  a  level  with  them;  he  had  access  to  them 
over  the  public  road ;  and  then  they  allege  that  they,  in  exercise 
of  their  statutable  powers,  lowered  the  public  road,  on  which  the 
plaintiff's  premises  so  abutted ;  and  they  insist  that,  if  the  plaintiff's 
premises  have  been  injuriously  affected  thereby,  he  ought  to  have 
pursued  the  remedy  given  by  the  Railway  Acts,  and  has  no  right 
to  institute  an  action  at  Law  for  that  injury.  There  are  three 
similar  defences  to  the  second  paragraph,  which  is  the  only  one 
alleging  the  defendants'  acts  to  have  been  done  in  exercise  of 
statutable  powers;  and,  of  these  defences,  that  which  relies  on 
the  legal  powers  of  the  defendants  has  been  demurred  to  by 
the  plaintiff. 

To  the  third  paragraph  of  the  plaint,  the  defendants,  by  one 
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before,  that  their  acta  interfering  with  the  pe- 
ts*. 


T.T.  1859.  defence,  rely 

, road  were  done  in  exercise  of  statutable  powers, 

uo°mM       injury  to  the  plaintiff's  premises  is  not  the  subject  of  an  acta* 
a*,  s.  &  w.  Law.    Bj  a  second  defence  they  deny  special  damage.     By  i  L: 

BAILWAY.     j^^  fay  allege  fort  tnev  <jid  make,  as  in  that  defence  speak 


a  sufficient  road,  giving  the  plaintiff  access  to   his 
premises* 

To  the  fourth,  fifth  and  sixth  paragraphs  of  the  plaint  the  deft- 
ants  put  in  defences  denying  the  trespass  therein  alleged  respectiTe> 
and  a  further  defence,  averring  that  the  alleged  trespasses  were  d:i- 
in  exercise  of  their  statutable  powers.    There  was  a  common  isa 
settled  on  the  first  and  second  paragraphs,  vis-,  whether  the  pc~L 
road  was  rendered  dangerous  and  impassable,  as  alleged  ?  on  theirs 
second  and  third,  whether  the  plaintiff  had  sustained  special  dame 
as  alleged  ?  on  the  first,  whether  the  third  defence  thereto,  relying  £ 
statutable  powers,  was  true  in  substance  and  fact  ?   on   the  tkH 
whether  the  defendants'  interference  with  the  public   road  was  i: 
exercise  of  statutable  powers,  and  also,  whether  the  third  defence  «  [ 
the  third  paragragh,  which   alleged  the  providing  of  a  aufnaai; 
mode  of  access  to  the  plaintiff's  premises,  was  true  in  substance  a^ 
fact  ?  On  the  three  last  paragraphs  the  issues  are  on  the  eommimx 
of  the  trespass  alleged,  and  whether  the  defence  relying  on  statutable 
powers  is  true  in  substance  and  fact?     The  substantial  issue  on  the 
first  three  paragraphs  was,  whether  the  injury  to  the  plaintiff,  a 
respect  of  his  premises,  had  so  arisen  from  authorised  acts  of  the 
defendants  as  to  be  the  proper  subject  of  a  special  statutable  remedj, 
and  not  of  an  action  at  Law  ?  The  substantial  issue  on  the  three  la* 
paragraphs  was,  whether  the  trespasses  were  in  fact  committed  ? 

At  the  trial,  the  plaintiff,  on  his  own  behalf,  proved  that  he  was 
possessed  of  a  house  and  premises  adjoining  the  public  road,  « 
tenant  from  year  to  year  \  that,  previous  to  the  interference  of  the 
defendants  with  the  public  road,  those  premises  were  on  a  le*d 
with  the  road,  from  which  there  was  a  free  access  to  the  premise!  at 
all  times ;  that  he  made  his  livelihood  by  using  the  public  road,  and 
this  mode  of  access  from  it  to  his  premises,  in  the  manner  which  he 
described.    He  showed  that  the  sinking  of  the  public  road  had 
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aternipted  his  mode  of  access,  and  he  gave  evidence  thai  the  loss  T.  T.  1859* 
iccaaioned  was  in  respect  of  one  of  his  modes  of  using  the  road,  and     , — ^ * 

MOORl 

his  access,  £36 ;  as  to  another,  £3,  as  to  another,  £6,  and  his  total 
toes  he  estimated  at  £50.    He  gave  no  evidence,  that  I  can  find,  of  or.  6.  &  w. 
the  thorough  way  of  the  public. road  having  been  rendered  im-     * 
passable  or  dangerous  to  passengers.     He  did  say  that  the  public 
road  was  rendered  so  inconvenient  to  him  that,  while  the  Company 
was  carrying  on  operations,  he  was  unable  to  draw  anything  with 
his  donkey,  and  that  when  the  cutting  was  completed  he  was  obliged 
to  have  his  ass  and  cart  lifted  from  the  public  road  to  his  yard. 
I  do  not  understand  this  as  meaning  that  he  was  unable  to  draw 
anything  along  <*#  public  road,  but  that  he  was  unable  to  draw 
anything  from  the  public  road  to  his  premises.    But  the  plaintiff 
undoubtedly  gave  evidence  that,  during  the  operations  of  the  Com- 
pany, they  drove  horses  and  cars  over  his  premises,  destroyed  his 
fences,  and  took  portions  of  his  soiL    Of  this  evidence,  the  only  part 
applicable  to  the  three  first  paragraphs  of  the  plaint  and  the  issues 
thereon  was  that  of  the  interruption,  by  the  Company's  operations, 
of  the  plaintiff's  mode  of  access  to  his  premises,  viz.,  that  described 
in  the  plaint  as  a  way  from  the  road  to  his  premises,  belonging  to 
him  in  virtue  of  his  possession  of  those  premises. 

The  only  evidence  which  would  appear  to  have  been  given  on 
the  part  of  the  defendants  seems  to  be  applicable  to  the  third  defence 
to  the  third  paragraph  of  the  plaint;  t.  *.,  to  a  substituted  mode  of 
access  to  the  plaintiff's  premises. 

The  Company  gave  evidence  that  the  plaintiff  offered  a  strip  of 
his  land  in  order  to  enable  them  to  make  a  slope  from  his  premises 
to  the  public  road  as  altered,  provided  the  Company  would  pay  him 
£1. 10so  but  that  he  refused  to  allow  them  to  make  the  slope  on  his 
land  unless  that  sum  was  paid.  It  is  obvious  that,  at  the  trial,  the 
question  on  the  three  first  paragraphs  at  least  was,  whether  the 
interruption  of  the  plaintiff's  access  to  his  premises  was  an  injury 
on  which  an  action  could  be  sustained  at  all,  as  a  private  injury? 
and  if  so,  whether  it  so  resulted  from  the  lawful  acts  of  the  defend- 
ants as  to  be  the  subject  of  an  action  at  Law,  or  only  of  the  remedy 
provided  by  the  Railway  Aets?  Supposing  the  plaint  to  have  con- 
sisted of  the  three  first  paragraphs,  this  would  render  perfectly 
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T.  T.  1859*  intelligible  the  reservation  of  the  points  at  the  trial.     If  I  wen  £ 
< — -^ >      liberty  to  conjecture,  I  should  say  it  was  reasonably  clear  that  bed 


parties  concurred  in  considering  the  action  as  founded  on  the  tare 


k 


MOORE 

gt.  8.  &  w.  first  paragraphs  only ;  but  I  am  sorry  to  say  that,  neither  the  c& 
nor  the  manner  in  which  the  points  have  been  saved  enable  me,  k 
my  opinion,  legally  to  act  on  this  conjecture.  I  am,  therefore,  obHgsi 
to  separate  the  three  first  paragraphs  of  the  plaint  from  the  othen,  ! 
and  to  consider  how  the  matter  stands  on  the  two  sets  of  paragraph 
independently. 

In  opening  the  case  here,  the  leading  Counsel  for  the  plaintiff,  ii 
entire  conformity  with  the  conditional  order  and  the  points  reserred 
argued,  and  very  ably  argued,  two  matters  applying  wholly  to  tbe  ' 
three  first  paragraphs  of  the  plaint.     He  insisted,  first,  that  tie 
injury  alleged  and  proved,  viz.,  the  interruption  of  the  plaintiff's 
access  to  his  premises,  arising  from  the  operations  of  the  defendants 
on  the  public  road,  was  a  particular  injury,  which  would,  at  Coo- 
mon  Law,  have  warranted  an  action  at  the  individual  suit  of  the 
plaintiff,  though  the  defendants'  operations  were  a  public  nuisance; 
secondly,  that  this  action  was  reserved  by  the  Railways  Clans' 
Consolidation  Act.     This  argument  assumes  that  the  operations  <& 
the  defendants  were  done  in  exercise  of  their  statutable  powers  ;and 
I  feel  no  hesitation  in  saying  that,  both  the  reservation  of  the  point* 
by  my  Lord  Chief  Justice,  and  the  form  of  the  conditional  order, 
show  that  there  was  a  perfect  mutual  understanding  between  the 
parties,  that  the  operation  of  sinking  the  public  road  by  the  defend- 
ants was  done  in  exercise  of  their  statutable  powers.     However, 
the  Counsel  who  followed  on  the  part  of  the  plaintiff  insisted  tha 
the  Company  had  offerred  no  proof  that  the  acts  were  done  in 
exercise  of  statutable  powers,  and  that,  consequently,  they  stood  in 
the  position  of  mere  wrong-doers ;  which   would  make  the  odf 
question  to  be,  whether,  at  Common  Law,  an  action  could  be  sus- 
tained by  the  plaintiff  individually  ?     I  feel  no  difficulty  in  saying 
that  this  point  was  not  open  to  the  plaintiff.  But  then  it  was  farther 
insisted  that,  at  all  events,  there  was  evidence  of  a  trespass,  id 
breaking  and  entering  the  plaintiff's  close,  wholly  unjustified  ty 
any  evidence  on  the  part  of  the  defendants,  and  that,  consequently) 
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no  nonsuit  could  be  entered.   It  is  this  latter  contention  that  renders  T.  T.  1859. 

Each.  Cham. 
necessary  the  separation  of  the  two  sets  of  paragraphs.  r — ' 

MOOBB 

With  reference  to  the  three  first  paragraphs,  Mr.  Heron  argued,  r# 

that  the  dealing  with  a  public  road,  so  as  to  render  the  premises  of  ot.  8.  &  w. 
a  person  residing  on  the  line  of  road,  and  having  access  from  it  to 
his   premises,  inaccessible,  would  be  a  particular  injury  to  that 
individual,  for  which  an  action  on  the  case  would  lie  at  Common 
Law,  though  the  interference  with  the  road  was  a  public  nuisance. 
It  does  appear  to  me  that  an  injury  of  this  nature  is  stated  by  the 
three  first  paragraphs  of  the  plaint,  and  that  abundant  evidence  in 
support  of  it  was  given  by  the  plaintiff.    It  is  sufficient  to  add  that 
I  think  Mr.  Heron  sustained  by  authority  his  position  that,  for  an 
injury  of  that  kind,  an  action  at  Law  would  lie  at  the  suit  of  an 
individual.  He  established,  therefore,  in  my  opinion,  as  to  one  of  the 
points  reserved,  a  Common  Law  cause  of  action,  that  is,  a  particular 
injury  arising  out  of  a  public  nuisance.     But  the  authorities  on 
which  he  relied  were  plainly  founded  on  this,  that  the  particular 
injury  was  the  direct  and  necessary  consequence  of  the  public 
nuisance.    What  remained  to  do  was,  to  show  that  if  the  inter- 
ference with  the  public  road  was  sanctioned  by  the  Railway  Acts, 
tjxis  Common  Law  right  of  action  was  preserved  by  those  statutes. 
For  this  purpose  Mr.  Heron  relied  on  the  6th  and  55th  sections 
of  the  Railways  Clauses  Consolidation  Act  1845  ;  and  in  that  con- 
tention, he  has,  I  think,  failed.     By  the  6th  section  of  that  Act  it  is 
provided : — "  That  in  exercising  the  power  given  to  the  Company  by 
"  the  Special  Act  to  construct  the  Railway,  and  to  take  lands  for 
"  that  purpose,  the  Company  shall  be  subject  to  the  provisions  and 
"  restrictions  contained  in  this  Act  and  in  the  said  Lands  Clauses 
" Consolidation  Act;  and  the  Company  shall  make  to  the  owners 
"and  occupiers  of,  and  all  other  persons  interested  in,  any  lands 
"taken  or  used  for  the  purposes  of  the  Railway,  or  injuriously 
"affected  by  the  construction  thereof,  full  compensation  for  the 
"  value  of  the  lands  so  taken  or  used,  and  for  all  damage  sustained 
"  by  such  owners,  occupiers  and  other  parties,  by  reason  of  the  exercise, 
"as  regards  such  lands,  of  the  powers  by  this  or  the  Special  Act, 
"or  any  Act  incorporated  therewith,  vested  in  the  Company;  and, 
vol.  10.  9  l 
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T.  T.  1859.  "except  where  otherwise  provided  by  this  or  the  Special  Act,  the 
"  amount  of  such  compensation  shall  be  ascertained  and  determweei 
"  in  the  manner  provided  by  the  said  Lands  Clauses  Consolidation 
"  Act,  for  determining  questions  of  compensation  with  regard  to 
" lands  purchased  or  taken  under  the  provisions  thereof;  and  bH 
44  the  provisions  of  the  said  last  mentioned  Act  shall  be  applicable 
"to  determining  the  amount  of  any  such  compensation,  and  to 
"enforcing  the  payment  or  other  satisfaction  thereof." 

This  section  ousts  the  remedy  at  Common  Law  for  compensation 
in  damages  to  the  occupier  of  premises  injuriously  affected  by  the 
construction  of  the  Railway,  except  where  otherwise  provided  by 
the  Act,  and  throws  on  the  plaintiff  the  onus  of  showing  that  the 
injury  alleged,  which  is  an  injury  to  the  plaintiff  by  reason  of  the 
possession  of  lands,  is  an  injury  as  to  which  the  Common  Law  right 
of  action  is  specially  reserved  by  the  statute. 

By  the  16th  section  it  is  provided  that  "  It  shall  be  lawful  for 
"the  Company,  for  the  purpose  of  constructing  the  Railway,  to9 
(amongst  other  things)  "  alter,  as  well  temporarily  as  permanently, 
44  the  course  of  any  such  rivers  or  streams  of  water,  roads9  streets  or 
"ways,  ox  raise  or  sink  the  level  of  any  such  rivers  or  streams, 
"  roads,  streets  or  ways,  in  order  the  more  conveniently  to  carry 
"  the  same  over  or  under  or  by  the  side  of  the  Railway,  as  they 
"may  think  proper,  ....  provided  always,  that  in  the  exercise 
"of  the  powers  by  this  or  the  Special  Act  granted,  the  Company 
M  shall  do  as  little  damage  as  can  be,  and  shall  mad*  full  satisfaction 
"  in  manner  herein,  and  in  the  6pecial  Act,  and  any  Act  incorporated 
"therewith,  provided,  to  all  parties  interested,  for  all  damages  by 
"  them  sustained,  by  reason  of  the  exercise  of  such  powers" 

The  special  remedy  provided  by  the  Lands  Clauses  Consolidation 
Act,  as  modified  by  the  Irish  statute  of  the  14  &  15  of  The  Queem, 
is  an  inquiry  before  an  arbitrator.  By  the  53rd  section :— "  If,  in 
"  the  exercise  of  the  powers  by  this  or  the  Special  Act  granted,  it 
"shall  be  found  necessary  to  cross,  cut  through,  raise,  sink  or  use 
"  any  part  of  any  road,  whether  carriage-road,  horse-road,  tram- 
"  road  or  railway,  either  public  or  private,  so  as  to  render  it 
"impassable for,  or  dangerous  or  extraordinarily  inconvenient  Co, 
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"passenger i  or  carriages,  or  to  the  person*  entitled  to  the  use  t.  T.  1659. 

"  thereof,  the  Company  shall,  before  the  commencement  of  any  such     > — ^ ' 

"  operations,  cause  a  sufficient  road  to  be  made  instead  of  the  road  t 

44  to  be  interfered  with,  and  shall  at  their  own  expense  maintain  such  a*.  6.  &  w> 
"substituted  road  in  a  state  as  convenient  for  passenger*  and  ear*        l  WA 
44  riagss  as  the  road  so  interfered  with,  or  as  nearly  so  as  may  be." 

I  have  myself  no  doubt  that,  in  the  const*  uetion  of  this  section, 
the  words  u  passengers  and  carriages"  on  tile  one  side,  and  "persons 
entitled  to  the  use  thereof M  on  the  othef,  are  to  be  rend  dfenri- 
butively,  and  refer,  the  former  to  public,  and  the  latter  to  private 
roads  ;  and  that  the  impassableness,  danger  and  inconvenience  to  be 
guarded  against  is,  the  inconvenience  of  the  interruption  of  such 
roads  aa  a  thorough  passage  to  those;  using  theft  as  suchi  and  tftot 
an  injury  to  every  parson  having  incidentally  a  rigaf  to  1Mb  the 
[thorough  way  for  any  purpose  whatever ;  but  it  is  indifferent  Whether 
the  words  are  or  are  not  read  according  to  that  distributive  con- 
struction, because  the  sense  is  fixed  by  the  description  of  the 
substituted  road  to  be  provided  by  the  Company  in  either  eife, 
viz.,  "  one  as  convenient  for  passengers  and  carriages ,n  that  14  ona 
answering  as  a  thofoagh  way  equally  conveniently,  but  not  ntfoett* 
sarily  answering  each  and  every  other  purpose  of  convenient  to 
which  the  road  interfered  with  may  have  been  made  aabservietit 
By  the  54th  section  s— "  If  the  Company  do  not  cause  another 
u  sufficient  road  to  be  so  made  before-  they  interfere*  with  any  sue* 
"existing  road  as  aforesaid,  they  shaft  forfeit  £20  for  every  day 
14  during  which  such  substituted  road  shall  not  be  tirade,  after  ike 
"  existing  road  shall  have  been  interrupted ;  and  such  penalty  jabafl 
"  be  paid  to  the  trustees,  commissioners,  Purveyor  of  Other  person 
"having  the  management  of  such  road,  if  a  public  road,  and  shall 
44  he  applied  for  the  purposes  thereof,  or,  in  case  of  a  private  road, 
"  the  same  shall  be  paid  to  the  owner  thereof;  and  every  such  penalty 
14  shall  be  recoverable,  with  costs,  by  action  in  any  of  the  Superior 
"CourtB.w 

It  is  obvious  that  the  gravamen  of  the  injury  for  which  this 
redress  is  given  is  the  default  of  the  Company  in  not  providing  the 
substituted  road  mentioned  in  the  previous  section ;  that  is,  as  I 
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T.  T.  1859.  have  shown,  a  road  equally  convenient  as  a  thorough  way  forp& 
Exch.  Cham, 

sengers  along  it ;  and  the  section  itself  renders  more  clear  the  natrc 

of  the  substituted  road,  by  the  persons  to  whom  it  gives  the  penalties 

ot.  8.  &  w.  and  the  actions,  via.,  those  who,  in  the  case  of  each,  represent  & 
railway.      .  ,  ,  , ,. 

right  of  passage  oyer  the  respective  ways,  public  or  private. 

By  the  56th  section : — "  If  any  party  entitled  to  a  right  of  wa 
"over  any  road  so  interfered  with  by  the  Company  shall  tufa 
"  any  special  damage,  by  reason  that  the  Company  shall  fail  to 
"  cause  another  sufficient  road  to  be  made  before  they  interfere  tntk 
"  the  existing  road,  it  shall  be  lawful  for  such  party  to  recover  tfe 
"  amount  of  such  special  damage  from  the  Company,  with  costs,  to 
"action  on  the  case  in  any  of  the  Superior  Courts,  and  fat 
"  whether  any  party  shall  have  sued  for  such  penalty  as  aforetad 
"  or  not,  and  without  prejudice  to  the  right  of  any  party  to  smtfv 
•*  the  same.n 

This  is  the  section  relied  on  by  the  plaintiff  as  preserving  to  bia 
his  Common  Law  right  of  action  for  special  damage ;  bat  ft  is 
obvious  that  the  gravamen  of  the  injury  for  which  this  action  is 
given  is,  again,  the  failure  of  the  Company  to  make  the  substitute! 
road  spoken  of  in  the  previous  sections,  that  is,  one  equally  con- 
venient as  a  thorough  passage,  and  not  one  answering  all  tte 
incidental  purposes  of  the  previous  road.  The  injury  is  a  special 
damage  to  the  party  as  passenger,  arising  from  the  want  of « 
thorough  way  not  provided  by  the  default  of  the  Company ;  bot  the 
injury  complained  of  here  is  not  an  injury  to  the  plaintiff  q* 
passenger  thorough  the  road ;  it  does  not  arise  directly  from  the 
want  of  the  substituted  thorough  road,  but  does  arise  directly  froa 
the  authorised  act  of  the  Company,  viz.,  sinking  the  level  of  the  <# 
road,  there  being  no  evidence  whatever  here  that  the  old  road  wis 
at  all  rendered  impassable  or  dangerous,  or  inconvenient  to  pas- 
sengers in  general,  or  to  the  plaintiff  in  particular  as  a  passenger. 
I  may  observe,  that  the  saving  of  the  concurrent  right  to  the 
penalty  shows  more  clearly  the  nature  of  the  injury  designed  by  the 
section,  viz.,  an  injury  common  to  the  party,  with  the  other  psoeo' 
gers  on  the  road,  but  rendered  his  in  particular  by  the  special  loss. 
A  reference  to  the  next  section,  the  56th,  would  only  pot  the 
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matter  in  a  clearer  ligbt;  and,  in  truth,  independently  of  the  plain  T.  T.  1859. 

language  of  the  sections,  express  authority  was  referred  to  by  the     u— A, * 

defendants'  Counsel  for  the  position  that,  when  the  injury  arising       MO° 
from  the  interference  of  a  Railway  Company  with  a  road  is  an  gt.  8.  &  w. 
interruption  of  a  party's  access  to  his  lands,  the  Common  Law 
remedy  is  ousted,  and  his  redress  must  be  under  the  special  pro- 
visions of  the  Railway  Acts. 

I  am,  therefore,  clearly  of  opinion  that  the  Common  Law  right 
of  action  for  the  matters  alleged  in  the  three  first  paragraphs  of  the 
plaint  is  ousted  by  the  statute,  and,  if  these  were  the  only  paragraphs 
of  the  plaint,  that  the  direction  of  a  nonsuit  would  have  been  the 
proper  order  to  be  made. 

My  strong  opinion  is,  that  the  understanding  of  the  parties,  and 

of  the  Judge  at  the  trial,  was,  that  this  was  the  only  question  to  be 

discussed  on  the  points  reserved.    But  I  am  bound  to  say  that  there 

does  not  appear  to  me  to  be  anything  now  before  the  Court  which 

would  legally  warrant  it  in  dealing  with  the  case  on  this  footing, 

and  that  I  must  consider  the  question  before  us  as  being,  whether 

any  subsisting  Common  Law  right  of  action,  in  respect  of  which 

evidence  was  given,  has  been  shown  in  the  plaintiff?    I  think  there 

was,  in  respect  of  the  breaking  and  entry  of  his  close ;  and,  therefore, 

I  think  the  only  course  open  to  the  Court  is  to  direct  a  new  trial, 

for  the  purpose  of  leaving  that  evidence  to  the  jury,  and  ascertaining 

the  damages,  if  any,  arising  from  that  trespass.    It  is  obvious  that, 

of  the  £50  assessed  generally  by  the  jury,  the  greater  part,  if  not 

all,  was  given  in  respect  of  the  supposed  injury  mentioned  in  the 

three  first  paragraphs. 

Chbistian,  J. 

My  Brother  Fitzgekald  has  taken  precisely  the  same  view 
which  occurred  to  my  mind,  and  he  has  also  stated  the  very  same 
arguments  which  had  occurred  to  myself  and  based  upon  the  same 
principles.    I  need  only  add  that  I  concur  in  his  judgment. 

Ksoob,  J.,  concurred. 
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T.T.  1859. 
EmdLOhmu 


Gkbsni,  B.  (after  the  stating  the  first  three  comma  of  the  pk 
proceeded  as  follows : — 
9  The  qoestion   is,  whether,   apon  the  evidence,    the  phfci 

or.  8.  &  w.  case  is  thus  far  sustained,  founded  as  it  is  upon  the  55th  nedc 
*AILWAT'     the  Railway  Clauses  Consolidation  Act  1845?      This  depeaap 
the  qoestion  to  what  cases  that  section  was  meant  to  apply.  I. 
6th  and  16th  sections  regulate  the  general  powers  of  the  Coofr 
as  also  the  general  nature  of  the  compensation   which  they  s* 
make  to  persons  injured  by  the  exercise  of  those  powers.    Tie*. 
section  provides  generally  that  the   Company    shall  make  *> 
compensation"  to  the  owners  and  occupiers  of,    and  all  pen 
interested  in,  any  lands  taken  or  used  for  the   purposes  of  a 
Railway,  or  injuriously  affected  by  the  construction  thereof;  wb 
compensation  is,  except  in  cases  otherwise  provided  for  by  thu  i 
the  Special  Act,  to  be  ascertained  in  a  certain  way,  via?  by  trfeft 
tion.    It  is  impossible,  I  think,  to  say  that  the  facts  stated  ia* 
plaint,  if  substantiated,  do  not  show  that  the  plaintiffs  preav 
were  injuriously  affected  by  the  construction  of  the  Railway.  T»  I 
case  would,  therefore,  be  one  for  compensation  by  arbitration,  m»  \ 
it  can  be  shown  that  another  remedy  is  provided  for  it  in  Um  ic 
That  other  remedy,  it  is  said,  is  here  provided  by  section  55.  Wk ' 
then  is  the  class  of  cases  to  which  that  section  applies  ?    Cksit 
in  my  opinion,  only  to  those  of  special  damage  by  reason  d  £ 
Company's  having  foiled  to  cause  a  sufficient  road   to  be  esk  • 
before  interfering  with  an  existing  road,  by  way  of  awbstitutiotfe 
such  pre-existing  road ;  that  is,  where,  under  the  53rd  seam l 
would  be  obligatory  on  the  Company,  before  commencing  any  **" 
upon  a  road,  public  or  private,  likely  to  render  it  dangerous « 
extraordinarily  inconvenient  to  passengers  or  carriages,  or  to  pew®  j 
entitled  to  use  it,  to  provide  another  read  for  temporary  use,  dsmf 
the  progress  of  their  works.    The  duty  imposed  on  the  Cean^J  j 
attaches  before  the  existing  road  is  at  all  interfered  with;  k*  * 
neglect  of  this  duty,  provided  special  damage  accrues  frcm  ** 
neglect,  an  action  lies  ;  and,  under  the  54th  section,  the  Compaq* 
made  liable,  in  case  of  similar  default,  to  a  penalty  of  so  nock/* 
diem,  to  be  paid  to  the  party  injured.  Now  the  point  for  ourdecis* 
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■  \  whether  the  evidence  given  at  the  trial  disclosed  such  a  case  as  T.  T.  1859. 

Esck.  Cham% 
♦  contemplated  by  the  53rd,  54th  and  55th  sections  of  the  Act  ?  It     - — , ' 

appears  to  me  that  that  evidence  went  to  establish  a  case,  not  of  v 

cuob  a  temporary  or  occasional  damage  as  those  sections  provide  for,  or*  s.  &  w. 

:  >ut  one  of  permanent,  lasting  and  perpetual  injury  to  the  plaintiff's 

property.    It  does  not  appear  that  any  substituted  road  was  called 

*,  or  or  required.    If  this  had  been  an  action  for  penalties  under  the 

r>4th  section,  I  do  not  see  how  it  could  have  been  maintained.    The 

e  plaintiff  himself  states  that  a  new  road  might  have  been  made  for 

him  ;  that  is,  as  I  understand,  not  a  temporary  substituted  road  to  be 

f  .used  whilst  the  works  are  in  progress,  but  to  be  used  for  ever,  not 

_  in  lieu  of  the  old  road,  but  as  a  passage  to  the  old  road.    He  also 

3J stated  that  the  road  was  dangerous,  not  in  the  use  of  it  by  a  person 

upon  it,  but  to  a  person  attempting  to  get  on  it  from  the  plaintiff's 

.  premises,  as  in  the  instance  of  the  plaintiff's  child ;  and  his  case  was, 

that  after  the  cutting  was  completed,  he  was  obliged  to  lift  his  ass 

,  and  cart  from  the  road  to  his  land.    It  is  impossible,  in  my  mind,  to 

say  that  this  is  a  temporary  or  occasional  damage,  arising  from 

.    neglect  to  provide  a  way  during  the  progress  of  the  works.    The 

engineer  examined  by  the  plaintiff  stated  the  injury  and  neglect  to 

be,  that  the  Company  had  not  substituted  a  road  for  the  plaintiff 

instead  of  his  previous  mode  of  access  to  his  house.    Had  the  case, 

therefore,  rested  here,  I  should  have  had  no  doubt  that  there  ought 

to  be  a  nonsuit  or  a  verdict  for  the  defendants.  There  are,  however, 

in  the  plaint,  counts  in  trespass*    The  only  part  of  the  evidence 

relied  on  to  sustain  this  oause  of  action  is  a  statement  by  the  plaintiff 

that  the  Company  drove  horses  and  carta  from  the  mouth  of  the 

■  outtiog  across  his  garden,  and  took  some  of  the  soil,  which  fell  into 

■  the  excavation.  The  defence  of  the  Company  to  the  charge  of 
trespass  is,  that  the  alleged  trespasses  were  the  consequences  of  aots 
done  by  them  in  the  due  exercise  of  the  powers  conferred  upon  them 
by  their  Act  of  Parliament.  Now,  as  to  the  Company  taking  earth 
which  fell  into  the  excavation,  I  cannot  conceive  that  this  can  be 
otherwise  than  a  necessary  result  of  making  the  cutting  at  all,  and 
of  course  that  it  arose  from  a  due  execution  of  the  powers  of  the 
Act    But  as  to  driving  across  the  plaintiff's  garden,  I  cannot  say 
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T.  T.  1859.  that  that  was  necessarily  involved  in   the  due  execution  oft 
Eich*  Cham, 
v     statutable  powers ;  and,  althoogh  I  have  no  doubt  that  not  i 

MOORE 

Va  farthing  of  the  damages  assessed  was  awarded  in  reference  u{ 

gt,  s.  &  w.  merely  technical  trespass,  yet,  unfortunately,  on  the  recordb* 

RAILWAY.  _  .,..,.  .  <•  .  *         il 

us,  I  cannot  judicially  say  that  some  portion  of  it  may  not  ■ 
been  referrible  to  the  trespass  counts.    Had  separate  damages  k 
awarded,  there  would  have  been  no  difficulty  in  reducing  the  in* 
by  sustaining  the  verdict  to  the  extent  of  the  separate  dinaj 
awarded  for  the  trespass.*     But  that  not  being  so,  I  am  H 
reluctantly  driven  to  the  alternative  of  either  reversing  thejudg* 
generally,  or  of  awarding  a  venire  de  novo  for  the  purpoai 
severing  the  damages ;  and,  as  I  cannot  adopt  the  former  part  oft 
alternative,  I  see  no  other  way  of  arriving  at  the  justice  of  tea 
than  by  ordering  a  new  trial. 

Richards,  Bn  concurred. 

Pioot,  C.  B. 

I  am  unfortunately  compelled  to  differ,  in  my  judgment,  from  a 
learned  Brethren  who  have  preceded  me.  The  construction  ib: 
I  give  to  this  Act  (a)  appears  to  me  to  be  in  conformity  ii 
principles  of  decision  in  the  cases  of  Wathint  v.  The  Great  h 
them  Railway  Company  (b),  and  The  Attorney-General  t.  1 
London  and  South  Western  Railway  Company  (c) ;  The  M 
ney -General  v.  The  Great  Northern  Railway  Company  {i). 
Regina  v.  Scott  (e).  The  decision  in  Tanner  v.  The  South  ffi 
Railway  Company  (f)  has  no  application.  There  the  direct 
declared  intention  of  the  Company's  Special  Act  was,  to  torn, 
tramway,  the  interference  with  which  was  complained  of,  into  a  n 
way,  which  the  Special  Act  expressly  substituted  "  in  lieu  then 
Three  modes  are  pointed  out  by  the  statute  in  question,  for  redres 
injuries  occasioned  by  the  execution  of  the  works  of  a  Raft 


(a)  8  &  9  Vic.t  a  20. 
(e)  3  De  G.  &  8.  439. 
(e)  3  Rail.  Caa.  187. 


(6)  16  Q.  B.  961. 
(d)  4  De  G.  A  S.  75. 
09  5  EL  &  BL  6ia 

*  Com.  Law  Froc.  Act  1856,  s.  47. 


i 


COMMON  LAW  REPORTS.  73 

The  first  mode  of  redress  is  comprised  in  the  series  of  provisions  T.  T.  1859. 

commencing  with  the  6th  section,  by  which  the  Company  is  empow-     , \ — * 

ered,  in  the  construction  of  a  Railway,  to  take  lands ;  and,  by  the 
16th   section,  to  interfere  with  several  descriptions  of  property,  ot.  s.  &  w. 
making  compensation  for  the  injury  thus  occasioned,  "  to  all  parties 
"  interested  in  the  lands  taken  for  the  purposes  of  the  Railway, 
"or  injuriously  affected  by  the  construction  thereof" (a),  in  the 
manner  pointed  out  by  the  Legislature,  which,  in  Ireland,  is  by 
arbitration  (ft).     These  sections,  however,  are  controlled   by   the 
special  clauses  of  the  Act,  which  comprise  two  other  distinct  sets  of 
provisions.    The  first  of  these  prescribes  the  second  mode  of  redress 
given  by  the  Act,  which  is  comprised  in  the  series  of  sections 
commencing  with  the  46th  section.     By  these   the  Company  is 
empowered  to  interfere  with  public  or  private  roads;  but  in  such 
case  provision  is  made,  not  only  for  compensation  to  the  indivi- 
dual^), but  also  for  the  restoration,   in  specie,  of  the  road  so 
interfered  with,  if  that  be  compatible  with  the  formation  and  use 
of  the  Railway ;  and  if  not,  then  the  .substitution  of  a  new  road, 
as  convenient  as  the  former,  or  as  near  thereto  as  circumstances 
will  allow  (d).     The  third  mode  of  redress  is  comprised  in  the 
sections  commencing  with  the  68th,  which  provides  for  accom- 
modation works,  irrespective  of  roads  interfered  with.    The  question 
is  simply  whether  the  present  case  is  within  the  first  or  second 
class   of  these  provisions  ?      First,   it   is  clearly  not  within  the 
third  ;  if  it  be  within  the  first,   the    plaintiff  cannot  maintain 
his  action  (e) ;  but  if  it  is  a  case  of  special  damage,  within  the 
second  class  of  provisions,  or,  to  speak  more  precisely,  within  the 
55th  section,  then  the  plaintiff  is  entitled  to  succeed.     The  section 
on  which  the  plaintiff  relies,  as  defining  his  rights,  is  the  53rd. 
That  on  which  he  relies  as  giving  his  remedy  is  the  55th.    The 
53rd  section  is  as  follows: — [His  Lordship  here  read  the  53rd 
section]. — If  the  road  is  to  be  so  interfered  with  as  to  become 
"extraordinarily  inconvenient^"  not  only  to  passengers  or  carriages, 

(a)  Sec.  6.  (*)  14  &  15  Vic.,  c  7a 

(c)  Sec.  56.  (<Q  Sees.  53.  56. 

(•)  Watkms  v.  Great  Northern  Railway  Company,  supra. 
yoi*  JO.  10  l 
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created  by  the  Legislature,  the*  the  Company  ahull,  -mtlkmm 

or  en  nearly  m  mj  be,"  as  the  fwm  road  was,  far  » 
sengers  or  a  persons  entitied  to  ike  use  u  of  the  former  road ;  u«  t 
sot  only  for  passengers  and  carriages  pawing  along;  the  road  in 
one  place  to  another,  bat  also  lor  "persons  entitled  to  the  as  a 
the  road,  and,  among  these,  for  persona  dwelling  at  the  road-a? 
It  is  impossible,  in  construing  this  section,  to  expunge  the  wvi 
"or  to  the  persons  entitled  to  the  use  thereoC99  To  giretheseeta 
any  other  construction  than  that  which  I  hare  stated  would  iff* 
to  me  to  impute  to  the  Legislature  nothing  abort  of  a  palpihV 
absurdity.  A  Railway  may  be  constructed  so  as  to  cross  s  n* 
traversing  the  suburb  of  a  town  or  other  thickly  inhabited  loo* 
It  may  be  necessary  that  the  Railway  should  cross  such  a  road,  safe 
or  over  a  bridge*  It  may  be  necessary,  for  the  purposes  of  at 
Railway,  that  the  ground  traversed  by  the  road  should  be  tat 
twenty  feet  in  depth  (in  the  present  case  the  road  was  sunk  so  <fca 
that  the  plaintiff's  donkey  and  cart  must  be  lifted  from  the  nsi 
to  the  plaintiff's  yard) ;  and  the  argument  gravely  addressed  ta 
us  was,  that  any  person  inhabiting  the  road-side  and  using  the  rmd  &f 
going  upon  it  from  his  dwelling,  whether  for  traffic  or  other  purposs, 
cannot  be  considered  as  having  sustained  special  damage,  althoegi 
the  road  is  thus  made  extraordinarily  inconvenient  to  him ;  that,  if 
the  donkey  of  a  person  who  is  merely  a  passenger  along  the  rood  be 
impeded  for  a  moment  in  his  passage  over  the  road,  such  passenger 
is  entitled  to  maintain  an  action,  but  that  if  the  road  is  so  interfered 
with  that  a  road-side  inhabitant  is  precluded,  except  with  gre* 
difficulty,  from  becoming  a  passenger  along  the  road,  either  becto* 
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lie   cannot,  without  such  difficulty,  descend  to  it,  in  conaeqnenoe  T.  T.  1859* 

of  its  being  sunk  too  low,  or  ascend  from  it,  in  consequence  of  its     < — ^ »* 

feeing   raised  too  high,  bo  cannot  maintain  an  action  for  special  r> 

damage  as  a  person  who,  before  the  change  was  made  by  tbe  Com-  a*,  s.  &  w. 
pany  in  tbe  road,  was  "  entitled  to  the  use  thereof."    I  confess  that,     BAU*W*T* 
to    my  understanding,  that  proposition  involves  an  absurdity  so 
great,  that  I  cannot  bring  my  mind  so  to  construe  the  53rd  section 
as  to  impute  that  absurdity  to  the  Legislature ;  especially  where,  by 
-    so  doing,  I  should  give  to  very  plain  words  an  import  narrower  than 
their  Batumi  and  obvious  meaning,  to  which  there  is  nothing  in  any 
part  of  the  statute  in  the  least  degree  opposed.    The  ne*t  section  is 
the  54th, — [His  Lordship  here  read  the  54th  section]— f  his  section 
subjects  the  Company  to  a  penalty  only,, for  not  making  a  sufficient ' 
substituted  road,  to  be  recovered  by  the  persons  baying  tye  cape 
of  the  road,  if  it  be  a  public  road,  or  by  the  owner  of  tfr  road,  if  it 
be  a  private  road.    It  is  not  conversant  with  the  case  pf  special 
damage  sustained  by  an  individual.    That  is  provided  for  in  the 
66th  section— [His  Lordship  here  read  tbe  55th  sectjpn]— The 
previous  section  gives  the  penalty,  in  the  ceae  of  public  rp*ds»  to  the 
persons  having  the  management  of  them,  and,  in  the  case  of  private 
roads,  to  the  owners.    It  is  plain  that,  in  the  case  of  a  public  road, 
the  persons  entitled  to  sue  for  the  penalty  might  never  have  sus- 
tained any  special  damage  from  the  failure  to  supply  a  proper  rood; 
and  it  is  equally  plain  that  persons  might  sustain  very  oonsiderabfr 
special  damage,  who  never  could  hp  indemnified  by  means  of  a 
penalty  recoverable  by  the  trustees,  or  other  managers  of  the  public 
road.    Accordingly,  the  55th  section,  in  words  of  universal  appli- 
cation, provides  that,  "  If  any  party  entitled  to  a  right  of  way  pver 
"any  road  so  interfered  with  by  the  Company  shall  suffer  any 
"  special  damage,  &c,  it  shall  be  lawful  for  such  party  to  recover  the 
t4  amount  of  such  special  damage  from  the  Company,  with  costs, 
f'by  action  on  the  case."    I  do  not  think  it  can  be  successfully 
contended  that  the  universality  of  the  terms  of  the  05th  section 
are  to  be  controlled  by  the  limited  terms  of  the  54th  section,  and 
that  it  is  only  the  persons  entitled  to  sne  for  the  penalty,  under 
the  54th  section,  who  are  competent  tP  sup  for  special  damage 


l*T 
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T  T.  1*59.  aaaer  the  5Mi  section.    The 

pabfie  and  private.     The  owner  of  a  private  i 
_  hie  own  property,  assy  give,  to  any  aasmber  of 

a-  A  w.  of  way  over"  such  road.    Every  individual  of  the  j  si 
right  of  wmy  over*  a  pabfie  road  which  ia  a  aaa^kwmy.    \ 
of  the  private  road,  though  he  can  sae  for  the  penally*  3a) 
a  great  distance,  aiay  never  personally  use  it,  assd,  tLeat 
not  saner  special  damage,   akhoogh   soeh   eperial    dam 
be  suffered  by  a  Dumber  of  persona,  each  of  whoaa  Lss  | 
from  the  owner  a  right  of  way  over  the  road.     Again,  lii 
Ac,  of  a  public  road,  are  merely  guardians  of  the  rand,  t 
never  go  upon  it  in  their  lives.    If  they  recover  the  penalty 
so  aa  trustees  lor  the  public,  and  as  a  matter  perfectly  dkxh 
special  damage,  the  right  to  recover  which  ia  given  to  ins4 
sostsining  a  personal  inconvenience,  and  tbos  specially  injured 
right  to  use  the  road.    The  words,  therefore,  M  any  party  eat 
a  right  of  way  over  any  road  so  interfered  with,"  which  a 
versa!  in  their  primary  and  obvious  meaning,  appear  to  me  a 
been  used  by  the  Legislature  for  the  purpose  of  superadding 
penalties  (given  to  the  trustees  of  public  and  owners  of  p 
roads,  in  order  to  compel  the  Company,  by  a  daily  pecnnkn 
as  the  punishment  of  default,  to  perform  the  statutable  dur 
further  indemnity  for  those  entitled  to  use  a  road,  of  either 
(public  or  private),  by  enabling  them  to  recover,  in  an  action  0 
case,  special  reparation  for  special  damage. 

In  this  case  it  appears  to  me  that  compensation  for  the  sol 
matter  of  the  present  complaint  could  not  have  been  obtained  fa 
plaintiff  under  the  provisions  of  the  6th  section  or  under  the  si 
tuted  provisions  of  the  Railway  Act  (Ireland)  1851  (14  &  15 
c  70),  because  the  injury  complained  of,  and  proved,  arose  fin 
personal  inconvenience  to  the  party  who  brings  the  action, 
could  not  be  included  in  the  compensation  for  the  value  of  the 
injuriously  affected  by  the  sinking  of  the  road.  It  appears  t 
that  the  injury  sustained  by  the  plaintiff,  in  the  present  case, 
precisely  within  the  principle  laid  down  by  the  Court  of  Qu 
Bench  in  England,  in  Wathins  v.  The  Great  Northern  Rax 
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'      ^  *mpany(a)>  as  special  damage  to  an  individual,  tiltra  the  damage  T.  T.  1859. 

—  ..      .      ,  m  Exch.  Cham. 

-  -  the  land.*  <■    v  ■■   * 

--  &  MOOBK 

t*. 
~~-=-     MoNAHAH,  C.  J.  OT.   8.  &  W. 

~— ^      .  My  Brother  Fitzgerald  has  gone  so  folly  into  the  pleadings 

-  ~'~-nd  evidence  in  the  case,  that  it  is  unnecessary  for  me  to  do  so,  con- 

-  ~~  5r   arring  as  I  do  in  the  judgments  delivered  by  him  and  the  majority 

-  iz.  ff  the  Court.    The  special  damage  of  which  the  plaintiff  complains 
-— .    -*  that,  in  the  progress  of  making  the  Railway,  a  certain  high  road, 

Ls  -^  rom  one  town  to  another,  to  which  all  her  Majesty's  subjects  had  a 
.-_a    right  of  access,  has  been  permanently  lowered  ten  feet,  the  result  of 
\-;~=  .which  is,  that  the  plaintiff's  house  has  been  left  at  that  height  above 
::-£  s^tta  road;  and  the  particular  injury  complained  of  is,  that  the 
1<L  -  -  plaintiff  has  been  deprived  of  his  previous  mode  of  access  to  his 
.  £>_-  house  and  premises,  and  is  unable  to  bring  turf  or  manure  to  his 
„  .  _  premises ;  that  the  road  has  been  rendered  dangerous  to  his  family, 
,  _  .  and  that  he  has  been  obliged  to  lift  his  ass  and  cart,  with  the  assist- 
r  ...    ance  of  his  neighbours,  from  the  road  to  his  yard.    It  has  not  been 
_  _  contended  by  the  defendants  that  the  plaintiff  is  not  entitled  to 
r    compensation  for  the  deterioration  in  value  which  his  premises  have 
so  sustained ;  but  the  defendants  contend  that  the  plaintiff's  remedy 
„     is  by  compensation  to  be  awarded  by  the  arbitrator,  and  that  such 
an  action  as  the  present  is  not  maintainable.    It  seems  to  me  to  be 
perfectly  plain  that,  under  the  earlier  sections  of  the  Act  (A),  the 
plaintiff  is  enabled  to  obtain  compensation,  by  the  award  of  the 
arbitrator,  for  the  permanent  injury  .which  his  house  or  property 
has  sustained,  by  reason  of  its  being  rendered  more  inconvenient  to 
him  than  it  was  previously :  but  the  question  is  whether,  in  addi- 
tion to  this,  he  can  sustain  this  action  for  special  damage  ?    It  being 

(o)16Q.B961. 
(6)  8  &  9  Ffc.,  c  20,  n.  6,  16;   U  &  15  Vic.,  a  70. 


>  Notb.— See  North  Staffordshire  Railway  Company  v.  Dale  (8  EL  &  BL 
),  as  to  the  obligation  of  a  Railway  Company,  where  a  road  is  raised  and 

a  bridge  constructed,  for  the  purpose  of  enabling  the  Company  to  cany  the 

Railway  under  it 
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T.  T.  1859.  conceded  that  Die  road  has  been  lowered,  pursuant  to  the  proriui 

> — ^-v— ~s     of  the  statute,  and  that,  however  injurious  it  may  be  to  the  pltin^ 

*  he  cannot  sustain  an  action  like  the  present,  unless  the  stttt 

OT.  8.  &  w.  authorises  him  so   to  do ;    the  question,  therefor*,  is,  can  tk 
railway,     pig^uif  .pojn^  ou(  a  specific  section  in  this  Act,  under  which  b 
can  obtain  special  damage  for  the  injury  whioh  he  has  sustained! 
The  ^ectiona  relied  nppa  for  this  purpose  are  the  53rd,  54th  d 
56th  sections  of  the  Railways  Clauses  Consolidation  Act  1845(4 
— [His  Lordship  here  read  the  53rd  section].— There  is  no  doubt 
whatever  that,  by  this  section,  if  the  Company  are  necessitated,  i 
the  course  of  their  works,  to  interfere  with  a  road,  either  public « 
private,  in  such  a  way,  whether  by  raising  or  lowering  it,  as  to 
render  it  impassible,  dangerous  or  extraordinarily  inconvenient  t» 
passengers,  carriages  or  persons  entitled  to  use  it,  the  Company 
must,  before  so  interfering  with  the  existing  road,  substitute  another 
sufficient  road  instead ;  and  the  54th  section  shows  what  is  to  bi 
the  nature  of  this  substituted  roa<L— [{lis  Lordship  here  read  th 
54th  section]. — Now  I  ask,  can  it  here  be  contended  for  a  mama*, 
assuming  this  substituted  road  to  be  a  perfectly  goo4  and  paasabk 
road  for  her  Majesty's  subjects,  that  any  penalty  can  be  recofeid 
under  this  section,  by  the  plaintiff,  because  a  bye-road  or  way  to 
a  house  at  the  side  of  the  road  has  not  been  provided  for  him? 
The  54th  section  shows  what  is  the  duty  imposed  on  the  Company 
hy  the  53rd  sect}op,  and  what  is  the  injury  for  which  the  Bailwaj 
Company  is  responsible.    The  injury  is,  the  making  the  road  sub- 
stituted for  the  previous  road  dangerous  or  extraordinarily  incon- 
venient to  passengers  or  persons  entitled  to  use  it,  that  is,  to  use 
it  for  passage ;  and,  in  that  case,  the  trustees  or  persons  having  to 
management  of  the  road,  if  a  public  one,  or  the  owner  of  the  road,  if  a 
private  one,  may  recover  the  penalty.  In  that  section  there  is  nothing 
in  reference  to  individual  right  of  action,  or  to  individual  damage, 
except  in  case  of  a  private  road.    Then  comes  the  55th  section*-- 
[His  Lordship  here  read  the  55th  section]. — By  this  section,  if  an 
individual  suffers  special  damage  because  a  sufficient  substituted 
road  has  not  been  made,  a  cumulative  remedy,  in  addition  to  the 

(a)  8  4  9  Fie.,  c  20. 
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penalty  in  the  54th  section,  is  conferred  on  him,  by  action  on  the  T.  T.  1859* 
'                                                                                            .      .       ExdL  Chan. 
case.    Bat  the  road  for  which  the  Company  is  so  responsible  is  the     „ ' 

MOORE 

same  substituted  road  mentioned  in  each  of  the  two  preceding  Vm 

sections;  and  this  further  appears  by  the  next  section  (a),  which  ot.  s.  &  w. 

RAILWAY. 

provides  that,  after  the  Railway  works  are  finished,  the  original 
road  is,  if  possible,  to  be  restored,  or  the  road  substituted  for  the 
original  road  is  to  be  made  a  permanent  one.    If  this  were  not  the 
true  construction  of  these  sections,  it  would  be  impossible  to  con- 
struct a  Railway ;  because,  if  there  were  a  number  of  houses  along  a 
road,  it  is  impossible  that  they  should  not  sustain  injury,  and  then, 
de  die  in  diem  and  de  anno  in  annum,  the  inhabitants  of  each 
of  these  houses  might  go  on  bringing  actions  against  the  Company 
for  a  continuing  injury.    I  do  not  think  that  we  ought  to  give 
the  statute  such  a  construction  as  that,  unless  we  are  coerced  to 
do  so.   The  plaintiff's  remedy,  for  such  an  injury  to  his  property  as 
the  present  one,  was  to  have  gone  before  the  arbitrator,  who  would 
have  awarded  him  full  compensation,  or  if  not,  the  Judge  on  appeal 
would  have  done  so.    As  to  the  plaintiff's  right  of  action,  then,  on 
the  special  counts,  I  entertain  no  doubt;  but  I  regret  to  find  myself 
unable,  from  the  way  in  which  the  record  comes  before  us,  finally  to 
dispose  of  this  case,  because  the  damages  have  been  given  generally, 
and  not  assessed  separately  upon  the  special  and  the  trespass  counts. 
It  is  clear  that  the  injury  which  the  plaintiff  principally  relied  on  at 
the  trial  was  that  complained  of  in  the  special  counts,  and  for  which 
he  claimed  special  damage ;  but,  though  this  is  so,  and  we  are  of 
opinion  he  cannot  sustain  kthese  counts,  yet  as,  in  our  opinion,  there 
was  [evidence  on  the  trespass  counts,  we  can  only  award  a  new 
trial.   We  cannot  enter  a  verdict  for  £60,  because  we  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  the  whole  amount ;  nor  can  we 
enter  a  verdict  for  a  nominal  sum,  on  the  counts  for  trespass, 
because  we  cannot  say  whether,  if  the  verdict  had  been  under 
£5,  the  Judge  would  have  certified  for  costs;  and  it  is  equally 
clear  that  the  defendants  are  not  entitled  to  a  nonsuit,  because  there 
is  Stfme  evidence  to  support  the  trespass  counts.  We  shall,  therefore, 

order  a  new  trial 

Order  made  for  a  new  trial. 

(a)  Sec  56. 


II 
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&  T.  1859. 
Queem'a  Bench 


THE  QUEEN,  at  the  prosecution  of  JOHN  MOLLOY, 

t>. 
THE  JUSTICES  OF  THE  PEACE  OF  THE  COUNTY  OF 

DUBLIN* 

(Queen's  Bench.) 


April  16. 


Where  Magis-  W.  J.  Sidney,  on  the  13th  of  January,  obtained  a  conditional  order 

trates  presiding 

at  Petty  Sea-  for  a  mandamus,  directed  to  the  Justices  of  the  Peace  for  tk 

sign  the  certi-  county  of  Dublin,  presiding  at  the  Petty  Sessions  of  Blanchank 

character^re^  town»   commanding  them,  or  two  or  more  of  them,    to  grant  to 

?7i&d]83Ffc!!  tne  pro*6011*01,  a  certificate,  in  the  form  and  as  required  by  tk 

onto toentide  l7  &  18  Vic'*  C#  89,  entitlmS  him  t0  *PP]y  for  and  obtain  a  renewal 

a  publican  to  0f  an  Excise  license  held  by  him  for  the  sale  of  spirits  by  retail. 

obtain  a   re-  r  J 

newal  of  bis  Jt  appeared,  from  the  affidavit  of  the  prosecutor,  that   he  was  & 

spirit  license, 

the  Court  of  publican,  who  for  five  years  had  been  licensed  to  carry  on  that 

Queen's  Bench 

cannot  issue  a  business.     That,  on  the  27th  of  September  1858,   he  applied  to 

mandamus   to 

compel  them  Alexander  Kirkpatrick  and  Henry  James  M'Farlane,  two  of  the 

wMwtandmg^  Magistrates  for  the  county  of  Dublin,  presiding  at  the  Petty  Se* 

Sessions  order  sion8  at  Blanchardstown,  for  a  certificate,  pursuant  to  the  statute, 

▼eraed^on  apt  °*  *"8  good  character,  and  of  the  peaceable  and  orderly  manner  in 

£wtl?  *w.    wn'cn  *"*  nou8e  nlM*  D6en  conducted  during  the  past  year.    Th* 

sions,  pursuant  fa  g^d  Magistrates  refused  to  grant  such  certificate,  on  the  ground 

to  the  18  &  19 

Vie.,  c  62,    that  bis  house  was  not  properly  conducted  during  the  past  year. 

Where  adis-  That  an  entry  of  the  order  of  refusal,  and  of  the  grounds  of  it,  w« 

staluto  wtecl  du,y  made  in  the  Pett7  S688*0118  Book-     That  *•  prosecutor  duly 

th^Cour^wffl  apP^fe*1  to  tne  next  Quftrter  Sessions,  and  that,  upon  hearing  the 

not  interfere  appeal,  the  refusal  of  said  Magistrates  to  grant  such  certificate  wtf 

to  control  its  reversed.     That,  notwithstanding  the  order  of  the  Quarter  Sessions 
exercise* 

was  forwarded  to  the  said  Magistrates,   they  still  declined  w 

•  Coram  Lefboy,  C.  J.,  Pe&bin  and  Hates,  JJ.— 0*Brxew,  J.,  wassft&V 
in  the  Consolidated  Nisi  Prius  Court. 
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refused  to   grant  said  certificate  to  the  prosecutor.      From  the  E.  T.  1869* 

affidavits  for  cause  it  appeared  that,  after    the  reversal   of  the      — -n * 

decision  of  the  Magistrates  by  the  Quarter  Sessions,  a  memorial  ^ 

had  been  presented  by  the  prosecutor  to  the  authorities,  attributing  justices  of 

the  most  improper  and  corrupt  motives  to  the  said  Magistrates,  and 

that  they  declined  granting  the  certificate  until  the  memorial  had 

been  considered ;  that  the  certificate  was  refused,  in  consequence  of 

the  prosecutor  having,  during  the  year,  been  fined,  for  keeping  his 

house  open  at  prohibited  hours ;  and  also  that  a  memorial  had  been 

presented  to  the  Magistrates,  representing  the  improper  manner  in 

which  the  house  had  been  conducted,  and  that  it  was  a  nuisance  in 

the  neighbourhood. 

Mocdonogk  now  showed  cause. 

The  order  sought  is  one  not  calling  upon  the  Magistrates  to  hear 
an  application  on  the  part  of  the  prosecutor,  but  to  sign  a  certificate 
of  good  character,  so  as  to  entitle  him  to  obtain  a  renewal  of  his 
license. — [Lbfroy,  C.  J.  Is  there  any  appellate  jurisdiction  in  this 
Court,  the  Act  having  already  given  a  right  of  appeal  from  the 
decision  of  the  Magistrates  to  another  tribunal?] — No.  The  juris* 
diction  is  conferred  upon  the  Magistrates  by  theN  17  &  18  Ftc,  c.  89, 
s.  1 1,  and  is,  to  sign  a  certificate  as  to  the  good  character  of  the  person 
who  keeps  a  public-house,  and  as  to  the  peaceable  and  orderly  man- 
ner in  which  such  house  has  been  conducted  in  the  past  year.  The 
18  &  19  Vic,  c.  62,  s.  2,  is  the  statute  which  gives  an  appeal  against 
the  order  of  the  Magistrates  refusing  to  sign  such  certificate.  The 
18  &  19  Vic,  c.  62,  s.  1,  requires  that  the  Justices  shall  cause  an 
entry  of  the  order  refusing  the  application  for  such  certificate  to  be 
made  in  the  Petty  Sessions  book,  by  the  clerk,  together  with  the 
grounds  of  refusal,  which  has  been  done  in  this  case ;  and  by  sec- 
tion 2,  upon  such  appeal,  no  other  ground  for  refusing  such  certifi- 
cate shall  be  entered  upon,  except  such  as  shall  be  stated  in  such 
order  of  refusal.  Then,  by  the  latter  part  of  this  section,  it  is  pro- 
vided that,  "The  license  affected  by  such  order  shall  remain  in  full 
"  force  and  effect,  unless  and  until  such  Court  of  Quarter  Sessions 
« shall  confirm  the  said  order  of  refusal;"  and,  by  the  18  &  19 
vol.  10.  11  l 
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E.  T.  1959.  Ps^,  c  89,  s.  11,  no  < 

— , beense,  except  upon  the  prodnetioa  of  i 

THE  ^CEM  How  long  om  the  liees^oosrtmue?— Linor,  C.  J.    TbelTii* 


grant  m  renewal  of  & 

mi. 


/umcas  or  F*fc,  c  69,  reduces  the  time  of  the  deration  of  the  licence  to  eyes, 
co.  dlbli*.  ^^  ^  ^  renewed.]— The  important  question  to  be  decided  bat 


is,  whether,  when  the  Joetiees  have  exercieed  their  discretion  ■ 
refusing  to  sign  the  certificate,  thie  Court  can  compel  then  to  enr- 
obe thai  discretion  otherwise,  and  in  a  manner  the  very  opposite  tf 
their  own  opinion  ?  The  ground  of  the  refneal  to  sign  the  cen& 
cate  in  this  esse,  as  stated  in  the  Petty  Sessions  book,  is,  that  lis 
applicant's  boose  was  not  properly  conducted  daring  the  pest  y» 
— [Lbfeoy,  C.  J.  Suppose  the  Act  of  Parliament  bad  never  gim 
an  appeal,  bat  the  decision  of  the  matter  had  rested  solely  in  the 
discretion  of  the  Magistrates,  could  a  party  come  to  this  Court  u 
have  the  question  tried,  whether  the  Magistrates  had  decided  pro- 
perly or  not?] — Certainly  not;  because,  where  Magistrates  hare i 
discretion  vested  in  them,  and  they  exercise  that  discretion,  this 
Court  cannot  interfere;  a  mandamus  is  only  granted  to  compel 
Magistrates  to  hear  a  matter  over  which  they  have  jurisdiction,  bd 
which  they  decline  to  hear.  In  the  words  of  Lord  Ellenborough,  n 
The  King  v.  The  Justices  of  Kent  (o),  "  The  Court  would  inteifo 
44  so  far  as  to  set  the  jurisdiction  of  the  Magistrates  in  motion,  ty 
41  directing  them  to  hear  and  determine  the  application."  Formerly 
the  certificate  was  signed  by  the  inhabitants  of  the  neighbourhood  is 
which  the  public-house  was ;  but,  as  that  led  to  abuses,  the  dutjof 
signing  it  is  now  thrown  upon  the  Magistrates  sitting  in  Petty  Ses- 
sions.— [He  was  then  stopped,  and  the  Court  called  upon]— 


Outran  and  W.  J.  Sidney,  contra. 

We  admit  that,  where  Magistrates  have  a  discretionary  power,  this 
Court  will  not  interfere  with  the  exercise  of  that  discretion,  ty 
granting  a  mandamus.  But,  in  this  case,  unless  the  Magistrates  t* 
compelled  to  act,  the  statute  will  be  inoperative. — [Lbfbot,  &J< 
That  is,  be  compelled  to  aot  in  one  particular  manner.  The  jo* 
diction  conferred  upon  them  is  to  grant  or  to  refuse  the  certifies^* 

(a)  14  Bast,  895,  397. 
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but  you  call  upon  them  to  act  in  one  particular  manner  only.] —  E.  T.  185ft. 
The  order  of  the  Magistrates  was  reversed  by  the  Chairman  of  the  ^^ff^ff^ 
county. — [Pbrbin,  J.    The  Chairman  pronounced  an  order,  merely  £    EN 

reversing  what  was  done  by  the  Magistrates ;  but  the  effect  of  that  justices  ok* 
is  not  to  pronounce  a  new  decree  in  favour  of  the  party  appealing.       '  DUBLIN# 
This  is  analogous  to  the  ease  of  a  civil-bill  appeal ;  when  the  decree 
below  is  reversed,  no  new  decree  is  made  in  favour  of  the  appellant] 
—If  the  Magistrates  persist  in  their  refusal,  how  is  the  Act  of 
Parliament  to  be  enforced  ?  because,  if  the  party  do  not  produce  this 
certificate,  the  Excise  will  not  grant  him  a  renewal  of  his  license. — 
[Pr&rin,  J.     Tour  argument  goes  to  this,  that  the  Chairman  did 
1       not  do  his  duty,  because  he  did  not  give  the  prosecutor  a  certificate 
1       of  good  character. — Lbfeoy,  C.  J.    Can  we  amend  this  Act  of  Par- 
1        liament?    Tour  case  is  clearly  a  casus  omissus;  and,  as  the  Act  of 
1       Parliament  has  not  provided  for  it,  we  cannot  do  so].— 

'  Cause  shown  allowed  with  costs. 

s 

; 
i 

i 


CHARLES  POWELL  LESLIE  v.  MICHAEL  JOHNSTONE.* 

April  29. 
Use  ahd  occupation.— The  summons  and  plaint  complained  that  To  ^Tpiaint 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  £70  star-  ",  ^  «2j°* 
ling,  on  aocount  of  money  payable  by  the  defendant  to  the  plaintiff,  occupation,  to 

for  the  defendant's  use.  by  the  plaintiff's  permission,  of  part  of  the  "  rani  of  £70, 

'  on  account  of 

lands  of  Pelletstown,  situate  in  the  barony  of  Ratoath  and  county  money  payable 

by  the  defend- 
of  Meath,  the  particulars  of  which  were  indorsed  thereon.     The  ant  to  the 

plaintiff,    for 
indorsement  of  particulars  was  as  follows:—"  1858,  November  1st.  the  defendant's 

use,  by  the 
plaintiff's  permission,  of  part  of  the  lands  of  P.,  situate,"  aYc.,  the  defendant  de- 
murred, upon  the  ground  that  it  did  not  appear  therefrom  that  the  lands  were  the 
lands  of  the  plaintiff. — Held  (overruling  the  demurrer),  that  a  good  cause  of  action 
was  disclosed  by  the  plaint,  by  reason  of  the  averment  that  the  defendant  occupied 
the  lands  by  the  plaintiff's  permission. 

Although  forms  of  action  are  abolished  by  the  Common  Law  Procedure  Act,  the 
plaint  must  nevertheless  disclose  a  cause  of  action  good  in  substance. 
The  forms  in  the  Common  Law  Procedure  Act  1858,  sch.  B,  are  not  obligatory. 
*  Coram  Lxraor,  C.  J.,  Pbebin  and  O'Bbxbh,  JJ. 
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Queen'tBench. 

LESLIE 

v. 

JOHN8TONE. 


E.  T.  1859.  "  One  half-year's  rent  of  part  of  the  lands  of  Pelletstown,  dne  to  the 
"plaintiff  on  this  day,  £70— Total,  £70." 
Demurrer  to  the  summons  and  plaint.* 

Devitt,  for  the  demurrer. 

The  summons  and  plaint  deviates  from  the  form  given  in  sche- 
dule C  to  the  Common  Law  Procedure  Act  1853,  in  not  stating  tk 
the  lands  in  question  were  "  the  lands  of  the  plaintiff;  "  neither  is 
that  allegation  contained  in  the  indorsement  of  particulars.  Ii 
Corah  v.  Young  (a),  an  omission  to  aver  that  the  work  was  done  a* 
the  request  of  the  defendant  was  held  fatal,  upon  demurrer,  beias 
a  deviation  from  the  form  given  by  the  Common  Law  Procedure 
Act,  which,  although  it  has  abolished  the  forms  of  action,  has  not 
abolished  the  necessity  of  showing  by  the  plaint  a  legal  caused 
action ;  and,  in  the  present  case,  the  summons  and  plaint  does  wi 
disclose  any  cause  of  action  good  in  point  of  law.  The  action  of 
use  and  occupation  is  founded  upon  a  contract  expressed  or  implied: 
2  Fur.  L.  if  7%  p.  926,  citing  Hall  v.  Burgess  {b) ;  Strachan  r. 
Smiih(c)i  Clarke  v.  Webb(d)\  Church  v.  Imperial  Gas-light  Co.{e\ 
Every  one  of  the  old  precedents  contain  an  averment  that  the  lands 
were  held  by  the  defendant,  and  at  his  request,  and  by  the  permis- 
sion of  the  plaintiff;  and  this  was  an  essential  averment  It  is 
true  that  this  averment  is  not  in  the  form  given  by  the  Common 
Law  Procedure  Act  1853 ;  but  the  Act  itself  supplies  that  omission, 
by  an  averment  that  the  lands  are  the  lands  of  the  plaintiff.  To 
an  action  of  use  and  occupation,  the  defendant  cannot  plead  ml 
habuit  in  tenements:  Lewis  v.  Willis  (f)  ;  Curtis  v.  Spitty(9\ 

(a)  6  Ir.  Com.  Law  Rep.  138. 
(6)  5  B.  &  C.  382;  S.  C.,  8  D.  &  Ry.  67. 

(c)  4  Bing.  91,  94 ;  S.  C„  12  B.  Moo.  289. 
(<0  4  Tyrw.  673;  S.  C,  1  C,  M.  &  R.  29. 
(0  6  Ad.  &  El.  846,  864.  (/)  1  Wils.  314. 

(jg)  1  Bing.,  N.  C,  15. 


•  Notx. — The  point  of  demurrer  noted  for  argument  by  the  defendant  was, 
"  That  a  good  cause  of  action  is  not  disclosed  by  the  summons  and  plaint,  as  it » 
not  therein  stated  that  the  lands  for  the  use  of  which  the  action  is  brought  u* 
the  lands  of  the  plaintiff." 
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— [Pbkmn,  J.    The  lands  are  named  in  the  plaint,  and  the  plaintiff  E.  T.  1859. 

avers  that  the  defendant  held  the  lands  by  the  permission  of  the     «_~-v ' 

plaintiff.] — Where  an  express  contract  is  not  relied  upon,  the  sum-  p 

mons  and  plaint  should  show  some  title  in  the  plaintiff.  johkstone. 


Ryan,  contra. 

This  case  is  concluded  by  authority.  The  forms  in  the  Common 
Law  Procedure  Act  are  not  obligatory,  provided  a  cause  of  action 
good  in  substance  is  disclosed  by  the  summons  and  plaint :  Gason 
v.  Ryan  (a).  Here  there  is  an  averment  that  the  defendant  enjoyed 
the  use  of  these  lands,  by  the  permission  of  the  plaintiff.  The 
defendant,  by  the  demurrer,  admits  that  allegation  to  be  true ;  and 
it  is  not  open  to  him,  therefore,  to  say  that  the  summons  and  plaint 
does  not  disclose  a  cause  of  action,  because  it  does  not  aver  that 
the  lands  are  the  lands  of  the  plaintiff.  If  that  averment  were 
in  the  summons  and  plaint,  the  defendant  would  not  be  allowed 
to  traverse  it;  and  this  is  the  test  of  its  materiality.  It  is  for 
this  reason  that  *s7  kabuit  in  tenementis  is  a  bad  plea  to  an  action 
of  use  and  occupation,  because  the  tenant  is  estopped  from  disputing 
his  landlord's  title.  Lewis  v.  Willis  (&)  was  an  action  in  assumpsit; 
Curtis  v.  Spitty  (c)  was  in  debt.  Sylleran  v.  Strading  (d)  shows 
that  the  plea  of  nil  habuit  in  tenementis,  to  an  avowry  for  rent 
on  a  parol  demise,  is  bad.  When  the  gist  of  the  cause  of  action 
is  omitted,  such  an  omission  as  that  is  fatal :  M'Neal  v.  M' Court  (e) ; 
but  here  that  is  not  the  case;  for  the  gist  of  this  action  is,  that 
the  defendant  occupied  the  lands  by  the  permission  of  the  plaintiff; 
and  that  averment  is  in  this  summons  and  plaint.  The  averment 
of  a  request  by  the  defendant  is  not  at  all  necessary ;  because  such 
request  is  implied  from  the  occupation  of  the  defendant  himself. 

Devitt  replied. 

Lkfeot,  C.  J. 

The  only  argument  which  might  have  been  urged  with  any 

(a)  7  It.  Jut.  272.  (6)  Supra. 

(c)  S^pra.  00  2  Wila.  208. 

(e)  6Ir.  Jur.256. 


!!.i 
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E.  T.  1859.  «how  of  substance,  in  this  case,  is  this,  that,  as  the  Common  In 

^— v— — '     Procedure  Act  has  let  loose  the  established  forms  of  pleading,  t 

v.vby.t*       ^  ^  importance  to  hold  parties  strictly  to  the  forme  of  pleads* 

v. 

johnstonb.  which  have  been  substituted  bj  that  Act.     Bat,    although  tk 
Common  Law  Procedure  Act  has  thus  let  loose  the  old  foni 
of  pleading,  and  substituted  new  ones,  there  is  an  express  prcm- 
sion   (section  63)   that  the  forms  of  pleading   contained  in  tk 
schedule  annexed   to  the   Act  shall  be    sufficient,    in    the  cue 
to  which  they  apply,  and   that  a  departure  from   the  letter  i 
them  shall  not  be  matter  of  error  or  irregularity.       The  la 
itself,  therefore,  disposes  of  that  argument.    Now,  the  spirit  «4 
purpose  of  the  Common  Law  Procedure  Act,  with  respect  to  tk 
forms  of  pleading,  is,   as  we  have  already  held    in   a  esse  (<" 
which  has  been  referred  to,  and   indeed,  as  the  Act  itself  (J1 
shows,  that  a  defect  which,  heretofore,  could  be  objected  to  oolj 
by  special,  and  not  by  general  demurrer,    shall   not    render  i 
pleading  insufficient,  or  deprive  a  party  of  the  right  of  SUtof, 
a  good  and  substantial  cause  of  action.     The  plaint,  in  this  case.  | 
states,  that  "The  defendant  is  indebted  to  the  plaintiff  in  the  sob 
of  £70  sterling;"  that  is  admitted.     Here  then  is  a  debt,  at 
a  good  cause  of  action  so  far.    But,  it  is  matter  of  subitum 
that  a  good  consideration  be  also  stated)  and  the  consideration 
is,  accordingly,  stated  thus,   "  For  the  defendant's  use,  by  the 
plaintiff's  permission,  of  part  of  the  lands  of  Pelletstown,  situate^. 
But,  it  is  contended,  on  the  part  of  the  defendant,  that  the  plan* 
does  not  allege,  as  was  done  in  all  the  precedents  prior  to  the  pessing 
of  the  Common  Law  Procedure  Act,  that  the  lands  were  occupy 
at  the  request  of  the  defendant,  and  that  the  consideration,  then- 
fore,  in  the  present  case,  being  a  past   one,    according  to  the 
authorities,  the  request  should  have  been  averred.     The  answer 
to  that,  however,  is  this,  that  the  summons  and  plaint  discloses 
that  from  which,  of  necessity,  it  must  be  implied  that  the  defend- 
ant was  a  consenting  party  to  this  contract  from  the  beginning 
(and  it  is  only  to  show  that,  that  a  request  was  stated);  for  it  avers 
the  defendant's  occupation  of  the  lands  to  be  by  the  permit 
of  the  plaintiff;  that  permission  of  the  plaintiff  being  the  gist  of 

(a)  Gason  t.  O'Rgan  (7  Ir.  Jnr.  272).  (6)  Section  81. 
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the  action,  overriding  the  whole  of  the  defendant's  occupation  &  T.  1859* 

Queen'*  Bench 
from  first  to  last,  and  implying,  from  the  fact  of  the  defendant's     ' — n ' 

LBSUQB 

entry  upon  the  premises,  that  they  were  occupied  by  him  from  Vt 

first  to  last  by  the  plaintiff's  permission.  Such  an  occupation,  Johnstone. 
therefore,  necessarily  implies  consent  on  both  sides,  actus  oontra 
actum;  the  one  occupying  the  land  by  permission  of  the  other, 
and  the  other  giving  him  his  permission  to  do  so.  Under  these 
circumstances,  we  have  no  doubt  that  this  demurrer  must  be 
overruled:  the  authorities,  the  reason  of  the  thing,  and  the 
principle  of  the  late  Act  of  Parliament!  all  combining  to  lead 
us  to  that  conclusion. 

Pbbbin  and  O'Bribh,  JJn  concurred. 


WILLIAM  MURPHY,  Administrator  of  Anne  Murphy, 

V. 

CHARLES  LOGAN. 

May*. 

Action  by  the  plaintiff,  as  husband  and  administrator  of  his  de-  xo  an  action 

ceased  wife,  to  recover  compensation  under  the  9  &  10  Vie.,  c.  93^,  aThroDandand 

administrator 
of  his  deceased  wife,  to  recover  compensation  under  Lord  Campbell's  Act  (9  &  10 
Vie.,  c.  96),  the  defendant  pleaded,  inter  alia,  that  the  plaintiff  did  not,  with 
the  summons  and  plaint,  deliver  to  the  defendant,  or  to  his  attorney,  a  roll  par- 
ticular of  the  persons  for  whom  and  on  whose  behalf  the  action  was  brought,  and  of 
the  nature  of  the  claim  in  respect  of  which  damages  were  sought  to  be  recovered 
in  the  action,  as  required  by  the  statute,  intituled,  Sec — Held,  upon  demurrer, 
that  the  plea  was  no  answer  to  the  action,  the  requirements  of  section  4  of  the 
9  &  10  Vie.,  c.  93,  that  the  particulars  therein  specified  shall  be  delivered 
together  with  the  declaration  to  the  defendant,  or  his  attorney,  being  merely 
in  accordance  with  the  rules  and  practice  of  the  Court  in  which  the  action  may 
be  depending ;  the  right  of  action  accruing  prior  to  the  issuing  of  the  declaration, 
and  existing  altogether  independent  of  the  feet  of  the  declaration  being  issued 
or  not. 

In  such  case,  the  defendant,  if  he  require  particulars,  should  call  upon  the 
plaintiff  to  furnish  them ;  or,  in  case  of  his  refusal,  apply  to  the  Court  to  compel 
nim  to  do  so. 

•  Coram  Pmmxh  and  Haym,  JJ. 


88 


COMMON  LAW  REPORTS. 


' 


V. 
LOGAN. 


B.  T.  1859.  The  summons  and  plaint  alleged  that  the  defendant,  being  pones*: 
Q^L'z^f  of  a  certain  cart  and  a  horse  drawing  the  same,  which  were  uak 
murphy  j^  g0vernment,  care  and  direction  of  a  servant  of  the  defends* 
the  defendant  so  carelessly,  unskilfully  and  improperly  dron 
governed  and  directed  the  said  horse  and  cart,  that  the  m 
cart  struck  with  great  force  against  the  said  Anne  Murphy,  ast 
thereby  so  crushed  her,  that,  by  reason  of  the  injuries  so  receive. 
she  died.  It  also  alleged  that  the  action  was  brought  by  \k 
plaintiff  as  the  administrator  of  the  said  Anne  Murphy,  and  for  tfe 
benefit  of  the  plaintiff  (being  her  husband),  and  of  the  childrea 
of  the  said  Anne  Murphy. 

The   defendant,   by   his   first  defence,   denied  the    carelessnes 
negligence  or  unskilful  or  improper  conduct  on   the    part  of  te 
servant,   as   alleged  by  the  plaint ;  and  also  denied    that  it  w* 
by  reason  of  the  said  alleged  injuries  that  the  death  of  the  saX  i 
Anne  Murphy  was  caused ;  and  after  stating  that  the  said  Anne 
Murphy,  by   the  exercise  of  ordinary   care,   could    have    avoided  | 
collision  with  the  said  cart,  pleaded  as  a  further  defence,  "Ttet 
"  the  plaintiff  did  not,   with  the  summons  and  plaint,   deliver  to 
"  the  defendant,  or  to  his  attorney,  a  full  particular  of  the  person 
"  or  persons  for  whom  and  on  whose  behalf  this  action  has  been 
"brought,   and   of  the   nature   of  the   claim  in  respect  of  whici 
"  damages  are  sought  to  be  recovered  in  this  action,  as  required  6y 
"  the  statute  in  such  case  made  and  provided,  and  which  is  intituW 
" '  An  Act  for  Compensating  the  Families  of  Persons  Killed  by 
"Accidents."'     To  this  last  defence  the  plaintiff  demurred,  up® 
the  ground   that  the  said  defence  did  not  traverse,  or  confess  and 
avoid  the  statements  of  the  plaint,  or  any  of  them  ;  and  because 
the  said  defence  took  or  tendered  no  material  issue  of  fact ;  v& 
because  the  writ  of  summons  and  plaint  itself  was  a  sufficient  parti- 
cular within  the  meaning  of  the   said   statute,   and   because  said 
defence  was  pleaded  in  bar  to  the  action  generally,  which  it  codM 
not  be,  and   because   said   defence   was  altogether   insufficient  in 
law,  and  did  not  state  any  manner  of  legal  defence  to  the  action. 

•  Note. — The  points  of  demurrer  noted  for  argument  were,  first;— Tb$t& 
non-deliyery  of  the  particulars,  as  relied  on  by  the  defence,  is  no  ground  of  defend 
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C.  B.  Barry  (with  him  B.  SwUmm),  for  the  demurrer. 
The  question  in  this  case  turns  on  the  construction  of  the  9  &  10 
Vic*,  c  93,  s.  4.*     The  defence  demurred  to  relies  upon  the  non- 
delivery of  the  particular  together  with  the  declaration,  required 
bj  that  section,  as  an  answer  to  the  present  action.    In  this, 
however,  the  defence  is  defective,  the  provisions  of  the   section 
not  being  mandatory,  but  merely  directory ;  all  that  is  meant  by 
this  section   is  simply  to  pat  the  present  action  upon  the  same 
footing  as  those  actions  in  which  a  bill  of  particulars  is  required 
to  be  furnished,  and  in  which,  if  these  particulars  are  not  furnished, 
the  defendant's  course  is  to  apply  to  the  Court  -to  set  aside  the 
proceedings,  or  to  require  the  plaintiff  to  give  such  particulars.  That, 
however,  results  from  the  practice  of  the  Court ;  but  here,  as  the 
statute  in  question  -is  merely  directory,  containing,  as  it  does,  only 
affirmative  words,  a  non-compliance  with  it  does  not  constitute  a 
bar  to  the  action.    The  distinction  between  statutes  that  are  direc- 
tory and  those  that  are  mandatory  is  now  well  settled.    "  There  is 
"  a  well  known  distinction  between  circumstances  which  are  of  the 
M  essence  of  a  thing  required  to  be  done  by  an  Act  of  Parliament, 
"  and  clauses  merely  directory : "  Lord  Mansfield,  C.  J,  in  Bex  v. 
LoxdaU  (•)•    This  distinction  is  also  recognised  by  Taunton  J.,  in 
Pearse  v.  Morriee  (b\  and  in  The  King  v.  Justices  of  Leicester  (e). 


E.  T.  1859. 
Qween'tBenek 


(a)  1  Bur.  445,  447. 


(6)  2  Ad.  &  El.  84,  96. 


(c)7B.  &Cr.  6. 


*  Not*. — This  section  is  as  follows :— ••  And  be  it  enacted,  that  in  every  such 
actios  the  plaintiff  en  the  record  shall  be  required,  together  with  the  declaration, 
to  deliver  to  the  defendant,  or  his  attorney,  a  full  particular  of  the  person  or 
persons  for  whom  and  on  whose'  behalf  such  action  shall  be  brought,  and  of  the 
nature  of  the  claim  in  respect  of  which  damages  shall  be  sought  to  be  recovered." 


Secondly. — That  it  is  not  necessary  to  deliver  such  particulars  to  the  defendant, 
or  his  attorney,  with  the  plaint,  in  manner  and  form  as  in  the  defence  mentioned. 

Thirdly. — That  the  defence  neither  traverses,  nor  confesses  and  avoids,  the 
material  statements  of  the  plaint,  or  any  of  them,  and  tenders  no  material  issue. 

Fourthly. — That  the  defence  does  not  show  any  breach  of,  or  non-compliance 
with,  any  provision  of  the  statute  applicable  to  the  case. 

Fifthly.— That  the  plaint  is  a  sufficient  particular. 

Sixthly. — That  the  defence  is  pleaded  in  bar  to  the  action  generally. 

Seventhly. — That  the  defence  is  wholly  insufficient  in  law,  and  states  no  man* 
ner  of  legal  defence. 

VOL.10.  12  L 
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MURPHY 

V. 
LOGAN. 


£.  T.  1859.  The  non-delivery  of  this  particular  with  the  declaration  is  not  of 
(free*  a  Bench  the  e88enoe  ^  ^  acti0n  ;  nor  does  the  statute  go  on  to  enact  tk 
no  action  shall  be  brought  unless  the  provisions  of  this  section  be 
complied  with.  This  will  be  more  apparent,  upon  contrasting  tk 
language  of  this  section  with  that  of  section  9  of  the  12  Ftc. 
c.  16,  which  requires  notice  of  the  intention  to  bring  an  acta 
against  a  Justice  of  the  Peace  to  be  given  to  him  one  month  befos 
the  bringing  of  such  action ;  which  provides  that  "  No  such  actios 
"  shall  be  commenced  against  any  such  Justice  of  the  Peace,  wt 
"  one  calendar  month,  at  least,  after  notice  in  writing  of  such  intended 
44  action  shall  have  been  delivered  to  him,M  &c. ;  and  then  by  sccta 
12,  "If,  at  the  trial  of  any  such  action,  the  plaintiff  shall  a* 
"  prove  that  such  notice  as  aforesaid  was  given  one  calendar  moea 
"  before  such  action  was  commenced,  the  plaintiff  shall  be  nonanhel  | 
"  or  the  jury  shall  give  a  verdict  for  the  defendant.99  Again,  the? 
are  cases  in  which  the  doing  of  a  certain  thing  is  a  condition  pit*  | 
dent  to  the  bringing  of  the  action :  The  King  r.  The  Inhabitant!  f 
Birmingham  (a)  ;  Cole  v.  Green  (b) ;  In  re  Burden  (c) ;  bat  bat 
the  action  must  be  brought  in  the  first  instance.  If  the  Court  h& 
that  the  provisions  of  section  4  are  mandatory,  that  will  be,  is 
effect,  deciding  that  no  action  could  have  been  brought  u& 
this  statute  prior  to  the  Practice  and  Process  Act,  since,  bete 
that  Act,  the  declaration  was  never  delivered  to  the  defendant,  d 
it  was  by  that  Act  that  a  copy,  and  merely  a  copy,  was  furnisbec 
to  the  defendant.  But  when  we  come  to  consider  the  Comsa 
Law  Procedure  Act  1853,  the  case  is  a  fortiori,  because  saw 
that  statute  there  is  no  such  thing  as  a  declaration.  By  section  3! 
of  that  Act,  the  summons  and  plaint  directed  to  be  filed  w& 
the  Pleadings  Assistant  of  the  Court  in  which  the  action  is  & 
pending  "  shall  be  deemed  a  pleading  of  the  plaintiff,  in  lien  d 
stead  of  a  declaration.9'  If,  therefore,  the  construction  contend 
for  by  the  defendant  be  put  upon  this  4th  section  of  the  9  ^ 
Ptc.,  c.  93,  it  will  be  impossible,  in  the  present  state  of  the  to 
to  carry  it  out.    This  defence  is  also  defective  since  it  is  pka^ 

(«)  8  B.  &  Cr.  29.  (6)  6M.& Gr.  872. 

(•)  27  Law  Jour.,  C.  P.,  250. 
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in  bar  to  the  action  generally.    A  plea  in  bar  must  go  to  the  whole  E.  T.  1889. 

Queen's  Bench 
of  the  action ;  it  most  be  a  complete  answer,  and  show  matters  from     w  ■  v     ■' 


which  it  will  be  apparent,  assuming  the  facts  to  be  true,  that,  at  r# 

the  time  of  the  issuing  of  the  summons  and  plaint,  the  plaintiff      logah. 

had  no  cause  of  action.    It  is,  however,  admitted  that,  at  the 

time  of  the  issuing  of  the  summons  and  plaint,  the  plaintiff  had 

a  good  cause  of  action ;  so  that  this  curious  result  will  take  place, 

that,  as  the  summons  and  plaint  is  valid  for  six  months,  the  plaintiff, 

having  a  good  cause  of  action  for  six  months,  may,  through  a  mistake 

of  the  process-server  in  not  serving  a  bill  of  particulars,  be  unable  to 

proceed  with  his  action.     The  summons  and  plaint  itself  furnishes 

sufficient  particulars,  and,  as  such,  is  a  compliance  with  section  4. 

If  the  defendant  be  not  satisfied  with  them,  he  must  apply  to  the 

Court,  the  course  pointed  out  as  being  the  proper  one,  by  the  case  of 

Hull  v.  Bollard  (a),  which  was  decided  upon  the  construction  of  the 

15  &   16  Vicn  c  83,  a  statute  much  more  stringent  than  the 

present. 

O'Riordan  and  Serjeant  Deaty,  contra. 

In  cases  of  actions  against  Magistrates,  the  notice  required  to  be 
given  by  the  statute  is  a  restriction  of  the  Common  Law  right  of  the 
subject  Prior  to  the  9  &  10  Vie^  c.  93,  no  action  was  maintain- 
able at  Common  Law  for  injuries  of  the  nature  contemplated  by 
that  statute,  by  which,  for  the  first  time,  a  remedy  was  given. 
The  rule  in  such  cases  is  this ;  that  where  a  statute,  for  the  first 
time,  gives  a  right  or  a  remedy  which  did  not  exist  before,  that 
then  the  party  seeking  to  enforce  that  right,  or  avail  himself  of 
that  remedy,  must  proceed  in  the  way  pointed  out  by  the  Act ; 
but  where,  to  a  requirement  of  the  Common  Law,  anything  is 
superadded  by  a  statute,  then  a  non-compliance  with  the  terms 
of  the  statute  will  not  be  fatal,  unless  the  statute  says  that  such 
non-compliance  shall  render  the  proceeding  void.  When  the  Act 
in  question  says  that  the  particular  is  to  state  the  nature  of  the 
claim  in  respect  of  which  damages  are  sought  to  be  recovered,  that 
means  the  position  in  life  of  the  plaintiff,  in  order  that  the  defend- 
er 1  H.  &  N.  134 ;  S.  C,  25  Law  Jour.,  Exch.,  304.  ' 
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£.  T.  1859-  aat  may  knaw  the  amount  at  compensation  he  ataM  atopf 
v '     iaIo  Cowl,  or,  by  arrangement  oat  of  Court,  give  to  the  paid 


MlTftfliY 
LOO  AN. 


The  damage  moat  be  a  pecuniary  one.    In  this  ease,  as  it  i&\ 
the  statute  alone  the  plaintiff  oan  recover  any  compeasttiai,  a 
course  pointed  out  by  it  should  have  been  followed  by  the  puin&K 
That  has  not  been  done.    Sections  11  and  16  of  the  Common  La 
Procedure  Act  1658  refer  merely  to  matters  of  procedural 
non-oomplianoe  with  their  provisions  is,  therefore,  only  an  img* 
larity.  Although  the  term  "declaration-  la  not  used  in  the Comaa 
Law  Procedure  Act  1853,  yet  the  summons  and  plaint,  being  s* 
stituted  for  it,  must,  equally  with  the  declaration,  show  t  ps 
cause  of  action  :  sections  5  &  10.      By  section  19.  all  atataai 
relating  to  actions,  or  the  pleadings  therein,  6c,  not  inconsiai 
with  the  Common  Law  Procedure  Act,  nor  thereby  repealed,  a 
to  be  in  force  with  reference  to  actions  brought  after  the  eommn* 
ment  of  the  Common  Law  Procedure  Act. 


2?.  Sullivan  was  not  called  upon  by  the  Court  to  reply. 


Peuxb,  J. 

When  it  is  enacted,  by  section  4  of  the  9  &  10  Ft*.,  C&  to 
the  particulars  therein  specified  shall  be  delivered,  together  wA 
the  declaration,  to  the  defendant  or  his  attorney,  that  is  a  reqan* 
ment  merely  in  accordance  with  the  rulea  and  practice  of  the  Coo 
in  which  the  action  may  be  depending.  But  the  right  of  actio 
accrues  prior  to  the  issuing  of  the  declaration,  and  exists  altogetfc 
independently  of  the  fact  of  the  declaration  being  issued  or  w 
If  the  defendant  require  particulars,  he  should  call  upon  the  pan 
tiff  to  furnish  them ;  or,  in  case  of  his  refusal,  apply  to  the  Court 
compel  him  to  do  so.     This  demurrer  must  be  allowed  with  ooefc 


Hates,  J.,  concurred. 


Demurrer  allowed  with  coste. 
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E.  T.  1659. 
Qafsa'sBsasft 


In  the  Matter  of  T.  FRANKS  and  A.  T.  FORSTER,  Trustees 
of  the  will  of  T.  C.  KEARNEY,  deceased,  on  behalf  of  T.  C. 
KEARNEY  an  infant)  and  a  certain  Presentment,  passed  by 
the  Grand  Jury  of  the  County  of  Cork,  at  the  Summer  Assises 
1858,  for  the  construction  of  a  Timber-bridge  over  the  Bandon 
River  at  Tissasson.* 

Magi. 
G.  Fitzoibboh  had,  on  the  18th  of  March  last,  obtained  a  eon-  A  present- 
ditional  order  for  a  certiorari,  to  remove  into  this  Court  a  present-  bridge  had 
ment  passed  by  the  Grand  Jury  of  the  county  of  Cork,  at  the  Summer  tne  5rand   7 
Assises  1858,  whereby  the  sum  of  £2350  was  presented  to  be  raised  jj^.^L. 
off  the  oounty  at  large,  £1500  off  the  barony  of  Kinsale,  and  £900  *JJo £^ 


off  the  barony  of  Courceys,  for  the  purpose  of  constructing  a  timber-  r*f**d  m  **<* 
*  of  toe  present- 

bridge,  with  portcullis  and  causeway,  across  the  Bandon  river,  on  ment,  and  part 

the  road  from  Kinsale  to  Courceys  country,  between  the  lands  of  presented  had 

been  levied; 

Tissassan,  on  the  Kinsale  side,  and  the  lands  of  Kilnaolona  on  the  the  contractor 

also  had  ex* 

Courceys  side,  with  all  documents  connected  therewith,  in  order  pended  const- 

that  same  might  be  quashed.f     It  appeared,  by  the  affidavit  of  £  ubouT^d 
?  materials,    in 

preparing  for  the  construction  of  a  bridge. — Held,  that  the  Court  would  not,  upon 
die  application  of  parties  who  had  actively  concurred  in  passing  the  presentment, 
and  had  since  acquiesced  in  it,  grant  a  certiorari,  to  bring  up  the  presentment,  for 

the  grounds  that  the  Grand  Jury  had  i 


the  purpose  of  quashing  it,  upon  the  grounds  that  the  Grand  Jury  had  no  authority 
to  grant  it,  and  that  it  was  roid  upon  the  face  of  it,  for  omitting  to  state  the  section 
of  the  statute,  and  the  year  of  the  king's  reign  in  which  one  of  the  statutes  relied  on 
had  been  passed. 

HM  aho9  that  it  made  bo  difference  mat  the  parties  who  had  so  concurred  and 
acquiesced  were  trustees  for  an  infant,  whose  rights  might  possibly  be  prejudiced  by 
the  construction  of  the  bridge. 

•  O'Bbzbv,  J.,  OOSSRlS. 


t  Nora. — The  following  grounds  for  quashing  the  presentment  were  stated  in 
the  conditional  order :— First— That  the  Grand  Jury  had  no  legal  power  or  au- 
thority to  make  the  presentment,  under  either  of  the  Acts  therein  referred  to* 

Second.— That  the  presentment  was  illegal,  there  being  in  fact  no  such  road 
as  that  mentioned  in  the  presentment  in  existence ;  the  truth  and  feet  being  that 
there  did  not  exist,  at  the  time  when  the  presentment  was  made,  nor  since,  any 
road  whaterer  at  either  side  of  the  rirer  upon  the  land  on  which,  according  to  the 
presentment,  the  bridge  was  to  abut. 
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E.  T.  1859-  T.  Franks,  that  application*  for  the  presentment  had  been  e*,- 
Que**'*  Bench 

at  the  Kinsale  Pretentment  Seasons  held  in  the  barony  of  husk 

on  the  8th  of  January  1858,    and  at  the  Presentment  Seas- 

held  in  the  barony  of  Courceys,  on  the  21st  of  January  1& 

and,  haying  been  approved  of  and  adopted  at  these  Seasons  * 

spectivery,  were  submitted  to  the  Grand  Jury  of  the  county: 

Cork,  at  the  ensuing  Spring  Assises,  and  were   then  appron 

of,  and  certified  by  the  foreman.    That  the  applications  were  igc 

submitted,  on  the  5th  and  17th  of  June  1858,  to  the  said  P* 

sentment  Sessions  respectively;   and,  having  been  again  apprws; 

of  and  adopted,  were  submitted  to  the  Grand  Jury  for  the  coot 

of  Cork,  at  the  Summer  Assises  1858,  when  the  presentment  w 

finally  approved  of  and  passed,  and  was  subsequently  fisted  i; 

the  Judge  of  Assize.     That  the  statutes  mentioned  in  the  preset 

ment  were  6  &  7  W.  4,  c  116,  ss.  12,  16,  20,  50,  51,  56, 60,  f 

128,  174,  and  also  the  Act*  W.  4,  c.  2.    That,  by  letters  paw 

of  the  7  W.  3  (13th  of  February  1694),  divers  lands  and  fenia 

including  the  ferry  of  Kinsale,  were  granted  to  J.  Roche,  his  fee 

and  assigns,  to  be  held  of  the  Crown  in  free  and  common  aoeaa 

at  the  yearly  rent  of  £4.  10s.    That  J.  Roche's  estate  and  into* 

in  the  said  ferry  had  vested  in  J.  C.  Kearney,  who,  by  his  rZ 

in  1844,  devised  the  same  to  T.  Franks  and  A.  T.  Forster,  and  thsr 

heirs,  in  trust  for  T.  C.  Kearney  in  taii     That  the  tenant  in  fci 

was  an  infant  under  the  age  of  twenty-one  years.     That  the  fan 

was  situate  on  the  Bandon  river,  where  it  flows  into  the  hirboe 

of  Kinsale,  opposite  to  the  town ;  and,  there  being  no  other  fenj 

nor  any  ford  across  the  river,  for  several  miles,   was  the  <$ 

means  by  which  cattle  and  goods  could  be  transported  from  ok 

side  of  the  river  to  the  other,  and  traffic  carried  on  between  En- 

•  This  Act  is  the  7  W.  4,  c  2 ;  it  was  not  accurately  stated  in  the  pretflnflu* 
the  King's  reign  and  the  section  being  both  omitted. 


1 


Third.— That  the  year  of  the  King's  reign,  and  the  chapter  and  section  oftn* 
statute  under  which  the  presentment  purported  to  be  made,  were  not  menttad 
im  the  presentment,  as  required  by  6  &  7  W.  4,  c.  116,  s.  127. 

Fourth. — That  the  proposed  bridge  would  be  an  illegal  interference  with* 
rights  of  the  minor,  and  with  his  property  in  the  ferry  over  the  Bandon  rirtf • 
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sale  and  the  barony  of  Courceys.    That  the  ferry  was  let  at  an  E.  T.  1859* 

average  annual  rent  of  £100.    That  the  building  of  the  proposed     *—  .v-  -* 

In  ft 
bridge  would  divert  the  whole  traffic  from  the  ferry,  which,  never-     franks. 

theless,  the  owner  would  be  bound  to  maintain. 

The  affidavit  also  alleged  that  there  was  no  road  whatever 
leading  to  the  points  at  either  side  of  the  river  upon  which  the 
proposed  bridge  was  to  abut,  and  that  the  statements  to  the  con- 
trary in  the  applications  to  the  Presentment  Sessions  were  untrue. 
By  the  affidavits  filed  for  the  purpose  of  resisting  the  certiorari, 
it  appeared  that,  in  the  applications  to  the  Presentment  Sessions, 
the  statutes  were  correctly  mentioned.    That  the  said  A.  T.  Forster 
had  been  the  Chairman  of  the  Presentment  Sessions  held  in  the 
barony  of  Courceys,  on  the  21st  of  January  and  17th  of  June  1858, 
at  which  the  applications  had  been  approved  of  and  adopted.    That 
the  bridge  was  a  work  of  public  utility,  and  absolutely  necessary. 
That  a  voluntary  subscription  of  £1500  had  been  raised  by  the 
ratepayers  and  proprietors  of  land  in  the  baronies  of  Kinsale  and 
Courceys,  and  paid  to  the  Treasurer  of  the  county  of  Cork,  in  aid 
of  the  presentment.     That  the  said  T.  Franks  and  A.  T.  Forster 
entered  a  traverse  for  damages,  for  the  loss  of  the  tolls  of  the 
ferry,  at  the  Cork  Spring  Assizes  1858,  which  was  subsequently 
nilledy  no  person  appearing  to  sustain  the  traverse.    That  the  con- 
tractor for  the  bridge  had  expended  large  sums  in  the  purchase 
of  materials,  and  in  the  preparation  for  the  construction  of  the 
bridge,  and  that  he  had  not  received  any  notice  to  warn  him 
against  such  preparations,  which  would  be  valueless  to  him  if  the 
presentment  were  quashed.    It  was  also  alleged,  by  the  affidavits 
against  the  certiorari,  that  the  roads  leading  to  the  points  at  the  oppo- 
site sides  of  the  river,  where  the  bridge  was  to  be  constructed,  had 
been  made  several  years  since  by  presentment,  and  were  still  in 
existence ;  and  it  was  also  alleged  that  the  ferry  in  question  would 
not  be  injured  by  the  construction  of  the  bridge. 

Serjeant  Deaey  (with  him  O'Riordan)  now  showed  cause. 
One  of  the  persons  who  seeks  now  to  question  the  presentment 
was  Chairman  of  two  of  the  Presentment  Sessions  at  which  succes- 
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B.  T\  }  359.  sively  the  presentment  was  passed ;  and  a  traverse  for  dunirsii 
entered  by  both  the  parties  applying  for  this  certiorari,  which,  hot 


In  re 
FRANKS* 


ever,  they  did  not  ohoose  to  follow  up.    The  applications  fortk 
presentment,  and  the  presentment  itself,  were  duly  investi^td 
at  the  Presentment  Sessions  and  Assises;  and  the  praentoot 
being  legal,  and  these  parties  having  pretermitted  their  time  k 
objection,  and  neglected  to  pursue  their  traverse  for  damages,  4 
not  be  permitted  now  to  question  this  presentment;  large  sua 
have  been  expended,  and  agreements  entered  into  on  the  fifth  i 
its  validity.    The  parties  have  lain  by  so  long  that  the  Cost 
will  not  yield  to  this  application :  Ex  parte  Henn  (a).    The  ex* 
ence  of  roads  at  the  places  indicated  for  the  bridge  was  a  mtttr 
for  the  local  Presentment  Sessions  to  examine ;  and  the  faet  1 
their  existence  is  shown,  beyond  dispute,  by  the   affidavits  fflsi 
as  cause.— [PxnniH,  J.    Has  any  part  of  the  presentment  bes 
levied  ?]— Yes  ;*  and  what  is  now  to  be  done  with  the  moo* 
which  has  been  raised?  The  Queen  v.  JftKot/(6).     The  propoai 
bridge  is  a  public  benefit,  and  it  is  not  designed  either  to  aTcii 
or  as  a  fraud  upon  the  ferry;   its  interference  with  the  fern, 
therefore  (even  if  that  should  be  its  result),  is  no  ground  of  objec- 
tion :  Tripp  v.  Frank  (e) ;  Huxsey  v.  Field  (d). 


Jelled^  for  the  contractor,  was  not  called  upon  by  the  Court 


G.  Fitzgibbon  and  W.  A.  Exham,  for  the  trustees  of  the  wiQ « 
G.  Kearney,  in  support  of  the  conditional  order. 

This  Court  will  not  bind  a  minor,  by  the  alleged  acquiescence  c 
one  of  his  trustees.  It  was  necessary  to  abandon  the  traverse  ft 
damages  for  injury  to  the  ferry,  because  it  was  not  sustsimbi 
under  the  Grand  Jury  Act(e).  The  facts  disclosed  by  affidtr 
show  that  a  presentment  for  the  proposed  bridge  is  illegal,  ato 
vires  of  the  Grand  Jury ;  and  this  Court  will  therefore  exams 

(a)  6  It.  Com.  Law  Rep.  289.  (6)  2  Ir.  Law  Rep.  16. 

(0  4  T.  R.  606.  (<*)  2  C,  If.  &  R.  432. 

(•)  6  &7  W.4,c  116,8.  184. 

+  This  fact  was  stated  at  the  Bar. 
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into  the  presentment.  In  the  case  of  Ex  parte  Henn,  the  objec-  E.  T.  1859. 
tion  which  was  relied  on  was  merely  an  informality,  not  an  absolute 
illegality  in  the  presentment.  In  that  case,  xthe  Grand  Jury  had 
authority  to  grant  the  presentment ;  but,  in  the  present  case,  they 
had  no  authority  whatsoever  under  the  6  &  7  W.  4,  c.  116,  ss.  56, 
57*  The  Court  will  investigate  whether  there  are  any  such  roads 
leading  to  and  from  the  banks  of  the  river  at  each  end  of  the  pro- 
posed bridge,  as  alleged.  The  affidavits  show  that  there  are  no  such 
roads;  in  fact,  they  are  roads  marked  out  and  commenced,  but 
never  finished,  or  opened  for  traffic.  Lastly,  the  presentment  is 
void  on  the  face  of  it— 6  &  7  W.  4,  c.  116,  s.  127 — because  it  does 
1       not  state  the  chapter  or  section  of  the  second  Act  relied  on. 

*  Lefboy,  C.  J. 

:  The  minor  is  represented  in  this  Court  by  his  trustees;  he  is 

bound  by  their  acquiescence,  and  we  cannot  allow  the  doctrines  of 

r  Courts  of  Equity  to  interfere  with  legal  principles.  The  Court  is 
called  upon  now  to  make  the  order  for  a  certiorari  absolute — to  set 
afloat  this  presentment,  which  has  been  acquiesced  in  for  a  long 
time,  and  under  which  money  has  been  levied.  These  trustees 
actively  concurred  in  the  presentment,  and  afterwards  choose  to  look 
on,  and  suffer  all  these  matters  to  be  accomplished ;  they  are  not, 
therefore,  entitled  now  to  call  upon  this  Court  quieta  movere.  In 
allowing  the  cause  shown  against  the  conditional  order,  we  are 
acting  on  the  well-known  Common  Law  maxim,  vigilantibui  non 
dormientibus  jura  tubvemunt.  We  do  not,  however,  think  it  a 
case  for  costs. 

Cause  allowed  without  costs. 


vol.  10.  13  L 
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TUOHEY 


J 


THE  GREAT  SOUTHERN  AND  WESTERN  RAILWAY 
COMPANY.* 


May  10. 


The    plaintiff  Action  for  injury  to  the  plaintiff's  house  and   premises,  by  ft 

occupied     a 

dwelling-house  defendants,  in  the  execution  of  the  works  of  their  Railway. 

abutting  on  a 

public    high  Second  count. — That,  to  wit,  on  the,  Ac,  the  defendants,  in  ft 

way  Company^  construction  of  a  Railway,  to  wit,  from,  &c^  and    in  the  exere^l 

Son  ^f^the"  °^  tn6  P°wer  given   by  the  Railways  Clauses   Consolidation  As 

Bailway!  rai£  1845»  and  other  8tatutes  in  that  case  made  and  provided,  raised,  fr  j 

ht^road11^0  neaPm8  ^a*1*  *°  the  height  of,  to  wit,  ten  feet,  and  used  a  certe 

the  height  of  public  road  leading  from,  &c.,  at  a  certain  part  thereof,- opposite  u  , 

ten  feet,  oppos-  r  .      ° 

ite  to  the  plain-  the  messuage  and  premises  of  the  plaintiff,  hereinafter  mention^ 
tiff's     house;  or  '  L       .   I 

and  the  special  and  elevated  the  same  to  a  height  of,  to  wit,  ten  feet  abore  a  I 
damage    re-  i 

suiting   from  former  level,  and  thereby  rendered  the  same  inconvenient  to  passes-  j 

the  defendants  ger*  **&  *°  tne  plaintiff,  being  one  of  the  persons  entitled  to  the  tf 

JSaintiff  al?*  of  the  8aid  road  5  and  the  Pontiff  *"*n  that  the  defendants  did  o* 

access  *  to*  Ws  De^ore  tne  commencement  of  any  such  operations,  cause  a  sufficient 

house  was  im-  roa^  to  ^  made  instead  of  the  road  so  interfered  with,  and  did  s* 

peded,  and  the 

house  rendered  maintain  any  such  substituted  road  in  a  state  as  convenient  fa 

damp  and  un-  | 

wholesome  by  passengers  and  carriages  as   the   road   so    interfered    with ;  tot  I 

rain  and  mud 

which  penetra-  the  plaintiff  saith  that  he  was,  at  the  time  of  the  committing  0  i 

from    an    ad-  the  said  grievances  by  the  defendants,  and  thence   hitherto  hath  j 

whereby    the'  b®611  ana*   Bt*N   *8»  lawfully  possessed  of  a  certain  messuage  and 

fus^eal&.°To  P™11"*68*  with  the  appurtenances,  situate,  &c.,  adjoining  the  sd 

an    action  *  I 

brought  by  the  plaintiff  for  these  grievances,  against  the  Railway  Company,  under 

the  Railways  Clauses  Consolidation  Act  1845,  ss.  53,  55,  the  Company  pleaded 

a  justification,  under  their  Private  Act  and  the  statutes  in  that  case  provided. —  I 

Hcld>  overruling  a  demurrer  to  the  defence,  that  the  action  was  not  maintainable, 

the  plaintiff's  loss  of  health  being  the  consequence  of  the  injury  to  his  house, 

and  such  injury  being  of  a  permanent  nature,  and  the  subject  of  compensation 

by  the  arbitrator,  pursuant  to  the  14  &  15  Vic.,  c  70. 

*  O'Brien,  J.,  absente. 
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public  road ;  and,  by  reason  thereof,  the  plaintiff,  during  all  the  E.  T.  185p. 

time  aforesaid,  ought  to  have  had,  and  still  ought  to  have,  a  certain      — ■% *  ' 

right  of  way  into  the  public  road  so  interfered  with,  that  is  to  say,  a  9 

level  crossing  and  way,  over  and  out  of  the  said  public  road,  into  the  or-  «•  &  <*• 
said  messuage  and  premises  of  the  plaintiff,  with  the  appurtenances, 
and  from  and  out  of  the  said  messuage  and  premises  of  the  plaintiff, 
'with  the  appurtenances,  into  and  over  the  said  public  road,  at  the 
part  thereof  so  raised  and  used  by  the  defendants,  for  the  plaintiff; 
hia  family  and  servants,  on  foot,  to  go,  return  and  pass  and  re-pass,  at 
all  times ;  and  the  plaintiff  saiib  that  he  hath  suffered  special  damage, 
by  reason  that  the  said  defendants,  by  so  heaping  earth  upon  and 
raising  said  road,  have  rendered  said  level  Grossing  and  way  broken 
and  impassable,  and  did  not  cause  another  sufficient  road  to  be  made 
before  they  interfered  with  the  said  public  road  by  so  raising  it  to  a 
height  of,  to  wit,  ten  feet,  as  aforesaid,  opposite  to  the  said  messuage 
and  premises  of  the  plaintiff;  and  by  reason  that  the  defendants 
have  not  caused  any  sufficient  road  to  be  made,  whereby  the  said 
level  crossing,  to  which  the  plaintiff  was  so  as  aforesaid  entitled,  has 
been  destroyed,  and  the  said  way  from  the  plaintiff's  messuage 
and  premises,  with  the  appurtenances,  into  and  over  the  said  public 
road,  has  been  interrupted,  and  made  dangerous  and  extraordinarily 
inconvenient  to  the  plaintiff;  his  family  and  servants,  and  the 
plaintiff  has  been  deprived  of  his  previous  mode  of  access  to  his  said 
messuage  and  premises ;  and  by  reason  of  the  said  elevation  of  the 
road  in  front  of  the  plaintiff's  said  house  and  promises,  and  of  said 
interference  with  the  plaintiff's  said  right  of  way,  the  rain  water 
and  mud  from  an  adjoining  bridge,  and  from  said  high  road,  run 
into  plaintiff's  house  aforesaid,  and  in  wet  weather  renders  same 
unwholesome;  and  the  plaintiff  saith  that,  in  consequence  of  plain- 
tiff's said  house  being  so  rendered  unwholesome,   by  reason  of 
defendants  having  so  interfered  with  plaintiff's  right  of  way,  plain- 
tiff became  sick  and  confined  to  his  bed  from  illness,  to  wit,  ibr  the 
space  of  ten  weeks ;  and  plaintiff  saith  that  he  suffered  such  special 
damage,  amounting  in  the  whole  to,  &c. 

Third  count. — That  on,  &c,  the  defendants  raised  and  used  a 
certain  public  road,  leading,  &c.,  at  a  certain  part  thereof,  opposite 
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E.  T.  1869.  to  the  messuage  and  premises  of  the  plaintiff  hereinafter  meotoei 

. '  and  elevated  the  same  to  a  height  of,  to  wit,  ten  feet  aboTc  l 

former  level,  and  thereby  rendered  the  same  extraordinarily  ires- 

ot.  a.  &  w.  venient  to  passengers  and  to  the  plaintiff,  being  one  of  the  perscs 
entitled  to  the  nse  of  said  road ;  and  plaintiff  saith  that  the  dele:- 
ants  did  not,  before  the  commencement  of  any  such  operation 
cause  a  sufficient  road  to  be  made,  instead  of  the  road  so  interfere 
with,  and  did  not  maintain  any  such  substituted  road  in  a  sua 
as  convenient  for  passengers  and  carriages  as  the  road  so  interfere 
with.  This  count  contained  averments  of  the  plaintiff's  possesses 
of  a  messuage,  &c,  and,  by  reason  thereof,  of  his  right  of  way  oren 
level  crossing,  similar  to  the  averments  in  the  second  count ;  and  L 
also  contained  averments  of  special  damage,  by  reason  of  the  defeoi 
ants'  acts  in  the  premises,  similar  to  the  averments  of  special  dama^ 
in  the  second  count. 

The  plaint  also  contained  other  counts,  the  defences  to  whki 
were  not  demurred  to. 

To  the  second  and  third  counts   the  defendants    pleaded  fear 
defences ;  via^  first,  a  traverse  of  the  special  damage  ;  second,  i 
traverse    of   the    injuries    to    the  public  road  ;  third,    that  the 
earth  was  heaped  upon  said  public  road,  and  same  was  raised,  u  is  | 
said  second  and  third  counts,  and  each  of  them,  alleged,  by  tk 
defendants,  in  the  due  exercise  of  their  powers  and  in  pursuance  of 
the  statutes  in  that  case  provided ;  and  also  by  virtue  of  a  certiu 
Private  Act  of  Parliament  passed,  &c.,  and  intituled,  &c.  (fl) ;  *^  , 
if  the  plaintiff  or  his  premises  were  thereby  injuriously  affected, 
he    ought    to   have   pursued   the  remedy  in   that  behalf   by  the  i 
said  Acts  of  Parliament  provided ;    and  he  has  not  any  right  to 
resort  to  or  sustain  an  action  at  Law  for  said  alleged  injuries;  I 
fourth,  that  the  right  of  way  and  level  crossing  claimed  by  d*  j 
plaintiff  was,  from  and  to  his  house   and  premises,   as  in  pi*10* 
mentioned,  into  and  off  a  certain   public  road  leading,  &c->  u»    | 
portion  of  which  said  public  road  was  adjoining  to,  abutting  up00    , 
and  opposite  to  the  house  and  premises  of  the  plaintiff;  and  defend- 
ants say  that,  in  the  due  exercise  and  execution  of  the  povtf*    | 

(a)  The  Boscrea  and  Paraonatown  Junction  Railway  Act 
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given  to  them  by  the  said  statutes,  in  the  second  count  of  the  E.  T.  1859. 

summons  and  plaint  mentioned,  and  of  the  statute  in  said  third     v 

defence    mentioned,    and   in    pursuance    thereof,   said    defendants 

raised  said  public  road,  as  in  said  summons  and  plaint  mentioned,  gt.  s.  &  w. 

and  executed  and  performed  the  works  in  the  second  and  third  A 

counts  of  said  summons  and  plaint  mentioned ;  and  if  the  plaintiff, 

or  his  property,  or  the  right  of  way  and  level  crossing  by  him 

claimed  were,  as  alleged  by  him,  injuriously  affected  thereby,  he 

ought  to  have  pursued  the  remedy  in  that  behalf  by  the  said  Acts 

of  Parliament  provided,   and  has  not  any  right  to  resort   to  or 

sustain  an  action  at  Law  for  the  injuries  by  him  in  said  counts 

alleged. 

Demurrer  to  the  above  third  and  fourth  defences,  on  the  ground 
that  the  said  defences  respectively  admitted  the  matters  complained 
of,  and  offered  no  answer  to  the  same ;  and  because  the  plaintiff  had 
pursued  the  remedy  pointed  out  by  the  said  Acts,  and  was  entitled, 
by  the  said  Acts,  to  maintain  an  action  at  Law  for  the  special  dam- 
age occasioned  by  the  several  matters  complained  of  in  the  second 
and  third  counts.* 

Heron,  for  the  demurrer,  in  addition  to  the  cases  cited  on  behalf 
of  the  plaintiff  in  Moore  v.  The  Great  Southern  and  Western  Rail- 
way Company  (a),  cited,  upon  the  point  of  special  damage,  Morley 
v.  PraynelHb\  MayneU  ▼.  Saltmareh  (c),  and  distinguished  the 
present  case  from  that  of  Moore  v.  The  Great  Southern  and  West- 
ern  Railway  Company,  on  the  ground  that  the  special  damage 
which  was  sustained  by  the  plaintiff  in  the  present  case  was  not  by 
reason  of  an  injury  merely  to  his  house,  but  by  reason  of  the  plain- 
tiff's loss  of  health. 

(a)  Ante,  p.  46.  (6)  Cro.  Car.  510. 

(e)  1  Keb.  847. 


*  Not«. — The  following  points  were  noted  for  argument : — First ;  that  the 
said  defences  are  bad  in  law,  and  offer  no  answer  to  the  second  and  third  counts. 
Second ;  that  the  plaintiff  is  entitled  to  maintain  an  action  at  Law  for  the  special 
damage  in  said  counts  complained  of. 
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LCTBOT,  CJ. 

We  hove  no  doabt 
which   the   plaintiff  aetks  to 
matettj  the  umwum  of  ti**:  which  wa* 
JhWe  v.  Tlr  Gr*«f  ffserffaisj  asW  We 
That  tu  the  lowering,  this  is  the  raisins^  of  a 
thai  there  is  a  distinction  between  the  two  cm 


*2 


this 


of  injxr  . 


of  in  tat  c» « 

Betas**! 
to  the  Bin? 


of  the  damage;  that  the  special  dassage  which  the  pbinthi;  in  * 
present  ease,  complains  of  is  not,  as  in  Moor*9*  cm**,  the  i&x:  I 
venienee  which  he  has  entered  regarding  fab  house,  bat  u : 
eonvenienee  of  a  different  kind ;  namely,  a  special  injurj  to  -> 
health,  by  reason  of  his  hoose  having  been  rendered  unvbob**  I 
Now,  going  back  to  the  principles  of  pleading;  which,  alike 
forms  of  pleading  are  abolished,  are,  nevertheless,  still  osefiU 
ascertaining  what  the  law  is,  I  apprehend  the  rale  of  pleading  <  i 
be  this : — If  a  person  brought  an  action  for  a  trespass  or  other  * 
jury, and  also  alleged  special  damage,  as  the  result  of  that  partic&l 
injury  (laying  it,  as  was  called,  under  a  per  quad,  per  q*oi^\ 
special  damage  accrued  to  him),  if  the  defendant  justified  the  pis 
colar  injury  complained  o£  sorely  that  was  an  answer  to  the  aped 
damage.    If  the  defendant  justified  or  legally  answered  the  p» 
eipal  injury  all  the  accessories  fell  to  the  ground.  What  difference* 
there  between  that  case  and  the  present  ?    The  plaintiff  was  est* 
to  full  compensation  for  the  injury  to  his  house,  and  if  the  injur/** 
such  as  to  make  his  house  uninhabitable,  dangerous  or  injuria 
to  his  health,  all  these  matters  are  consequential  damages,  *n^ 
from  the  principal  injury,  and  ought  to  be  included  in  the  compel 
tion  for  that  principal  injury,  namely,  the  damage  resulting  from^ 
injury  to  his  house.    A  plaintiff  may,  by  the  facts  on  his  pteA* 
make  out  an  ingenious  case ;  but  it  might  be  a  very  different  tW 
when  he  went  before  the  arbitrator,  whether  he  oould  estdW 
those  facts.    If,  however,  the  matter  complained  of  was  incident » 


the  principal  injury  affecting  his  land  or  house,  he  was  eni 
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to  be  compensated  for  it  in  the  compensation  awarded  to  him  for  E.  T.  1859. 

Queen'$B*nck. 
the  principal  injury.    The  cases  which  have  been  cited  are  all  cases     » ■■  — »-  -> 

TITOHET 

in  which  a  party  was  entitled  to  maintain  an  action  for  special  v 

damage  arising  to  him  from  some  public  nuisance ;  as,  for  instance,  ot.  8.  &  w. 
the  obstruction  of  a  highway  is  a  public  nuisance ;  and  so,  if  a  fur- 
nace were  erected  in  a  neighbourhood  where  one  had  never  existed 
before,  or  was  not  authorised  by  length  of  time,  producing  a  noisome 
smell  injuriously  affecting  any  man's  health,  that  is  a  public  nuisance 
for  which,  qua  nuisance,  no  man  can  bring  an  action ;  but  he  may  do 
ao  for  special  damage  to  himself  or  his  habitation.    But  can  it  be 
contended  that,  when  an  Act  of  Parliament  authorises  a  Public 
Company  to  do  that  which,  but  for  the  Act,  would  be  a  public  nui- 
sance, namely,  either  to  lower  or  raise  the  high  road,  that  that  is  a 
public  nuisance,  and  therefore  that,  at  Common  Law,  the  injuries 
flowing  from  it  are  to  be  dealt  with  as  injuries  resulting  from  a 
public  nuisance  ?    No,,  it  is  not  a  public  nuisance,  it  is  a  matter 
authorised  by  the  Legislature ;  which,  while,  for  the  public  benefit,  it 
authorises  Railways  to  be  constructed,  has  not  dealt  so  unreasonably 
as  to  leave  either  the  public  or  individuals  unredressed  for  injuries 
arising  from  matters  of  this  sort ;  and,  accordingly,  not  only  is  com- 
pensation given  by  the  Legislature  to  individuals  for  any  injury 
which  they  may  sustain,  but  a  penalty  is  also  imposed  for  not  duly 
substituting  a  proper. road,  before  proceeding  to  interfere  with  an 
existing] one;  which  penalty,  in  the  case  of  a  publio  road,  may  be 
sued  for  by  the  trustees  or  other  persons  in  whom  the  management 
of  such  road  is  vested ;  and,  in  the  case  of  a  private  road,  by  the 
owner  of  such  private  road.    If  we  were  to  go  more  at  length  into 
the  case,  we  should  only  be  repeating  what  we  said  in  the  case 
of  Moore  v.  The  Great  Southern  and  Western  Railway  Company. 
We  are  clearly  of  opinion  that  this  demurrer  must  be  overruled. 

Demurrer  overruled. 


' 
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E.  T.  1869- 
Quten'*  Bench 


M*m\Q. 


MARIA  ELIZA  BURKE  v.  JOHN  EYRE.* 


Demurrer. — Action  on  a  promissory  note  for  £100,  made  br; 


Action  on  a 

promissory 

note,   payable  defendant  to  M.  Creagh,  and  by  bim  indorsed   to   the  plaint:. 

to  M.  C,  and 

by  bim  indors-  Defence : — That  tbe  said  M.  Creagh,  in  the  month  of  April  \ii 

ed  to  tbe  plain- 

tiff.— Defence;  being  owner  of  two  statutable  mortgages,   on  foot  of  two  sets 

being  tbe  "*    judgments,   theretofore  obtained  by  the  said  M.   Creagh  agu 

2J^j)l6      °  Joseph  Smith,  affecting,  amongst  other  lands  of  small  and  id 

g0'**^^  quate  value,  certain  lands  called   St.  Cronan's,    in  the  cooBtr 

lands  of  which  Tipperary,  held  in  fee-form,  at  the  yearly  rent  of  £14.  1&  Ji 

he  was  in pos-        rr        ''  J        J 

session,     pro-  ^d  the  legal  estate   whereof  was  also  then  vested   in  the  a 

posed   to   sell 

tbe  mortgages  M.  .Creagh,  who  was   in  actual  possession  thereof,    upon  etra 

to  defendant 

for  £200,  trusts,  the  said  M.  Creagh  proposed  to  the  defendant  to  sell,  fl 

and  falsely  and 

fraudulently  the  defendant,  on  the  representations  hereinafter  mentioned,  agra 

defendant  that  *°  purchase  the  said  statutable  mortgages  for  the  sum  of  £200;  e« 

the  lands  had  ^e  treat7  *°r  wn^  *d*  ^e  said  M.  Creagh  falsely  and  frac-"« 

wtoeas"  Oiere  lentlv  "P^8611^  to  the  defendant  that  all  the  rent  of  tbe  ai 

were,  to  the    lands  of  St.  Cronan's  had  been  paid,  whereas  in  truth  and  in  fc 
knowledge  of  r    ^ 

M.  C,  five      there  was,  to  the  knowledge  and  by  the  default  of  the  said  I 
years'   arrears 

of  rent  due,  for  Creagh,  an  arrear  of  said  rent,  for  five  years  and  upwards,  & 
which  an  eject- 
ment had  been  and  unpaid  out  of  and  in  respect  of  said  lands,  and  for  which  p 

that  the  de-  ceedings  by  ejectment  for  non-payment  of  rent  had  then,  to  fc 

deceived  by  knowledge  of  the   said  M.    Creagh,   been  lately  threatened;  k 

Stfons^pur!*"  which  facts  of  said  rent  being  in  arrear,   and  said  proceed^ 

totabte^mort  Wn*  tnreatened>  the  ^  M-  Creagh  fraudulently  suppressed  & 

g^^P*^  concealed  from  the  defendant;  and  the  better  to  deceive  the  def& 

Ca^S1h£th°  Bntf  ftnd  *°  Prevent  nis  making  inquiry  in  that  behalf,  the  sss 

note  relied  on, 

which  the  defendant  averred  was  void  by  reason  of  said  fraud ;  that,  after  the  passing 
thereof,  an  ejectment  was  brought ;  and,  in  order  to  redeem  the  lands,  defendant 
paid  the  arrear  of  rent  and  costs,  which  were  more  than  the  amount  of  the  note  and 
interest ;  and  that,  by  reason  of  the  arrear  of  rent  so  paid  by  the  defendant,  the 
value  of  the  mortgages  was  lessened  by  more  than  the  last  mentioned  amount.  The 
defence  also  averred  that  the  plaintiff  took  the  note  when  overdue,  and  with  full 
notice  of  the  premises.  The  plaintiff  demurred  to  this  defence. — Held,  that  the 
defence  was  no  answer  to  the  action.  j 

Stmble — That  the  defendant  might  bring  a  cross  action  for  the  misrepresentation. 

*  Coram  Lxfroy,  C.  J.,  Perm*  and  Hayss,  J.  I 
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)£•  Creagh  falsely  and  fraudulently  represented  to  the  defendant  that  £.  T.  1859. 
.be  Rev.  Dr.  Blake  was  then  ready  and  willing  to  give  a  sum  of  ^?*  *  * 
money  for  the  existing  interest  in  said  lands,  which  would  have  KE 

^rfoeen  much  more  than  their  value,  subject  to  such  or  to  any  con-        etbe. 

siderable  arrear  of  rent ;   acting  on  and  deceived  by  which  said 
-.;  representations,  and   in  entire   ignorance  of  the  existence  of  any 
^    arrear  of  said  rent,  the  defendant  agreed  to  purchase,  and  did,  in 
_ .  fact,  purchase,  said  statutable  mortgages,  at  and  for  the  price  afore- 
:  (   said ;  and,  in  part  payment  thereof,  the  defendant,  being  deceived 
.r    and  ignorant  as  aforesaid,  paid  to  the  said  M.  Creagh  the  sum  of 
£100  in  cash,  and,  in  payment  of  the  residue,  and  on  and  for  no 
.  _    other  consideration,  and  being  so  deceived  and  ignorant  as  afore- 
said, passed  to  him  the  promissory  note  in  the  summons  and  plaint 
mentioned,  being  wholly  void  by  reason  of  the  said  fraud ;  after  the 
passing  whereof  the  defendant  was,  for  the  first  time,  apprised  of 
the  existence  of  said  arrear  of  rent,,  for  which  proceedings  in  eject- 
ment had,  shortly  after  said  sale  and  purchase,  been  instituted  by 
the  lessors,   and  under  which  proceedings  the  defendant,  in  order 
to  redeem  said  lands,  had  to  pay,  and  did  actually  pay,  said  arrear 
of  rent  and  costs,  being  more  than  the  amount  of  said  promissory 
note,  and  all  interest  then  payable  thereon.    And  the  defendant 
"~     says  that,  by  reason  of  the  existence  of  said  arrear,  the  value  of 
defendant's  said  mortgages  has  been  and  is  lessened,  by  much  more 
than  said  last-mentioned  amount.    And  the  defendant  further  says 
that  the  said  promissory  note  was  not  indorsed  to  the  plaintiff  until 
**      long  after  the  same  was  overdue  and  dishonored,  and  long  after 
^      the  said  several  facts  above  mentioned  had  occurred  and  taken  place, 
and  that  the  present  plaintiff  became  indorsee  of  said  promissory 
c?      note,  with  full  notice  and  knowledge  of  the  premises,  and  every  of 

them. 
*  To  this  defence  the  plaintiff  demurred,  on  the  grounds  that  it 

t       appeared  from  the  defence  that  the  defendant  elected  to  act  upon 
\       the  contract  with  the  said  M.  Creagh,  and  to  retain  the  benefits 


thereof,  after  the  defendant  had  discovered  the  fraud  which  he,  in 
the  defence,   alleged  to  have  been  committed  on  him  by  the  said 
M.  Creagh;  and  because  the  defence  did  not  allege  that  the  de- 
void 10.  14  l, 
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B.  T.  1859-  fendant  had  repudiated  the  contract  at  any  time  whatever;  ei 
Qu***i  Bench 

becauae  the  facta  stated  in  the  defence  did  not  show  a  case  of  &re 

and  because  the  facta  were  not  stated  with  sufficient  certainty  i 

distinctness;  and  because  the  damages  alleged  to  have  ariseafai 

the  misrepresentation  alleged  to  hare  been  made   by  M.  Cret^ 

could  not  be  set  off  against  the  demand  of  the  plaintiff  in  im 

action. 

W.  Hicks**,  (with  him  R.  Armstrong},  for  the  demurrer. 

This  defence  is  simply  that,  at  the  time  of  the  sale  of  te 
statutable  mortgages  to  the  defendant,  there  was  an  arrear  of  ia» 
upon  the  lands  affected  by  such  mortgages.  It  seems  to  be  m 
up  of  a  plea  of  fraud,  and  an  attempt  to  set  off  the  damages  allege 
to  have  been  incurred,  in  consequence  of  the  breach  of  contnd  a 
respect  of  the  matter  for  which  the  promissory  note  in  question  ii 
given.  The  defendant,  having  elected  to  hold  to  the  contract,  id 
having  reaped  the  benefit  of  it,  cannot  now  repudiate  that  eoBtnel 
and  say  to  the  person  into  whose  hands  this  promksory  note  hs 
come,  that  the  contract  is  void,  by  reason  of  Creagh's  fraud,  ul 
that,  therefore,  this  promissory  note  cannot  be  sued  upon.  There* 
no  instance  in  which  damage  resulting  from  the  breach  of  a  vr 
ranty  can  be  set  up  as  a  defence  to  an  action  upon  a  security  give 
for  the  payment  of  the  price  of  the  thing  warranted;  althosgfcB 
such  action  the  breach  of  warranty  may  be  made  use  of  by  tk 
defendant,  in  reduction  of  damages.  The  acceptor  of  a  bill  i 
exchange,  or  the  maker  of  a  promissory  note,  cannot  rely,  * ' 
defence,  upon  fraud  having  been  practised  upon  him  in  the  covtn* 
even  though  the  indorsee  was  privy  to  the  fraud,  unless,  upon  tte 
discovery  of  the  fraud,  he  repudiate  the  contract :  Archer  v.  Ba* 
ford  (a) ;  Campbell  v.  Fleming  (6)  ;  Selway  v.  Fogg  (c).  So  frf 
as  the  party  does  not  repudiate  the  contract,  he  is  liable  to  all  the 
incidents  of  it,  as  much  as  if  the  contract  had  been  in  its  incepti* 
a  good  and  valid  one.  This  defence  is,  therefore,  defective,  is  ** 
having  gone  on  to  show  that  the  defendant  had  abandoned  tire  cob- 

(a)  3  Stark.  175.  (6)  I  Ad.  ft  EL  40. 

(c)  5  If.  ft  W.  8S. 
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tract.  If  a  bill  of  exchange  or  promissory  note  has  been  given  in  E.  T.  1859* 
payment  of  the  price,  or  of  any  part  of  the  price,  of  the  thing 
warranted,  the  vendor's  only  remedy  is  a  cross-action  for  breach  of 
the  warranty:  Ad.  Con.,  p.  266,  ed.  of  1856;  Bay  ley  on  Bills, 
p.  505,  last  ed.;  Chit.  Con*,  p.  109,  ed.  of  1857;  Mosley  v.  Ri- 
chardson, cited  in  Bayley  on  Bills;  Fleming  v.  Simpson  (a); 
Triehey  v.  Lame  (b). 


BURKS 
EYBE. 


S.  Ferguson  (with  him  Macdonogh),  contra. 

It  is  true  that,  when  a  man  elects  to  act  npon  a  contract,  with 
his  eyes  open,  with  knowledge  of  his  position,  and  with  liberty  of 
action,  in  such  a  case  he  will  not  be  allowed  to  adopt  so  much 
of  the  contract  as  he  considers  beneficial  to  him,  and  to  repudiate 
the  rest;  but  that  is  not  so  here;  the  defendant  was  deceived  by 
the  representations  of  Creagh,  nor  had  he  any  means  of  ascer- 
taining the  truth  or  falsehood  of  those  representations.  The  notes  to 
Cutter  v.  Powell  (e),  in  which  Strut  v.  Blay(d)  is  cited,  establish 
that,  where  an  article  is  warranted,  and  does  not  answer  the  descrip- 
tion warranted,  the  vendee  may  either  bring  a  cross-action  for 
breach  of  the  warranty,  or,  in  an  action  brought  against  him  by 
the  vendor,  use  the  breach  of  warranty  in  redaction  of  damages. 
It  cannot  be  said  that  the  defendant  has  waived  the  fraud;  for, 
as  a  contract  tainted  with  fraud  is  void  ab  initio,  it  is  incapable 
of  ratification ;  and,  even  if  it  were  open  to  the  defendant  to  ratify 
it,  and  he  had  done  so,  the  plaintiff  should  have  relied  upon  such 
ratification  by  a  replication.  Where  there  is  such  fraud  as  vitiates 
the  contract,  there  being  no  consideration  for  the  bill  of  exchange 
or  promissory  note,  the  amount  secured  thereby  cannot  be  recov- 
ered :  Solomon  v.  Turner  (e) ;  Hill  v.  Gray(f)\  Fleming  v.  Simp- 
son (g).  The  plaintiff  took  this  promissory  note  with  notice  of  the 
fraud ;  that  is  admitted  by  the  demurrer ;  and  to  hold  him  entitled 
to  recover  in  this  action  will  be,  in  effect,  to  allow  him  to  take 
advantage  of  his  own  fraud. 

(a)  1  Camp.  40,  r.  (6)  6  M.  A  W.  278. 

(e)  2Sm.L.C.S3,4thed.  (rf)  2B.  *  Ad.  456. 

(«)1  Stark.  51.  (/)  lStark.434. 

(y)  Supra. 


E.  T.  1869. 
Queen'g  Bench 
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B.  Armstrong,  in  reply. 

The  plaintiff  i.  «  holder  for  value,  without  notice  rf  theiK 

fraud.     No  fraud  is  charged  with  respect  to  the  indoringoF^ 

Dote  to  the  plaiutiff.     The  defence  states  that  a  misrepn*^ 

was  made  by  the  payee  of  the  note,  a.  to  the  amount  of  mb 

-pon  the  lauds  affected  by  the  statutable  mortgagee.    1**. 

ever,  was  a  matter  of  title,  into  which  the  defendant  h*l  the  .» 

of  inquiring.    Where  fraud  is  charged,  the  facts  constituting  it*, 

be  specifically  stated;   it  is  not  sufficient  to  allege  it  genenfc 

Hera  the  matter  was  quite  a,  much  within  the  knowledge  of  * 

defendant  a,  it  was  within  that  of  Creagh.    In  Chit.  Con,  p. « 

ed.  of  1857,  the  law  is  thus  laid  down :_« It  may  now  be  reg^ 

-  as  settled,  that  a  misrepresentation  as  to  a  fact,  the  truth  of  rifci 

"a  party  or  his  agent  has  an  opportunity  of  ascertaining,  or a- 

"concealment  of  a  matter  which  an  iudividual  possessed  of  «*« 

"sense,  vigilance  or  skill,  might  discover,  cannot  constituted 

If  fraud  has  been  practised  upou  the  defendant,  he  may  ote 

»cdre«  by  an  action  for  the  iujury  he  has  sustained  by  th«  ft* 

A  total  failure  of  consideration  is  a  good  plea  in  bar;  butadete 

like  the  present,  which  does  not  show  any  repudiation  by  At 

defendant  of  the  contract  upon  the  discovery  of  the  alleged  M 

affords  no  answer  to  the  present  action. 


Lefbot,  C.  J. 

We  are  all  of  opinion,  in  this  case,  that  the  demurrer  taken  to  * 
defence  is  good,  and  must  be  allowed.  This  is  an  action  brought  k 
the  indorsee  of  a  promissory  note,  against  the  maker,  to  whiti 
a  defence  has  been  put  in,  consisting  of  and  relying  upon  tn 
grounds,  neither  of  which  constitute  any  legal  answer  to  the  dead 
of  the  plaintiff.  The  first  ground  is  an  attempt  to  raise  a  def« 
upon  a  partial  rescinding  of  the  contract,  whereby  the  defend* 
so  far  as  he  was  concerned,  seeks  to  enjoy  all  the  benefit  of  the 
contract  which,  from  the  outset,  he  has  continued  to  enjoy  and  sal 
enjoys,  and,  at  the  same  time,  to  exempt  himself  from  all  the  lisbiKt. 
consequent  upon  his  entering  into  that  contract.  The  second  giod 
i«  an  attempt  to  answer  a  liquidated  demand  upon  a  security,  bj . 


COMMON  LAW  REPORTS. 


109 


plea  of  unliquidated  damages  alleged  to  have  been  incurred  by  the  £.  T.  1859. 
defendant,  in  consequence  of  the  fraudulent  suppressions  of  M. 
Creagh,  and  bj  a  species  of  set-off  in  a  very  unusual  manner, 
though  not  by  a  plea  of  set-off  properly  so  called,  to  answer  the 
plaintiff's  action.     The  facts  of  the  case,  as  they  appear  upon  the 
defence,  are  these : — M.  Creagh,  being  the  owner  of  two  statutable 
mortgages  affecting  certain  lands  held  in  fee-farm,  at  a  yearly  rent 
of  £14.  18s.  Id.,  and  the  legal  estate  whereof  was  also  vested  in 
said  M.  Creagh,  who  was  in  actual  possession  thereof,  upon  certain 
trusts,  the  said  M.  Creagh  proposed  to  the  defendant  to  sell,  and  the 
defendant,  on  the  representations  thereinafter  mentioned,  agreed  to 
purchase  the  said  statutable  mortgages  for  a  sum  of  £200.    That 
upon  the  treaty  for  such  sale,  the  said  M.  Creagh  falsely  and 
fraudulently  represented  to  the  defendant  that  all  the  rent  of  said 
lands  had  been  paid,  whereas,  in  truth  and  fact,  there  was,  to  the 
knowledge  and  by  the  default  of  the  said  M.  Creagh,  an  arrear 
of  said  rent  for  five  years  and  upwards,  due  and  unpaid,  and  for 
which  proceedings  in  ejectment  for  non-payment  of  rent  had,  to 
the  knowledge  of  the  said  M.  Creagh,   been  lately  threatened, 
but  which  facts  of  the  rent  being  in  arrear  and  the  proceedings 
being  threatened,  the  said  Michael  Creagh  fraudulently  suppressed 
and  concealed  from  the  defendant.    The  defendant  then  goes  on  to 
aver  that,  the  better  to  deceive  him  and  to  prevent  his  making 
inquiries  in  that  behalf,  the  said  M.  Creagh  falsely  and  fraudu- 
lently represented  to  the  defendant  that  another  person  was  ready 
to  give  a  sum  of  money,  more  than  their  value,  for  the  lands.    As 
to  this  averment,  it  was  very  properly  passed  over  in  the  argument, 
there  being  no  principle  upon  which  such  a  representation  as  that, 
whether  true  or  false,  could,  by  possibility,  affect  the  validity  of  the 
contract.    The  defendant  then  alleges  that,  being  deceived  by  these 
representations,  and  being  in  ignorance  of  the  existence  of  any  arrear 
of  rent,  he  purchased  the  said  statutable  mortgages,  and,  in  part  pay- 
ment of  the  price  thereof;  paid  to  the  said  M.  Creagh  the  sum  of 
£100  in  cash,  and  in  payment  of  the  residue,  being  so  deceived  as  afore- 
said, passed  to  him  the  promissory  note  in  the  summons  and  plaint 
mentioned,  which  was  wholly  void  by  reason  of  said  fraud;  and 


E.  T. 1859 

Queen's  Bene  ft 
BURKE 

EIRE, 
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.  that  after  the  passing  thereof  the  defendant  was,  for  the  first  uat 
apprised  of  the  existence  of  an  arrear  of  rent,  for  which  prooeedna 
in  ejectment  had,  shortly  after  said  sale  and  purchase,  been  n- 
Btituted  by  the  lessors ;  and  that,  in  order  to  redeem  said  has; 
the  defendant  paid  the  arrear  of  rent  and  costs,  which  were  bur 
than  the  amount  of  the  said  promissory  note  and  all  interest  therm, 
and  that,  by  reason  of  the  existence  of  said  arrear,  the  ▼aloe  of  tk 
defendant1*  «tid  mortgages  had  been  lessened  by  more  than  said  kit- 
mentioned  amount     The  defence  then  concludes  thus  s — "  And  tie 
"defendant  further  says  that  the  said   promissory  note   was  art 
"  indorsed  to  the  plaintiff  until  long  after  the  same  was  overdai 
"  and  dishonored,  and  long  after  the  said  sereral  facts  above  me* 
"tioned  had  occurred  and  taken  place;  and  that  the  present  plaiaoff 
"  became  indorsee  of  said  promissory  note,  with  full    notice  aw 
f(  knowledge  of  the  premises,  and  every  of  them."     Now  the  matter 
stands  just  in  the  same   situation   as  if  the  plaintiff   had  been  t 
party  to  the  original  contract  between  M.  Creagh  and  the  defend- 
ant ;   and    the  question   now  is,   whether  the  partial    failure  <& 
the  consideration  is  to  be  a  ground  for  the  rescinding  of  the  coo- 
tract  ?    The  result  of  the  facts,  as  stated  in  the  defence,  appean 
to  be  a  mere  matter  of  calculation.      The  arrear  of  rent  wbieb 
the  defendant  had  to  pay  was  for  five  yean,  at  about  £14  a-year, 
making  £70  ;    he  also  paid  £100  in  cash,  making  the  amooot 
paid  in  cash  £170.     The  sum  which  he  agreed  to  pay  for  tse 
mortgages  was  £200.    These  mortgages  are,  accordingly,  conveyed 
to  him,  and,  by  virtue  of  this  conveyance,  he  is,  at  this  moment,  i» 
possession  of  property  worth,  at  his  own  estimation,  £200;  and  thus, 
not  having  paid  the  £200  (which  was  the  purchase-money),  hst 
having  paid,  upon  the  face  of  his  own  showing,  only  £170,  1* 
yet  seeks  to  withhold  the  payment  of  the  residue  of  the  purcbaie- 
moncy,  although  he  took  the  benefit  of  a  contract  admittedly  worth 
£200.     It  is  quite  clear,  therefore,   upon   the  defendant's  own 
showing,  there  has  been  no  such  thing  as  a  total  failure  of  con- 
sideration.    There  is  no  allegation,  on  the  part  of  the  defendant) 
of  the  existence  of  any  warranty  in  the  conveyance  or  elsewhere,  si 
to  the  amount  of  rent  due  in  respect  of  these  fee-fiunm  lands,  so  si  * 
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enable  him  to  avail  himself  of  the  doctrine  of  warranty,  for  the  E.  T.  185ft 
purpose  of  rescinding  the  contract.     The  amount  of  the  allegation     vf"^*-    * 


in  the  defence  is,  that  misrepresentation  wae  made;  and  we  know 
that  the  only  effect  of  misrepresentation  is,  that  it  entitles  the  party  eym. 
who  has  acted  upon  it,  and  is  injured  in  consequence  of  so  doing,  to 
recover  damages  from  the  person  making  the  representation,  for  his 
want  of  correctness  in  the  representation  so  made  by  him;  but,  the 
misrepresentation  has  not  the  effect  of  a  warranty,  the  breach  of 
which  may,  of  course,  be  taken  advantage  o£>  for  the  purpose  of 
rescinding  the  contract.  There  is  nothing,  therefore,  upon  the  face 
of  this  defence,  which  entitles  the  defendant  to  say  that  the  entire 
contract  has  been  rescinded ;  nothing  to  entitle  him  to  say  that  the 
contract  is  void.  No  doubt,  it  was  voidable,  by  reason  of  the  mis- 
representation, and  the  defendant  might  have  brought  his  action  for 
what,  as  for  as  it  goes,  may  be  called  a  fraud — for  every  misre- 
presentation is,  to  a  certain  extent,  a  fraud — but  still  it  is  not  such  a 
fraud  as  will  rescind  the  entire  contract.  It  is  a  matter  which  only 
entitles  the  defendant  to  recover  damages  to  the  extent  to  which  he 
has  been  injured  by  the  fraud ;  but  it  is  quite  impossible  to  say  that 
it  is  such  a  fraud  as  entitles  him  to  rescind  the  contract  so  as 
to  avoid  paying  the  purchase-money,  and  yet,  at  the  same  time, 
to  remain  in  possession  of  the  property.  It  is  contended,  upon 
the  authority  of  the  cases  which  have  been  cited,  that  the  party  who 
repudiates  a  contract  must  do  so  altogether,  and  that  any  ratification, 
by  him,  of  the  contract,  is  the  subject  of  a  replication.  This, 
however,  is  not  a  case  which  turns  at  all  upon  the  necessity  of 
repudiating  the  contract;  because,  there  not  being  a  total  failure 
of  consideration,  the  contract  could  not  be  said  to  be  so  completely 
without  foundation  as  to  entitle  the  defendant  to  consider  it  a 
non-existing  contract.  The  attempt  to  apply  to  this  case  the 
doctrine  of  the  warranty  of  personal  chattels  is  founded  upon  a 
total  mistake  of  the  law.  It  is  true  that,  where  there  is  a 
warranty  of  a  personal  chattel,  in  an  action  for  the  price  of  it, 
the  defendant  may  give  in  evidence,  in  mitigation  of  damages, 
a  failure  of  the  warranty;  but  the  authorities  are  perfectly  clear 
and  uniform,  that  that  doctrine  is  not  applicable  to  a  case  where 
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E.  T.  1859*  an  independent  security  is  given  for  the  price  of  the  article,  because, 
— v — '  m  an  action  upon  that  security,  you  cannot  set  off  a  breach  of 
the  warranty.  In  every  view  of  the  case,  therefore,  and  giving 
the  fullest  effect  to  the  statements  put  forward  by  the  defence, 
the  defendant  must  have  recourse  to  a  cross-action  founded  upon  the 
representation  of  M.  Greagh ;  and,  non  constat  what  amount  of 
damages  the  jury  may  consider  him  entitled  to  in  that  action; 
but,  it  is  impossible  for  the  defendant,  by  a  mere  allegation  that  the 
damage  which  he  has  sustained  (and  which  is  a  mere  notional 
estimate,  deduced  from  a  comparison  of  what  the  defendant  suppose! 
the  damage  to  be)  amounts  to  more  than  what  the  plaintiff  claim, 
to  answer  the  clear  demand  of  the  plaintiff,  on  foot  of  tins 
promissory  note,  in  respect  of  part  and  parcel  of  an  unrescindd 
contract.  We  are  of  opinion,  therefore,  that  this  defence  wholly 
fails,  in  every  point  of  view,  and  that  the  demurrer  must  be 
allowed. 


Pbrrin  and  Hayes,  JJ.,  concurred. 


j 
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T.  T.  1859. 

CommonPUaM. 


BARRY  v.  GLOVER. 
(Common  Plea$).* 


•Am*  4, 6. 


This  was  an  action  of  ejectment  upon  the  title,  brought  to  recover  Certain  premfr 

ses  were  held 
possession  of  a  building  in  College-street,  called  <'  The  Royal  Irish  under  a  writ. 

Institution."  The  defendant  pleaded  that  the  possession  of  the  wton^^aftw*1 
premises  belonged  to  him,  and  not  to  the  plaintiff;  and  the  issue  Parent  was 
for  trial  was,  whether  the  plaintiff  was  entitled  to  possession  £ontMy£td- 
of  the  said  premises  on  and  from  the  9th  of  February  1859,  or  at  IS0?'0?^*211' 
any  time  after  said  day,  and  before  the  present  action,  which  was  tag  danee  re- 
commenced upon  the  1 2th  of  February  1859?  At  the  trial  of  the  feU  in  the 

punctual  pay* 
action,  which  took  place  at  the   Nisi   Prins  Sittings  after  last  meat  of  and 

monthly  nay* 
Easter  Term,  before  the  Lobd  Chief  Justice  of  the  Court  of  men*  and  flit 


Common  Fleas,  the  plaintiff  gave  in  evidence  the  following  writ-  2Kn  be  in  ar^ 
ten  agreement,  which  bore  date  February  4th  1858:— ."I  hereby  JJSeb<afte^ 
"  propose  and  agree  to  take  from  Alexander  Carroll,  Esq.,  the  JJJjjJ  ^ 
"building  called  'The    Royal  Irish   Institution,'  College-street,  £Jj£*  to  *• 

"  from  the  15th  day  of  February  inst.,  at  the  yearly  rent  of  £120  to  th£  agree- 
ment, the  said 

44 sterling,  and  agree  to  pay  the  said  rent  monthly  in  advance;  A.  C,  his 

heirs  and  as* 

44  that  is  to  Bay,  £10  sterling  on  the  15th  day  of  every  month ;  and  signs,  shall  he 

at    liberty  to 

"  in  case  I  fail  in  the  punctual  payment  of  said  monthly  payments,  re-enter,    and 

44 and  that  any  of  them  shall  be  in  arrear  for  six  weeks  after  the  of theMkSng 

"period  at  which  same  ought  to  be  paid,  pursuant  to  this  agree-  toj^^fc 

"ment,  the  said  Alexander  Carroll,  his  heirs  and  assigns,  shall  ^CJJS^jS 

41  be  at  liberty  to  re-enter,  and  take  possession  of  the  building,  'TFMt  -J* 

"without  resorting  to  any  legal  prooess  for  that  purpose.     And  merely  gave  to 

the  lessor  a 

44  I  enter  into  this  agreement  npon  the  terms  that  I  shall  not  be  right  of  re- 
entry, to  en* 

44  disturbed  in  the  possession  of  the  said  building   for  the  period  of  force  which 
a  a  formal  de* 

14  five  years,  provided  I  perform  the  conditions  of  this  agreement  mand  of  rent 


in  etery  respect."  nZZ%\ 

(Signed).    "  J.  W.  Glover."  Packer  di* 

m  tingaished. 

This  agreement  was  accepted  by  Alexander  Carroll ;  the  defend- 

vol.  10.  15  i. 
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T.  T.  1859*  ant  went  into  possession,  and  the  premises  subsequently  becane 

Common  PUas. 

vested  in  the  plaintiff  as  devisee  of  Alexander  Carroll,  deceased 
The  defendant  paid  the  rent  up  to  the  15th  of  November  1858, 
the  lost  receipt  bearing  date  December  7th  1858 ;  and,  upon  the 
20tb  of  January  1859>  the  plaintiff  demanded  possession,  whkk 
the  defendant  haying  refused  to  give,  the  present  action  w* 
commenced.  It  was  admitted  at  the  trial  that  no  rent  had  bea 
demanded  by  the  plaintiff  or  his  agent  since  the  7th  of  December 
1856;  and  at  the  close  of  the  plaintiff's  case,  it  was  contended 
by  the  defendant's  Counsel,  that,  this  not  being  an  ejectment  under 
the  Ejectment  Statutes,  it  was  necessary  that  the  Common  lav 
formalities  should  here  been  observed ;  and  that  it  was  necessary, 
in  order  to  maintain  the  action,  that  a  formal  demand  of  rest 
should  hare  been  made,  in  order  to  give  the  plaintiff  a  right  of  re- 
entry, under  the  clause  in  the  agreement  relative  to  the  plaintiff s 
power  of  resuming  possession. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
to  the  defendant  liberty  to  move  the  Court  above  to  have  tie 
verdict  so  found  changed  into  a  verdict  for  the  defendant.  A 
conditional  order  for  that  purpose  having  been  obtained — 


firereton  showed  cause. 

The  tenancy  in  this  case  must  be  regarded  as  regulated  by  the 
terms  of  the  written  agreement,  which  provided  that  legal  formali- 
ties might  be  dispensed  with  in  determining  the  tenancy,  in  caae 
the  rent  should  be  for  six  weeks  in  arrear,  as  in  the  case  of  Thorn* 
v.  Packer  (a).— [Monahan,  C.  J.  In  that  case  there  was  an 
express  provision  that  the  formal  demand  of  rent  should  be  dis- 
pensed with]. — If  this  were  a  mere  condition,  to  the  effect  that 
the  estate  should  determine  upon  non-payment  of  the  rent,  a  formal 
demand  would  be  necessary;  but  the  provision  in  the  agreement 
amounts  to  a  limitation  of  the  estate,  via.,  that  the  defendant  should 
be  tenant  from  year  to  year  as  long  as  he  paid  the  rent,  and  no 
longer ;  and  under  such  agreements  legal  formalities  may  be  <hV 

(a)  1  Hur.  &  Gor.  669. 
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pensed  with:  Doe  d.  Harris  v.  Masters  (a)  ;  Doe  d.  Thomas  v. 
<4*uy  (6);  Doe  d.  Davie  v.  Elsam(c);  Goodtitle  d.  Luxmore  v. 
SavilU{d). 

Maedonogh  and  Gernon,  contra. 

Thomas  v.  Packer  is  dintinguishable,  for  the  reasons  stated  by 
the  Lord  Chief  Justice,  on  account  of  the  provisions  of  clause 
11  of  8  ft  9  Fik.,  o.  124,  under  which  the  lease  was  executed.  This 
proviso  in  the  agreement  must  be  regarded  as  a  condition ;  for  such  an 
instrument  could  not  create  an  estate,  and  therefore  could  not  contain 
a  limitation ;  and  it  will  be  found  that  similar  provisoes  have  been  so 
regarded,  and  a  demand  of  the  rent  held  to  be  requisite :  Doe  d. 
Chandless  v.  Robson(e);  Doe  d.  Wilson  v.  Philips  (f).  When 
there  is  no  proviso  for  re-entry,  there  can  be  no  ejectment  at 
Common  Law  in  such  cases :  Burrough  v.  Taylor  (g)  ;  2  Fur. 
Land,  if  Tern,  p.  1104;  Doe  d.  Laurence  v.  Shawcross (*) ;  Hud- 
son's Land.  £  Ten-,  p.  302.  The  tenant  cannot  be  treated  in  such 
a  way  as  to  deprive  him  of  what  he  does  not  expressly  abandon  s 
WoodfalFs  Land.  if  Ten^  p.  274. 

They  also  cited  Cole  on  Ejectment,  pp.  412,  414;  Longfield  on 
Ejectment,  p.  251 ;  2  Fur.  Land,  £  Ten^  p.  1077. 


T.  T.  1859. 
CommonPlsaM. 


BABBT 

V. 
OLOVEB. 


Lynch,  in  reply. 

A  condition  of  re-entry  may  be  so  framed  as  to  dispense  with 
the  necessity  of  making  a  formal  demand  of  rent,  as  in  Dormer's 
case(i);  Doe  d.  Harris  v.  Masters  (h).  This  document  is  not  a 
formal  lease,  and,  therefore,  the  strict  rule  applicable  to  leases  re- 
serving rent  does  not  apply;  but  this  is  a  mere  agreement,  and 
does  not  provide  generally  that,  in  case  the  rent  is  unpaid,  the 
plaintiff  should  be  at  liberty  to  re-enter,  but  "in  case  I  shall 

(«)  2B.AC.4gO.  (6)  12  Ad.  &  EL  476. 

(c)  Moo.  ft  Mai  180.  («0  16  Exch.  87- 

(«)  2  Car.  ft  P.  245.  (/)  2  Brag.  13. 

'    (g)  Cro.  Eli*.  463. 
(A)  3  B.  ft  C.  756;  8.  C,  5  DowL  ft  Byl.  717. 
(t)  45  Rep.  40,  b.  (A)  Ante. 


ir 
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T.  T.  1859.  (ail  in  the  punctual  payment,"  Ac,;  and  such  an  expression  does 
not  amount  to  a  proviso  for  cesser  of  tbe  estate  on  default  of  ptj- 
ment :  per  Mansfield,  C.  J.,  in  Smith  v.  Spooner  (a).  Where  tk 
power  is  to  re-enter  in  case  the  rent  be  not  paid  within  a  certtia 
number  of  days,  and  without  saying  after  demand,  the  lessor  a»j 
enter  at  any  time  after  default,  without  a  previous  demand 
whoever  is  in  possession :  4  Jarman  Com*  Leasee,  p.  983,  cmn§ 
Doe  d.  Biass  v.  Borsley  (6).  This  is  the  case  of  a  tenancy  free 
year  to  year,  oeasing  upon  non-payment  of  rent. — [Mokahai, 
C.  J.  The  agreement  contains  no  proviso  for  cesser  of  & 
tenancy]. 

MOBABAK,  C.  J. 

jhuic  &  We  entertain  no  doubt  that  this  is  a  condition  of  re-entry  « 

Common  Law*    The  agreement  contains  these  words,  "  I  agra 
•♦to  pay  tbe  said  rent  monthly,  in  advance,  that  is  to  say,  £W 
u  sterling  on  the  15th  of  wery  moAth."    This  is  tbe  ordtoarj 
form  of  covenant  which  would  be  inserted  in  a  lease,  for  the 
purpose  of  securing,  payment  of  the  rent  in  advance.     It  than 
proceeds  thus ;  "  And  in  case  I  fail  in  tbe  punctual  payment  of 
"  said  monthly  payments,  and  that  any  of  them  shall  be  in  arreir 
"  for  six  weeks  after  the  period  at  which  same  ought  to  be  paid, 
"  pursuant  to  this  agreement,  the    said  Alexander    Carroll,  his 
"  heirs  and  assigns,  shall  be  at  liberty  to  re-enter  and  take  posses- 
"  sion  of  the  building,  without  resorting  to  any  legal  process  for 
<(  that  purpose."    The  meaning  of  this  clause  is  plain,  vfe,  that  if 
the  rent  be  in  arrear  for  a  certain  number  of  days,  the  landlord 
is  to  be  at  liberty  to  re-enter ;  and  this  proviso,  brings  the  case 
within  the  statute  of  Anne*       The  clause  in  question  does  not 
provide  for  eesstr  of  the  estate  in  a  certain  event;  it  merely  grants 
the  right  of  re-entry  to  the  landlord,   upon  the  occurrence  of  a 
certain  state  of  things ;  and  the  fact  of  the  rent  being  payable  in 
advance  makes  no  difference. 

The  case  of   Thomas  v.  Packer  (c)  is  altogether  different  from 

(«)  3  Taunt  252.  (A)  3  Ner.  &  Man.  567.  | 

(e)  1  Hurl.  &  Gor.  669. 
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the  present  ease.;  it  refers  to  a  state  of  things  quite  distinguishable  T.  T.  1859- 
from  what  was  provided  for  in  this  agreement.    We  must,  therefore,      ■-    y  ■   * 

BABKT 

disallow  the  cause  shown  against  the  conditional  order ;  and  the  rule  v 

therefore  is,  that  the  verdict  found  for  the  plaintiff  be  changed  into     qlovwu 

»  verdict  for  the  defendant* 

Rule  accordingly. 


HARGRBAVE  «.  MEADE. 

June  9. 
Trespass  guare  clausum /regit. — The  summons  and  plaint  alleged  To  an  action  of 
that  the  defendant  broke  and  entered  a  walled-in  yard  of  the  /Tforbrating 
plaintiff,  and  broke  down  and  damaged  certain   walls,  and  took  J2J}   of  the 
and  carried  away  certain  bricks  and  other  materials,  and  converted  defendant 
to  his  own  use  bricks,  mortar  and  materials,  part  of  the  walls  of  the  waad  TOneued 

plaintiff.  of  certain  walla 

abutting  upon 
The  summons  and  plaint  also  contained  a  count  in  case,  for  the  walla  of  the 

plaintiff;  that 
injury  to  the  plaintiff's  reversion,  the  walla  of  the 

v  latter  were  an- 

The  defendant  pleaded  that,  before  and  at  the  time  of  the  alleged  cient  and  dila- 

grievanoes,  the  defendant  was  the  lawful  owner,  by  purchase  from  hot*  properly 

the  Commissioners  of  Public  Works  in  Ireland,  of  certain  old  ft™,  that^he 

messuages,  walls  and  buildings  adjoining  and  abutting  upon  the  close  p^ljown  jjjj 

of  the  plaintiff,  with  liberty  and  authority  from  the  said  Com-  j^k^Jy/88 

missioners  to  pull  down  the  said  messuages,  walls  and  buildings,  might),  and  in 

so  doing    did 
whereof  he,  the  defendant,  was  owner,  and  to  carry  away  the  harmlessly  en. 

ter  the  plain- 
materials  j  that  the  walls  of  the  plajntiff's  close  were  then  ancient,  tiff's  close,  and 

slightly    com* 
dilapidated,  and  not  properly  or  sufficiently  bound  in  or  tied  to-  mit  the  alleged 

gether  i  and  that  the  defendant  then,  by  virtue  of  his  said  ownership,  tnat™e*coin- 

and  in  exercise  of  his  authority,  as  aforesaid,  did  pull  down-  the  saidgnerances 

messuages,  walls  and  buildings  purchased  by  him,  and,  in  the  JJwewfir06  in 

course  of  so  doing,  did  quietly  and  harmlessly  enter  upon  the  said  j^fJf-*6*  <jn>~ 

defendant's 
right,  and  with  all  due  and  reasonable  care,  and  by  reason  of  the  condition  of 
the  defendant's  walls,  and  by  his  negligence  and  default.— Held,  an  insufficient 
defence  to  the  action. 
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I     1 .  1859.  close   of  the   plaintiff,    and    did    slightly    and  temporarily  m 
r^-~'     mit  the  alleged  grievances,  excepting  the  taking  and  eirr^ 

HA  EQUATE 

9a  away  and  conversion  therein  alleged;   but  that  the  commit^ 

of  the  said  grievances  took  place  of  necessity,  in  the  lawful  ■ 

reasonable  exercise,  with  all  due  and  reasonable  care  and  skill,* 

the  part  of  the  defendant,  of  the  defendant's  right  in  the  prenii 

as  aforesaid,  and  took  place  also  by  reason  of  the  conditiod 

the  walls  of  the  plaintiff's  close,  as  before  .described,  and  by  i 

negligence  and  default ;  and  that  the  defendant  did,  without  d^j 

repair  and  amend  the  injury  and  damages  caused  by  the  ol 

grievances,  and,  in  so  doing,  did,  of  necessity,  take,  carry  tm\ 

and  convert  to  his  own  use  certain  small  quantities  of  brii| 

mortar  and  materials,  part  of  the  plaintiff's  close,  for  the  p» 

pose  of  repairing  and  amending  the  same,  with  new  materials  of  * 

defendant 

Demurrer  to  this  defence,  for  not  stating  any  facts  ground 
the  alleged  right  of  the  defendant,  or  creating  the  alleged  necewn 
to  do  the  acts  complained  of. 


S.  Ferguson,  in  support  of  the  demurrer. 

The  defence  does  not  state  upon  what  grounds  the  acts  coo- 
plained  of  were  committed,  which  is  requisite:  Mure  v.  JTaye(a) 
nor  does  it  show  authority  for  the  trespass :  Stephen  on  Plenty 
6th  Rule,  citing  Co.  Lit.,  288 ;  Com.  Dig.,  Pleader,  Et\7;  Comas 
Law  Procedure  Act  1853,  s.  56.  The  defendant  merely  says  tin 
the  grievances  took  place  "of  necessity;"  but  states  no  facto  i 
show  the  nature  or  cause  of  that  necessity ;  and  it  la  not  snfficki 
to  plead  an  inference  of  law :  Brown  v.  Mallet  (b) ;  Parnahf 
The  Lancaster  Canal  Company  (e);  Priestly  v.  Fowler  (d);  « 
he  was  bound  to  observe  the  rule  "sic  utere  tuo  ui  alien**  • 
ladas  :"  Granger  v.  Finlay  («).  The  dilapidated  condition  of  t 
plaintiff's  messuage  was  no  excuse  for  the  trespass:   Dodd 


(a)  4  Taunt  34. 

(e)  11  Ad.  4EU.223. 


(6)5  aa  59a 

((Q3M.&W.1. 


(«)  7  It.  Com.  Law  Bep.  417* 
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Holme  {a).  He  also  cited  Broom's  Legal  Maxims,  p.  10;  1  Sound.,  T.  T.  1659. 
346  a,  citing  Patrick  v.  Green/way.  < — -v— — '  * 

HABGBEAVE 

Philips,  in  support  of  the  pleading.  mbade. 

The  defendant  alleges  that,  in  the  course  of  pulling  down  his  own 
house,  he  did  a  little  enter  the  close  of  the  plaintiff,  and  that  of  neces- 
sity.— [Chbistiah,  J.  Do  you  mean  to  contend  that  if  you  are 
possessed  of  a  house,  and  cannot  pull  it  down  without  doing  the 
same  to  your  neighbour's  house,  that  you  have  a  right  to  do  the 
latter  act,  in  pulling  down  your  own  house?] — The  state  of  the 
plaintiff's  premises  was  the  cause  of  what  occurred,  and  it  is  so 
alleged ;  his  passive  negligence  is  the  defendant's  excuse. — [Mona- 
han,  C.  J.  Is  there  any  authority  to  show  that  the  ruinous 
condition  of  the  plaintiff's  house  afforded  the  defendant  any 
excuse?]— Beavan  v.  The  Mayor  of  Manchester  (b)  is  an  autho- 
rity for  that  proposition. 

Monahan,  C.  J. 

Ton  do  not  plead  a  single  fact  in  support  of  your  alleged 
right.    Allow  the  demurrer. 

Demurrer  allowed, 
(a)  1  Ad.  4E1L  493.  (6)  8  ED.  *Bl  44. 


I  I  I 
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M'MAHON  v.  ELLIS  and  others. 


Nov.  2,  3. 


This  was  a  motion  for  an  attaohment  against  the  plaintiff,  for  refe 
to  answer  certain  interrogatories-  The  action  was  for  the  disturbs? 
of  the  plaintiff  in  his  office  of  weighmaster,  under  4  Amu,  c  14  fir 
of  the  town  of  Clones.    For  the  pleadings  in  the  cause,  seswU 


In  an  action 
for  the  disturb- 
ance  of  the 
plaintiff  in  the 
office  of  weigh- 
master of  the 
town   of  C., 
under  the  ~ 

4  Anne,  c  14  P*  16.— -The  defendants  pleaded,  inter  alia,  that  plaintiff  did  not  <b 

fenfont  plead-  t&ke  ^e  aevercd  oaths,  or  any  of  them,  directed  to  be  taken  tyti* 
plaintiff  had  ****"**  of  the  4  An**'  0tl  th*  8lh  of  January  1869,  the  pUisr 
oath^C,nired  Wai  ofdered«  °P°n  motion  on  the  P*1*  of  defandatits,  to  answ 
hL?t»i2?  a*  **  ^Mowing  interrogatories  in  writing,  by  affidavit,  to  be  vm 

oath  nor  tub-  and  filed   in  the  usual  way: — First — Did  the  said   Sir  Tboof 
scribed  the  de- 
claration .re-    Barrett  Leonard,  Bart.,  administer  to  plaintiff  the  oath  require. 

Roman  datho-  by  the  3rd  section  of  the  statute  of  the  4  Anne,  c*  14,  to  be  tab 

lie  Belief  Act ; 

and  he  also  ob-  by  weighmasters  appointed  under  said  statute;  and,  if  so,  wfc? 

Court  an  order  &nd  when  did  he  administer  said  oath  to  plaintiff,  and  was  «J 

Common  Law  P6"011*  ^d  *k°t  present,  when  said  oath  was  administered,  and  ** 

2jJ^jjj^t      any  entry  or  memorandum  made,  respecting  the  administering^ 

A*  ntontiff**  ^"S  °^  8ac*1  oat*l»  and  w^ere  *8  8UC^  entry  or  memorandum  u 

should  answer  present?  i 

certain  interro- 
gatories.  The      Second. — Did  any  person  other  than  Sir  T.  B.  Leonard  adnunsK 
interrogatories  i  i 

exhibited  by    said  oath  to  plaintiff,  prior  to  the  22nd  day  of  January  1853;  •» 
the  defendant 
were,   as   to 

whether  the  plaintiff  had  taken  the  oaths  and  subscribed  the  declaration  in  question  ? 
and  also,  whether  he  was  a  member  of  the  Roman  Catholic  religion  ?  The  plaintiff 
filed  an  affidavit,  submitting  that  he  was  not  bound  to  answer  the  interrogatories,  i 

upon  the  ground  that  they  were  exhibited  with  a  view  to  obtain  a  discovery  as  to 
how  he  intended  to  make  out  his  title  to  the  office.  Upon  a  motion  to  attach  the 
plaintiff  for  refusing  to  answer,  it  was  further  insisted,  on  his  behalf,  that  the  an-  i 

swers  to  the  interrogatories  might  tend  to  expose  him  to  criminal  proceedings,  for 
haying  acted  in  the  office  without  having  taken  the  qualifying  oaths. — Held,  that, 
irrespective  of  the  question  whether  the  discovery  sought  for  would,  under  any  cir- 
cumstances, have  been  obtainable,  it  was  a  valid  reason  for  declining  to  answer,  that 
the  plaintiff  apprehended  that  his  answers  might  tend  to  criminate  him. 

Held  also,  that  this  ground  of  objection  might  be  insisted  on  at  the  hearing  of  the  I 

motion,  without  having  been  specifically  stated  in  the  affidavit. 

Held  oho,  that  the  plaintiff  was  also  entitled  to  decline  answering  the  interroga*  I 

tory  as  to  whether  he  was  a  Roman  Catholic,  as  this  question  was  a  link  in  the  I 

chain  of  the  other  inquiry. 
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if  so,  where  and  when  was  said  oath  so  administered,  and  by  whom,  M.  T.  1859* 

CommonPUai. 
and  was  any  person  or  persons  present  when  said  oath  was  so 

administered  ?  &c.,  &c. 

Third. — Did  the  plaintiff   ever  take  the  oath  of  supremacy, 
directed  to  be  taken  by  the  9th  section  of  said  statute  of  4  Anne  9 
Fourth. — Is  the  plaintiff  a  member  of  the  Roman  Catholio  reli- 
gion, and  has  he  been  such  from  the  said  year  1844  to  the  present 
time? 

Fifth. — Did  the  plaintiff,  within  three  calendar  months  next 
before  the  alleged  appointment  to,  or  his  alleged  entering  upon, 
the  exercise  and  enjoyment  of  the  office  of  weighmaster  of  Clones, 
take  and  subscribe  the  oath  directed  by  the  statute  of  the  10  G.  4, 
c.  7,  to  be  taken  by  all  persons  professing  the  Roman  Catholic  reli- 
gion, before  their  entering  upon  the  exercise  or  enjoyment  of  any 
office  under  the  Crown,  or  any  other  offices  or  franchises,  at  any 
of  the  places  appointed  by  said  statute  for  the  taking  and  sub- 
scribing of  said  oath,  and  at  which  of  those  places,  and  at  what 
time,  and  before  and  in  presence  of  whom,  did  he  so  take  and 
subscribe  said  oath? 

The  plaintiff,  in  his  affidavit,  stated  that  he  objected  to  answer 
the  interrogatories,  and  submitted  that  the  several  interrogatories 
were  administered  to  deponent  to  obtain  a  discovery  relating  to 
plaintiff's  title  to  the  office  of  weighmaster,  and  to  discover  how 
he  intends  to  shape  his  case  in  respect  of,  and  to  make  out,  his 
title  to  said  office,  and  of  the  evidence  whereby  the  same  is  to 
be  established,  so  far  as  same  relates  to  the  several  interrogatories. 
Deponent  submitted  that  defendants  were  not  entitled  to  any  dis- 
covery, as  to  the  matters  in  said  interrogatories. 


Joy  (with  whom  were  Ellis  and  Coates),  in  support  of  the 
motion. 

The  defence  pleaded  by  the  defendants  involved  a  negative ;  the 
real  state  of  facts  being  and  lying  within  the  knowledge  of  the 
plaintiff.  It  is  no  objection,  therefore,  that  the  interrogatories 
referred  to  his  title.  The  object  of  these  is  to  sustain  the  case 
of  the  defendants ;  and  the  discovery  sought  for  is  consistent  with 
vol.  10.  16  l 
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M.  T.  1859.  the  English  authorities :  Fliteroft  ▼.    J^ietcks 
C^T!T^'  b*rU(b);   WhattUy  v.  CrovUr  (c).    A   bill  of 

M  *MA  HON 

_  time  of  Lord  Hardwicke,  has  been  held   maim 

zllis.       of  a  defendant  in  ejectment,  to  discover  the  title  < 
to  recover  the  estate :  Metcalfr.  Hervey  (</)• 

Maedonogh  and  E.  M.  Kelly,  contra. 

These  interrogatories  are  objectionable  on  three 
It  is  sought  to  discover  how  the  plaintiff  means  to 
That  discovery  is  not  legitimate,  except  in  the  cast 
on  the  title.    The  discovery  should  be  in  aid  of  an 
set  up  by  the  defendant :   Wigram  on  Discovery,  p» 
v.  Wakefield  (e) ;  Ward  v.  Lloyd  (f);  Joy  ▼.  Keh 
condly. — The  interrogatories  are  objectionable  upon  tl 
the  answers  to  the  questions  might  expose    the   pi 
indictment  for  a  misdemeanour,  in  having  acted  in 
weighmaster    without    having    taken  the   oaths    reqiri 
4  Anne,  c.  14,  s.  9,  and  the  10  G.  4,  c.  7,  ss.  19  and  21 
P.  O,  p.  25 ;  Fisher  v.  Ronalds  (A).  Thirdly. — The  ans 
tend  to  create  a  forfeiture  of  the  office ;  and  the  plaintil 
therefore,  bound  to  answer  them. 


Ellis,  in  reply. 

The  Common  Law  Procedure  Act  intended  that  the  I 
examination  by  interrogatories  should  be  co-extensive  wii 
viva  voce  evidence.  The  plaintiff  has  not  sworn  in  hi; 
that  be  is  apprehensive  that  his  answers  might  tend  to 
him. — [Monahan,  C.  J.  Can  you  refer  us  to  any  case  ii: 
has  been  held  that  the  party  must  pledge  his  oath  to  the  f 
it  appears  on  the  face  of  the  interrogatories  that  the  ans 
have  that  tendency  ?] — The  Annual  Indemnity  Act  woul 


(«)  HExch.543. 
(e)  5  Ell.  &  Bl.  709. 
(e)  6  Ell.  &  Bl.  468. 
(g)  2  Ves.  679. 


(6)  8  C.  B.,  N.  S.,  8 
{d)  1  Ves.  sen.  248. 
(J)  3  Exch.,  N.  S.,  8! 
(A)  12C.B.762. 
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'    *^i/fflculty,  as  regards  the  Roman   Catholic  Belief  Act    No  M.  T.  1859. 

^^W  ii'ient  could  lie  in  either  case.  t v— _, ' 

e'  b**  bees  fci:algo  cited  Osborn  v.  London  Dock  Company  (a)  ;  Parkhurst     M'1JJHOir 
Q^  to  <&n*r&irf0»  (*) ;  2  7fyfor  on  Evidence,  pp.  1 177-81 .  ellis. 

3KAHAN,  C  J. 

~efy,  carta  lis  is  in  form  an  application  to  attach  the  plaintiff  for  not  Nov.  3. 
fyectiomfexpring  certain  interrogatories  exhibited  under  the  recent  Act, 
the  pkintfrf  20  Pic,  c  102.  I  say  in  form,  because  the  only  question 
te,  except  ki^  ^ore  ua  ^»  whether  the  plaintiff  is  bound  to  answer  them, 
>oW  beajx''  **  not  <lue8t*one^  tnat>  ^  ne  *s  not  hound  to  answer,  he  should 
ram  w  Dam  **  attacne*  ^or  nofc  answering.  The  action  is  brought  by  the 
.ntiff,  for  disturbing  him  in  his  office  of  weighmaster  of  the  market- 


)bJMfMM^  n  °*  ^one8>  n6>  M  ne  a^ege8>  being  weighmaster  duly  appointed 

.  ti         ier  the  Act  of  4  Anne.  c.  14,  s.  3.    In  answer  to  this  summons 
Bit  ei«» 

d  plaint,  the  defendants  have  pleaded  several  defences,  one  of  which 


'if 

iverses  the  plaintiff's  appointment  to  the  office ;  with  that,  how- 
ai  the  cri: 

er,  we  have  nothing  at  present  to  do.    Another  defence  is,  that 

e  plaintiff  has  not  taken  the  oath  of  office  required  by  the  3rd 
!to-J 

tction  of  the  Act  to  which  I  have  referred,  namely,  that  he  shall 
);  a&f&j  * 

.•uly  and  indifferently  weigh  all  such  goods,  wares  and  merchan- 

ises  as  shall  be  brought  unto  him  between  buyer  and  seller.    A 
urther  defence  is  that,  before  and  at  the  time  of  plaintiff's  appoint- 
ment to  the  office,  he  was,  and  since  hitherto  hath  been,  and  still  is, 
n       a  Roman  Catholic,  and  that  he  has  not  taken  the  oaths  or  subscribed 
°"ettBPthe  declaration  required  to  be  taken  and  subscribed  by  the  9th 
sm'  section  of  the  Act;  that  is,  the  oaths  and  declaration  mentioned  in 
$m  the  English  Act  of  the  3rd  of  William  Sf  Mary,  or  the  oath  substi- 
"?*  tuted  therefor  by  the  Roman  Catholic  Belief  Act    The  interroga- 
iLl'2  tones  which  have  been  exhibited  for  the  plaintiff  to  answer,  as  I 
ir:     understand,  have  been  exhibited  by  the  defendants,  in  order  to 
*' r*    sustain  this  latter  defence ;  and  the  plaintiff  is  accordingly  interro- 
gated whether  he  is  not  a  Roman  Catholic,  and  likewise  when, 
where  and  under  what  circumstances,  and   before  whom,  he  has 
J      taken  the  oaths  and  subscribed  the  declaration  referred  to.     The 

(a)  10  Exch.  686.  (6)  2  Swanrt.  194. 
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M.  T.  1659*  plaintiff,  instead  of. answering  the  interrogatories,  has  filed  an  affids- 
CovtMon  Pleat, 
>- — , '     vit,  in  which  he  submits  that  he  is  not  bound  to  answer  them ;  a 

that  the  defendant  is  not  seeking  a  discovery  of  his  (the  defendant's] 
case,  but  is  endeavouring  to  make  out  how  the  plaintiff  means,  ai 
the  trial,  to  prove  his  (the  plaintiff's)  case ;  and  that,  according a 
the  well-known  rule  of  Courts  of  Equity,  the  defendant  is  not  enti- 
tled to  such  discovery.     But  it  has  been  also  insisted  by  plaintiff'! 
Counsel,  during  the  argument,  though  no  such  point  is  suggested  by 
the  affidavit,  that  plaintiff  is  not  bound  to  give  the  required  infor- 
mation, as  being  such  as  could  be  used  against  him  on  a  crimim! 
charge.    As  it  is  on  this  latter  view  of  the  case  that  we  are  abotn 
disposing  of  the  present  motion,  it  will  be  advisable  that  I  should 
state  distinctly  the  grounds  on  which  we  proceed.     The  defendant* 
having  relied  on  the  not  taking  of  the  oaths  and  subscribing  tbe 
declaration  required  by  the  9th  section  of  the  Act,  as  a  defence  b 
plaintiff's  action,  we  must  at  all  events,  for  the  purpose  of  this 
motion,  assume  that  the  defence  so  pleaded  is  a  valid  one ;  froa 
which  it  follows  that,  if  the  plaintiff  has  acted  as  weighmaster,  with- 
out having  taken  the  prescribed  oaths  and  signed  the  prescribed 
declaration,  he  has  violated  the  9th  section  of  the  Act ;  and,  if  be 
has,  which  is  of  course  the  case  sought  to  be  proved  by  the  defend- 
ants, it  occurs  to  us  that  he  has  committed  a  misdemeanour,  and  is 
therefore  not  bound  to  answer  any  questions,  or  give  any  informa- 
tion, tending  to  establish  as  against  him  such  misdemeanour.  At  aii 
events,  we  are  of  opinion  that,  in  an  interlocutory  proceeding,  sua 
as  this,  from  which  the  plaintiff  would  have  no  appeal,  we  ought  not 
to  decide  against  him,  more  particularly  as,  by  the  defendant  exam- 
ining the  plaintiff  as  a  witness  at  the  trial,  he  will  have  an  opportu- 
nity of  asking  the  same  questions  ;  and  I  shall  probably  consider  h 
right  to  rule  that  the  plaintiff  is  not  bound  to  answer;  in  which 
case  the  defendant,  by  excepting  to  my  ruling,  will  have  an  oppor- 
tunity of  having  the  propriety  of  our  opinion  considered  by  a  CoM 
of  Appeal.     With  respect  to  the  objection  that  plaintiff  should,  by 
affidavit,  have  stated  the  ground  for  excusing  himself  from  answer- 
ing, we  are  quite  aware  that  such  a  rule  properly  exists,  where  tto 
objection  does  not  appear  from  the  interrogatories  per  se;  bat  w* 


COMMON  LAW  REPORTS.  125 

do  not  think  that  any  such  rule  should  or  does  exist  where  the  M.  T.  1859* 

interrogatories  are  exhibited  in  support  of  a  pleading,  the  object  of  ' 

which  is  to  show  that  the  misdemeanour  has  been  committed ;  and 

we  are  of  opinion  that  the  protection  extends  as  well  to  the  question 

whether  the  plaintiff  is  a  Roman  Catholic,  as  being  a  link  in  the 

chain,  as  to  the  other  questions.     On  the  whole,  therefore,  we  are 

of  opinion  that  the  present  application  should  be  refused. 


SMITH  v.  EARL  OF  HOWTH  and  another. 

iV<*.3,4,5. 

This  was  an  action  of  trespass,  for  breaking  and  entering  a  forge  A  proposal  in 

writing  was 

and  quarry  of  the  plaintiff,   at   Howth,   in  the  county  of  Dublin,  made  by  A  and 

B  to  D,  to  take 

The  summons  and   plaint  also  contained   counts  for  assault  and  the  rights  of 

trover,  and  conversion  of  quarrying-tools  and  quarried  stones.     The  whmrtones  on 

principal  issue  upon  the  pleadings  was,  whether  the  plaintiff  was  ^  to  JL?^ 

lawfully  possessed,  as  against  the  Earl  of  Howth,  of  the  forge  ro^ 0"*£* 

and  quarry  in   the   pleadings  mentioned  ?    At  the  trial,   before  f°r  a  tenn  of 

three  yean, 

Monahan,  C.  J.,  at  the   Sittings  after  last  Hilary  Term,  there  md  WM  ▼er- 
.  .  *  J  '  baUyacceptad. 

was  given  in  evidence,  on  behalf  of  the   plaintiff,   a  document  A  and  B,  hav- 
ing subse- 
purportmg  to  be  a  memorandum   of  agreement  relating  to  the  qnently  quar- 

quarry,  dated  the  19th  of  May  1855,  which  was  in  the  following  former  tookC 

words:— "We  propose  to  take  from  the  Earl  of  Howth  the  right  Sip,1^?^. 

"  of  quarrying  green  whinstones  on  the  Hill  of  Howth,  for  the  Se^iarrto^ 

"repairs  of  the  streets  of  Dublin,  and  to  pay  a  royalty  of  three  A  ^^Jf^ 

"  pence  per  ton,  for  a  term  of  three  years  from  this  date.    We  J*8  ******  to 

D.    A  notice 
"  undertake  to  raise  ten  thousand  tons  of  stones  every  year,  pro-  to  quit  having 

been  served  on 
"vided  the  Corporation  require  same;  and,  in  case  our  contract  CbyBandD, 

they,  before  the 
"  with  them  does  not  continue,  and  that  a  further  supply  of  stones  expiration  of 

the  three  years, 
entered  the  premises,  and  expelled  C.—Held,  that,  assuming  that  a  term  for  three 
years  had  been  created  by  parol,  D,  by  the  surrender  of  one  of  the  co-tenants,  became 
a  tenant  in  common  with  B,  and  they  were  entitled  to  expel  C,  who  had  not,  by 
reason  of  the  partnership,  acquired  any  interest  in  the  land. 

Held  alio,  that,  taking  the  agreement  not  to  have  operated  as  a  demise  of  the 
land,  bat  merely  as  a  license  to  quarry,  it  was  revocable  at  the  pleasure  of  D. 
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M.  T.  1859.  "is  not  required,  this  agreement  is  to  cease;  and  we  are  not  is 
"have  any  farther  right  or  claim  to  such  quarries  ;  his  kx&b 
"  is  not  to  let  the  right  of  quarrying  green  whinetones  on  in 
"Hill  of  Howth  to  any  other  party  during  the  continual**  x 
"  this  agreement. 

"  Dated  this  19th  of  May  1855.       (Signed)     "  Chaukb  Anna. 

**  Patrick  Habmas.' 
The  action  was  commenced  in  May  1857,  before  the  expiratk 
of  the  three  years.    The  plaintiff  in  his  evidence  stated  that,  in  & 
year  1855,  he  became  acquainted  with  the  quarries  on  the  W&d 
Howth,  and  that  in  1856,   in  the  course  of  a  casual  conversant 
with  Atkins,  a  verbal  agreement  was  entered  into  between  the. 
for  a  partnership,  in  supplying  the  Corporation  of  Dublin  with  sto& 
and  working  the  quarries  for  this  purpose.    In  February  1856,  fe 
plaintiff  entered  into  possession  of  the  quarries,  but  merely  ag  ages: 
but  afterwards  worked  the  quarries  under  the  partnership  agree- 
ment, and  continued  in  possession  until  expelled  by  the  defendant* 
He  expended  a  large  sum  of  money  in  cash  on  the  quarries  tti 
worked  them  continually  while  in  possession,  and  supplied  stare 
under  a  contract  entered  into  with  the  Corporation  of  J>ublin.  He 
also  stated  that  Mr.  Hamilton,  Lord  Howth's  agent,  said  thai  k 
was  aware  of  his  working  the  quarries,  and  had  applied  to  him  f« 
rent  or  royalties.    Atkins  had  left  the  country  in  1856.     The  pha- 
tiff  admitted   that  he  had  received  notices  demanding  possess* 
Counsel  then  for  the  defendants  submitted  that  the  action  should  haft 
been  on  the  case,  and  not  trespass,  inasmuch  as  the  plaintiff's  rigflk 
if  any,  were  not  corporeal  but  incorporeal;  also,  that  the  agreement 
of  1855,  not  being  under  the  seal  of  Lord  Howth,  conveyed  no  legal 
right ;  and,  therefore,  on  both  these  grounds  they  called  upon  & 
learned  Chief  Justice  to  nonsuit,  or  direct  a  verdict ;  which  to 
Lordship,  at  that  stage  of  the  case,  refused ;  but  gave  leave  to  ap$ 
to  the  Court  to  do  so.    The  defendant  then  went  into  his  case,  *»J 
examined  Harman,  who  proved  that  he  had  quarrelled  with  Atkitt 
relative  to  the  agreement  made  between  them,  and  the  result  was, 
that  he  omitted  witness's  name  in  his  proposal  to  the  Corporation' 
and,  at  the  time  of  Atkins  leaving  the  country,  witness  had  a  Cbtf' 
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eery  suit  pending  against  him.     Evidence  was  also  given  of  the  M.  T.  1859. 

ComwumFUtu. 
execution  by  Atkins  of  a  surrender,  dated  the  18th  of  December 

1856.  At  the  dose  of  the  defendants9  case,  his  Lordship  stated  his 
opinion  that,  even  if  a  legal  interest  passed  to  Harman  and  Atkins, 
under  the  agreement  of  1855,  still  that  no  legal  estate  in  the  pre- 
mises vested  in  the  plaintiff,  by  the  agreement  between  him  and 
Atkins  to  carry  on  a  partnership ;  and  that  Atkins  having  surren- 
dered his  interest  to  Lord  Howth,  he  and  Harman  were  justified  in 
putting  out  the  plaintiff.  Each  party  required  the  learned  Chief 
Justice  to  direct  a  verdict  in  his  favour ;  but  his  Lordship  directed 
a  verdict  for  the  defendants,  on  the  grounds  stated,  reserving,  with 
the  consent  of  the  parties,  leave  for  the  plaintiff  to  have  a  verdict 
entered  for  him  for  nominal  damages,  in  case  his  Lordship  should 
have  so  directed.  In  the  following  Easter  Term,  a  conditional 
order  was  obtained  by  Ball,  to  set  aside  the  verdict,  and  that  a 
verdict  should  be  entered  for  the  plaintiff  for  nominal  damages, 
pursuant  to  leave  reserved,  or  that  a  new  trial  be  had,  on  the 
ground  of  misdirection. 


Macdonogh  (with  whom  was  W.  (PC.  Morris)  showed  cause. 

This  was  a  mere  license  by  parol,  and  was  revocable  at  the  plea- 
sure of  the  grantor.  It  created  no  title  to  the  lands,  not  being  under 
seal:  Wood  v.  Leadbiiier  (a)  ;  Hetolins  v.  Shippam(b).  If  it  be 
said  that  the  proposal  being  accepted  by  parol  created  a  tenancy 
between  the  parties,  the  answer  is,  that  there  is  no  evidence  to 
show  that  it  was  at  a  rack-rent,  so  as  to  take  the  case  out  of  the 
Statute  of  Frauds. 


Ball  and  Sullivan,  contra. 

The  principle  contended  for  at  the  other  side  is  not  universal. 
License,  even  by  parol,  is  not  revocable,  after  expense  has  been 
incurred,  in  consequence,  by  the  licensee ;  as,  for  example,  by  the 
erection  of  machinery  upon  the  land,  for  the  purpose  of  quarrying: 
Webb  v.  Paternoster  (e) ;  Wood  v.  Lake  (d) ;  Liggini  v.  Inge  (e) ; 

(a)  IS  M.  &  W.  838.  (6)  5B.  &  C.  221. 

(0  Pal.  71 ;  S.  C,  EolL  14, 152;  S.  C.,  Pop.  151. 
(<t)  Sayer,  3.  (0  7  Bing.  682. 
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M.  T.  1869.  Winter  v.  Broohwell  (a).  Again,  this  was  a  good  demise  by  ^ 
for  a  term  of  three  yean,  the  surface  of  the  ground  being  Decessr 
for  the  purpose  of  quarrying :  Bae.  Ab->  Leases,  K ;  Demd  ■ 
Grace  (A).  No  such  point  as  that  of  the  rack-rent  was  mad*  i 
the  trial.  If  it  had  been  suggested,  evidence  might  ha?e  te 
given  to  prove  that  the  royalty  reserved,  which  was  in  the  mfe 
of  rent,  was  such  improved  rent  as  satisfied  the  Statute  of  Fuse. 
7  W.  3,  c.  12,  s.  1  (Ir.J. 

Morris,  in  reply. 


Monahan,  C.  J. 
Nov.  5.  We  are  of  opinion  that  there  are  no  grounds  for  setting  as* 

the  nonsuit  which  I  directed  in  this  case.     The  first  point  insists 
on  hy  plaintiff 's  Counsel  is,  that  the  proposal  of  the  19th  dsjs 
May  1855,  having  been  verbally  accepted  or  acquiesced  in  by  Lor1. 
Howth,  or  his  agents,  a  legal  estate  or  tenancy  has  been  create* 
in  the  soil  of  the  quarries,  in  Atkins  and  Harman.    In  answer  i  ( 
this,  defendants'  Counsel  suggested  that  there  was  no  evidence  d 
the  rent  proposed  to  be  reserved  by  the  document  in  question  beisf  | 
a  rack-rent,  and,  therefore,  that   such  an    interest   could  not  1* , 
created  by  parol.      In  answer  to  this  objection,   it  is  enough  to 
say  that  no  such  point  was  made  at  the  trial ;   and  we  should  ; 
not  allow  it  to  be  made  now,  being  satisfied  that,    had  it  heei 
made    at    the    trial,   evidence  could    have   been   given  that  fa  I 
rent  or  render  was  supposed  to  be  the  fall  value.   Bat,  thw$  | 
this  is  so,    we  do   not  consider  it  necessary  to  decide  on  the 
construction  of  the  instrument,  whether  what  was  proposed  fa 
was  an  estate  in  the  quarries,   as  a  corporeal  hereditament  <* 
merely  an  incorporeal   right  to  work  them ;  as  even  if  we  jkh 
to  the  argument  of   plaintiff's   Counsel  on  this  point,  still  ** 
are  clearly  of  opinion  that,  even  though  Atkins  had  a  legal  estf* 
jointly  with  Harman  in  the  soil  of  the    quarries,  still  that  the 
agreement  between  Atkins  and  the  plaintiff,  as  deposed  to  by  fa  I 
latter,  namely,  that  Atkins  and  he  should  be  in  partnership  '<* 

(a)  8  East,  310.  (*)  6  Q.  B.  145. 
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working  the  quarries,  did  not  transfer  to  or  vest  in  the  plaintiff  M.  T.  1859. 

any   legal  estate  in  the  quarries;  and  therefore,  that,  on  Atkins     < ' 

surrendering  his  interest    to  Lord  Howth,  his  lordship  and  Har- 

man  became  tenants  in  common  of  the  quarries,  and  were  entitled 

to  pat  out  the  plaintiff  Smith.    But  if,  on  the  other  hand,  the  true 

construction  of  Atkins'  and  Herman's  proposal  is,  that  what  they 

proposed  for  was  not  an  estate  in  the   quarries  as  a  corporeal 

hereditament,  but  an  incorporeal  right  to  work  them,  it  is  clear 

that  the  parol  acceptance  or  assent  of  Lord  Howth  or  his  agent 

could  not  operate  as  a  grant,  or  more  than  a  license,  which  is  in 

its  nature  revocable;  and  if  not  surrendered  to  Lord  Howth  by 

Atkins,  it  has  been  clearly  revoked  by  his   lordship.     But  then 

it   has  been   argued  by   the   plaintiff's  Counsel,   that,   though   a 

license  is  generally  revocable,  that  it  ceases  to  be  so  when  acted  on 

and  expense  incurred    on  the  faith  of  it;   and  some  cases  have 

been  referred  to  on  that  point.     We  do  not  think  it  necessary  to 

stop  to  inquire  whether  any  such  case  could  have  been  made  at 

the  trial.     The   plaintiff  said  something  of  having  expended  a 

considerable  sum,  £100  or  £150,  in  working  the  quarries;  this  he 

stated  as  an  excuse  for  having  never  paid  a  sixpence  on  foot  of 

the  rent  to  which  he  was  liable.     I  was  not  asked  to  leave  any 

question  on  the  subject  to  the  jury ;  and  I  have  no  doubt  that,  if 

any  such  case  had  been   suggested,   the   jury  would  not    have 

been  of  opinion  that  any  such  sum  had  been  expended,  so  as  to 

bring  the  present  case  within  the  rule  insisted  on  by  the  plaintiff's 

Counsel ;  and,   therefore,  it  is  unnecessary  to  consider  whether 

there  is  any  foundation  for  the  startling  proposition   that,   if  a 

man  has  a  license  in  its  nature  revocable,  to  work  another  man's 

quarry,  that,  by  expending  a  small  sum  of  money  in  the  working 

the  quarry,  he  can  convert  a  revocable  license  into  what  would  be 

in  effect  an  irrevocable  right  or  estate  in  perpetuity.     I,  for  one, 

would  require  much  argument  to  induce  me  to  accede  to  such  a 

proposition.     Our  rule,  therefore,  will  be  to  allow  the  cause  shown 

against  setting  aside  the  verdict  for  defendants. 


vol.  10. 


17  is 
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Nov.  4. 

Where  a  ticket 
under  the3  and 
4  Vic.,  c  91 
(Linen  Act), 
contained  a 
special  clause 
that  the  whole 
of  the  cloth 
must  he  re- 
turned within 
five  weeks 
from  date,  or 
Is.  6d.  to  he 
deducted  for 
every  week 
longer  kept: — 
Held,  that 
though  such 
an  agreement 
was  not  in 
terms  contem- 
plated by  the 
16th  section 
of  the  Act,  it 
was  not  oppos- 
ed to  its  policy; 
and  that  where 
the  employer 
had  been  sum- 
moned before 
the  Petty  Ses- 
sions for  the 
wages  stipula- 
ted in  the  tick- 
et, he  was 
entitled  to  set 
off  the  penalty 
for  delay. 


DOBBIN  v.  AIEIN. 

This  was  an  appeal  under  the  20  &  21  Ft*,  c  43,  s.  2,  from  i 
decision  of  the  Magistrates  of  the  Petty  Sessions  of  Newtownard^i 
the  county  of  Down.  It  appeared,  by  the  special  case,  that  tk 
respondent  obtained  from  the  appellant  (who  is  the  agent  in  & 
town  of  Newtownards  for  J.  J.  Mair  and  Co.,  cotton  manufactures 
in  Glasgow)  a  muslin  web  to  be  woven,  on  certain  specified  tens 
set  forth  in  what  is  called  "the  ticket"  which-  the  manufacture 
or  agent  is  bound  by  the  Linen  Act,  8  A  4  Pic,  c  91,  a.  16>' 
to  deliver  to  every  weaver,  with  the  warp,  at  the  time  it  « 
given  out  to  be  woven.  The  summons  was  for  6s.  4d.,  UIm* 
of  wages  due  to  the  respondent  for  weaving  a  web.  Of  this  sob 
Is.  4d.  was  admitted  to  be  due,  and  was  duly  tendered  to  con- 
plainant,  but  the  remaining  5s.  was  kept  as  a  fine  or  set-off  & 
detention  of  work,  being  a  halfpenny  per  ell  on  the  whole  web 
of  120  ells.  The  ticket  produced  was  not  in  exact  conformity  with 
this  section  of  the  Act,  the  price  having  been  named  by  the  ell 
instead  of  the  yard ;  but,  as  no  exception  was  taken  to  it  on  that 
score,  the  Magistrates  confined  themselves  to  the  point  in  dispute. 
The  time  allowed  for  finishing  the  web  was  five  weeks.  It  wtf, 
however,  nine  weeks  and  three  days  before  the  last  cut  or  port*01 
was  brought  in ;  so  that,  allowing  eight  days  of  grace,  according 
to  the  18th  section  of  the  Act,  the  web  was  detained  above  three 
weeks  beyond  the  stipulated  time.     The  Magistrates  were  astf* 


#  Note.— 3  &  4  Vic,  c.  91,  s.  16:— "That  with  every  warp  given  out  ty1 
manufacturer  or  agent,  to  be  woven,  there  shall  be  delivered  a  note  or  lid* 
signed  by  such  manufacturer  or  agent,  delivering  out  the  same,  stating  * 
length,  breadth,  particular  fabric  and  denomination  of  the  work  to  be  perforc^ 
the  number  of  shots  of  weft,  under  the  glass,  which  it  is  to  count  out  of  the  loon 
the  time  in  which  the  said  work  is  to  be  finished  and  returned,  and  the  po* 
in  sterling  money,  agreed  on  for  executing  each  yard,  imperial  stssdiri 
measure  of  thirty-six  inches  of  such  work,  in  a  workmanlike  manner/'  ** 
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mously  of  opinion  that  the  conditions  subjoined  to  the  ticket  given  M.  T.  1859* 

ConuHonPlsaM. 
to  the  complainant*  were  calculated  to  supersede  the  power  of  the 

Court  of  Petty  Sessions  to  maintain   and  award  the  amount  of 
penalty  for  the  failure,  by  complainant,  to  complete  the  web  within 
the  time  agreed  on.    The  appellant  relied  on  the  validity  of  the 
condition  appended  to  the  ticket  to  deduot  the  full  penalty  specified 
therein,  but  the  Magistrates  considered  that  they  were  precluded 
from  entering  into  the  question  of  compensation  for  loss  and  damage 
caused  by  detention,  and  felt  obliged  to  decide  in  favour  of  the 
complainant  for  the  full  amount  claimed.     With  regard  to  the 
arbitration  clause,  the  Magistrates  considered  that,  before  either 
party  could  be  bound  to  abide  by  arbitration,  the  Magistrates  them- 
selves should,  according  to  the  Arbitration  Act  (a),   have  heard 
the  cause  of  complaint,  and  decided  whether  it  was  a  subject  for 
arbitration  or  not;  and  that  the  condition  on  the  back  of  the 
ticket  was  in  direct  contravention  of  the  meaning  and  intent  of 
the  Act 


A.  Close  (with  whom  was  W.  J.  Sidney),  for  the  appellant, 
contended  that  the  clause  providing  for  deductions  was  not  in- 
consistent with  the  16th  section  of  the  3  &  4  Ftc,  c.  91.  By 
section  17,  if  the  ticket  were  not  in  conformity  with  section  16, 
the  manufacturer  was  deprived  of  the  power  of  proceeding  under 
section  18  against  the  weaver  for  the  statutable  penalty,  but  that 
did  not  preclude  his  right  to  insist  upon  the  stipulated  penalty 
by  way  of  set  off.  The  arbitration  clause  in  the  ticket  takes 
the  case  out  of  the  ordinary  course. 

(a)  5  6.4.C.  96. 


*  Note. — The  ticket  given  to  the  wearer  contained  the  following  clauses  : — 
"The  whole  of  the  cloth  must  be  returned  within  five  weeks  from  date,  or 
Is.  6d.  will  be  deducted  for  erery  week  longer  kepi.  If  not  finished  within 
five  weeks  to  be  paid  4Jd. ;  if  kept  six  weeks  4d." 

The  following  agreement,  on  the  part  of  the  wearer,  was  indorsed :— "  I  agree 
to  submit  to  arbitration  any  difference  between  my  employers  or  their  agent, 
Mr.  William  Dobbin  and  myself,  which  may  arise  in  the  working  of  this  web; 
and  I  take  it  subject  to  this  and  all  the  other  conditions  printed  or  written  upon 
this  ticket,  or  upon  the  paper  of  directions  accompanying  it." 

(Signed)  "  William  Anisr,  Wearer. 

(Witness)  "Samuel  Phujp." 


1 

1    ' 

1 

M.  T.  1859. 
ComitonPleas. 

DOBBIN 

,     V. 
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W.  Andrews  and  JJ.  Law,  contra. 

The  Act  was  intended  for  the  mutual  benefit  of  the  manufactory 
and  the  weaver.  The  18th  section  provides  a  remedy  in  case  ik 
work  should  not  be  finished  and  returned  within  eight  days  of  tk 
time  agreed  on.  If  the  ticket  is  not  given  in  the  particular  fore 
given  by  the  Act,  the  case  becomes  an  ordinary  case  of  wage* 
The  special  clause  is  opposed  to  the  policy  of  the  law,  and  can- 
not be  enforced:  Cundell  v.  Dawson  (a);  Little  v.  Poole (h)\ 
Cope  v.  Rowlands  (e) ;  Ferguson  v.  Cristall \d) ;  Tyne  v.  Tho- 
mas (e)  ;  Watts  v.  Friend  (f).  The  contract  is  also  illegiL 
inasmuch  as  the  price  is  not  reserved  by  the  imperial  yard,  to 
by  the  ell :  5  O.  4,  c.  74,  as.  2,  15.  Either  the  particular  claos 
in  the  contract  becomes  void  and  should  be  rejected,  or  the  eotiR 
contract  is  vitiated,  and  the  claim  would  be  for  ordinary  wages. 

W.  J.  Sidney,  in  reply. 

The  Court  is  precluded  from  entering  into  the  consideration  i 
the  question  regarding  the  measure  by  which  the  price  wis 
reserved.  We  do  not  dispute  the  validity  of  the  contract,  to 
if  the  entire  contract  be  invalid,  the  claim  for  wages  could  not 
be  sustainable,  but  the  party  could  only  sue  upon  a  quant** 
meruit. 

Monahah,  C.  J. 

We  do  not  entertain  any  doubt  whatsoever,  upon  the  portion  d 
this  case  relating  to  the  construction  of  the  Linen  Act.  We  are 
satisfied  that  there  is  nothing  in  it  which  prevented  the  part* 
entering  into  a  special  contract  in  relation  to  the  price  to  t* 
paid,  in  case  the  work  was  not  done  in  the  time  agreed  on.  Tk 
effect  of  a  variation  from  the  terms  of  the  Act  was  mereJj  *° 
disentitle  the  employer  to  avail  himself  of  its  provisions;  but 
there  was  nothing  to  render  the  contract  void  or  objectionabk 
in   any  other  respect.      This  is  the  only  point  submitted  for  0& 


(a)  4  C.  B.  376. 
(c)  2  M.  &  W.  157. 
(«)  M'Clel.  &Y.  119. 


(6)  9B.  &C.  192. 
(<0  5  Bing.  305. 
(/)  10  B.  AC.  446. 
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opinion.    But  then  the  question  arises,  as  to  what  order  we  ought  M.  T.  1859- 
to  make  upon  the  present  appeaL    It  is  contended  that  the  respond- 
ent having  made  only  this  point  at  the  hearing  below,  it  is  not 
open  to  him  now  to  make  another,  namely,  that  arising  on  the 
Weights  and  Measures  Act.    We  can  only  decide  the  point  which 
baa  been  raised  below,  and  has  been  reserved  for  our  decision ; 
and  inasmuch  as  only  five  or  six  shillings  is  in  dispute,  there  is 
nothing  to  justify  our  allowing  further  litigation.       But  if  other 
cases  arise,  this  decision  will  not  prevent  this  other  question  being 
raised  before  the  Magistrates,  and  if  necessary  brought  before  us. 
Therefore,  the  rule  which  we  now  make  is,  that  upon  the  appel- 
lant paying  the  respondent  the  sum  of  Is.  4d.,  we  shall  reverse 
the  decision  of  the  Magistrates,  without  costs. 


CROFTON  v.  COLGAN. 


Nov  A,  5. 


This  was  an  action  of  contract. — The  third  count  of  the  summons  The    plaintiff 

and  plaint  alleged  that  the   plaintiff  was   possessed   of  a  certain  agreed  that  the 

race-horse,  to  wit,  a  mare  called  "  Lady  Emily,"  and  the  defendant  \££    defend- 

was  possessed  of  a  certain  mare;  and  thereupon,  on  the  13th  of  f?tuainare }* 

September   1857,  it  was  agreed  by  and  between  the  plaintiff  and  jjj*  ?f  pla^?~ 

defendant,  that  the  plaintiff  should  take  the  defendant's  said  bay  defendant 

should     give 
mare  in  exchange  for  the  plaintiff's  said  mare,  "Lady  Emily,"  plaintiff    the 

winnings  of 
her  two  first  races,  or,  in  case  she  should  be  sold  before  then,  the  defendant  should 
pay  the  plaintiff  one-third  of  what  she  should  be  sold  for. — Held,  that  the  above 
agreement,  being  one  simply  to  give  an  increased  price  for  the  mare,  upon  the 
occurrence  of  a  state  of  facts  which  might  add  to  her  value,  was  a  legal  contract, 
and  not  in  the  nature  of  a  wager. 

The  defendant's  mare  haying  won  a  prize  of  £50  at  a  horse-race,  the  conditions 
of  which  were  that  a  subscription  should  be  made  up  of  the  sum  of  three  sovereigns 
each,  subscribed  by  the  owners  of  the  horses,  and  a  sum  of  thirty  sovereigns  added 
thereto,  out  of  the  race  fund,  out  of  which  the  expenses,  and  a  sum  of  £1.  10s.  were 
to  be  deducted  and  paid  to  the  treasurer,  and  £3.  Ss.  to  the  owner  of  the  second 
hone  : — Held,  that  the  races  referred  to  in  the  agreement  were  to  be  such  as  were 
legal,  within  the  8  &  9  Fie.,  c.  109,  s.  18,  and  that  the  race  in  question  satisfied 
the  requirements  of  the  statute. 
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M.  T.  1859.  and  that  tbe  defendant  should  give  the  plaintiff  the  half  of  k 
CommonPlea*. 

two  first  races  won,  or,  if  she  should  be   sold   before  tbe  ibe* 

agreement  should  be  fulfilled,  the  defendant  should  pey  the  phkii 

one-third  of  what  she  might  be  sold  for ;  and  the  plaintiff,  in  pc 

performance  of  said  agreement,  delivered  the  said   mare  HLdj 

Emily  "  to  the  defendant,  and  received  from  the  defendant,  in  pm 

performance  of  the  defendant's  contract,  the  said  bay  mare  of  the 

defendant;   and  afterwards,  the  said  mare  "Lady    Emily"  wa 

for  the  defendant,    and  the  defendant  received  the  sum  of  £ft 

money  subscribed  to  and  so  won   at  a  certain  horse-race,  to  vi 

at  Banshee,  on  or  about  the  22nd  or  23rd  of  February  1858;  asc 

the  defendant  afterwards,  and  before  the  said  mare  "Lady  Emily' 

won  any  other  race,  sold  her,  the  said  mare  "  Lady  Emily,"  for  £tt 

yet  the  defendant  has  not  paid  the  plaintiff  the  half  of  said  m 

of  £50,  or  any  part  thereof,  neither  has  he  paid  the  plaintiff  the  third 

of  the  said  sum  of  £40,  or  any  part  thereof.  The  fourth  count  stated  12 

agreement  as  above,  and  the  winning  of  the  race  by  "  Lady  Emily," 

and  then  averred  that  said  mare,  before  the  winning  of  any  otbe 

race,   was,  by  reason  of  having  slipped  her  shoulder,  rendered 

incapable  of  winning  any  further  race ;  and  although  the  said  mait 

would  sell  for  £40,  the  defendant  declined  and  refused  to  seE, 

although  requested  by  the  plaintiff  so  to  do,  and  had  not  prf 

any  part  of  said  winnings  to  the  plaintiff. 

The  defendant  pleaded  to  the  first  breach  of  contract  in  tbe  third 

count,  that  said  subscription  for  said  race  amounted,  in  the  whole. 

to  £45   sterling,  and  no  more,  that  said  race  woe  not  a  lawful 

race,  because  the  whole  of  said  subscription  was  not  awarded  9 

paid  in,  according  to  the  rules  or  regulations  of  such  race  to  be 

awarded  or  paid  to  the  winner  thereof ;  and  said  subscription  *** 

made  up  of  a  sweepstakes  of  three  sovereigns  each,  subscribed  b/d*  | 

owners  of  the  horses  in  said  race,  on  account  of  each  horse  who  raa 

in  said  race,  and  a  sum  of  thirty  sovereigns  added  thereto,  out  of  w*  I 

race  fund,  and  which  together  made  the  sum  of  £45  sterling;  &°*  , 

according  to  the  rules  and  regulations  of  said  race,  all  expend 

incidental  to  said  race,  incurred  by  the  stewards  thereof,  were  to   | 

be  deducted  out  of  said  sum  of  £45  sterling ;   and  the  sum  of 
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£1. 108.,  sterling,  was,  according  to  the  said  roles  and  regulations,  to  M.  T.  1859* 
be  deducted  thereout  for  the  race  fond,  and  paid  to  the  treasurer     omman 
of  said  race ;  and  according  to  said  rules  and  regulations,  the  sum 
of  £3.  3s.,  sterling,  was  to  be  awarded  and  paid  thereout  to  the 
owner  of  the  horse  which  would  run  second  in  said  race,  and  the 
balance  only  of  said  sum  of  £45,  after  all  deductions  and  payments, 
according  to  said  rules,  &c.,  waa  to  be  paid  and  awarded  to  the 
owner  of  the  horse  which  would  win  said  race  ;  that  there  were  five 
horses  in  said  race,  and  the  owner  of  the  horse  which  ran  second  in 
said  race  was  awarded  and  paid,  on  account  thereof,  the  said  sum  of 
£3.  3s.,  sterling,  out  of  said  subscription;  and  said  sum  of  £1.  10a. 
was  deducted  thereout,  and  paid  to  the  treasurer  of  said  race  for  the 
race  fund ;  and  the  expenses  incidental  to  the  race  amounted  to  the 
said  sum  of  £12.  0s.  lid.,  sterling,  which  was  also  deducted  out  of 
said  subscription  and  paid  to  said  stewards ;  and  the  balance  only 
of  said  subscription,  after  making  all  the  aforesaid  deductions  and 
payments,  amounting,  in  the  whole,  to  £28.  6s.  Id.,  was  awarded 
and  paid  to  the  defendant,  on  said  account  of  said  mare  having  won 
said  race ;  and  all  said  payments  and  deductions  were  made  accord- 
ing to  the  aforesaid  rules  and  regulations ;  and  the  said  mare  never 
won  any  other  race  for  the  defendant.    The  defendant  also  pleaded 
to  the  first  breach  of  contract  in  the  fourth  count,  that  the  said 
subscription  for  said  race  amounted,  in  the  whole,  to  £45,  sterling, 
and  no  more;  that  said  race  was  not  a  lawful  race,  because  the 
whole  of  the  said  subscription  was  not  awarded  or  paid  according  to 
the  rules  and  regulations  of  said  race  to  be  awarded  or  paid  to  the 
winner  thereof;  and  said  race,  in  the  third  count,  and  also  in  said 
fourth  count  mentioned,  were  and  are  one  and  the  same  race; 
and  the  defendant  relied  on  the  same  defence  as  pleaded  to  the  first 
paragraph  in  the  third  count. 

The  plaintiff  demurred  to  the  first  plea,  because  the  facts  stated 
therein  did  not  show  said  race  to  have  been  an  unlawful  race,  nor 
was  the  plaintiff  thereby  shown  to  have  been  a  party  or  privy  to  the 
terms  or  regulations  of  said  race;  and  because  supposing,  but  not 
admitting,  the  said  race  to  have  been  illegal,  as  alleged,  the  defend- 
ant, having  received  the  money  won  at  said  race,  was  not  at  liberty 
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M.  T.  1859*  to  avail  himself  of  his  own  wrong  in  withholding  same  fromik 
ConiMonPleaM. 
. , <     plaintiff.     He  also  demurred  to  the  second  plea,  and  assigned  \t 

same  causes  of  demurrer. 

Shegog  (with  whom  was  Samuel  Ferguson),  in  support  of  & 
demurrer. 

The  plea  shows  that  the  race  won  by  the  defendant's  mare  to  * 
subscription  or  contribution,  within  the  8  &  9  Vte^  c.  109,  &  k 
The  agreement  here  was  not  in  the  nature  of  a  wager,  but  inert; 
to  give  an  increased  price  in  a  certain  event :  Irwin  v.  Osbonu{& 
M'Elwaine  v.  Mercer  (b) ;  French  v.  Styring  (c) ;  Evans  v.  PrtMii 
The  defendant  ought  not  to  be  permitted  to  avail  himself  of  bison 
wrong. 

M'Mahon  and  Joy,  contra. 

The  plea  shows  a  good  answer  to  the  action,  and  the  agreeme: 
set  out  in  the  summons  and  plaint  is  itself  illegal.  It  was,  thooft 
colourably  a  contract  of  sale,  in  substance  a  wager,  and  is,  there- 
fore, void :  Kent  v.  Bird  (e)  ;  Rourhe  v.  Short  (f).  Even  thoagl 
such  an  agreement  were,  prima  facie,  legal,  the  plea  shows  that  tk 
present  action  is  not  maintainable,  inasmuch  as  the  race  was  is 
illegal  one.  To  bring  a  race  within  the  terms  of  the  provi& 
the  entire  sum  subscribed  should  go  to  the  winner :  Parsov  * 
Alexander  {g)  ;  Batty  v.  Marriott  (h);  Mearing  v.  Helling*  (h 

Ferguson,  in  reply. 

Rourhe  v.  Short  proceeded  on  an  entirely  different  state  of  ft* 
The  race  here  was  legal.  It  is  not  necessary  that  the  whole  of  the 
contribution  should  go  to  the  winner:  Applegarth  v.  Collet/ft 
Even  though  the  race  were  illegal,  the  plaintiff  ought  to  recover,  £ 
no  illegality  was  stipulated  for :  Pellecatt  v.  Angell  (J) ;  Joh*& 
v .  Lansley  (hi)  ;  Smith  on  Contracts,  p.  156. 


(a)  5  Ir.  Com.  Law  Rep.  404. 
(c)  2  C.  B.,  N.  S.,  357. 
(e)  Cowp.  583. 
(y)5El.&B1.263. 
(i)  14  M.  &  W.  714. 
(Q12C,  M.&R.3I. 


(6)  9  Ir.  Com.  Law  Rep.  17- 
(<f)3M.&Gr.759. 
09  5  EL  &  Bl.  904. 
(h)  5  C.  B.  818. 
(*)  10  M.  &  W.  723. 
(m)  12  C.  B.  46a 
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In  this  case,  the  plaintiff  being  the  owner  of  a  racing  mare,  and 
the  defendant,  of  a  horse  of  a  different  description,  and  not  so  valua- 
ble as  the  plaintiff's,  they  agreed  to  change  their  horses,  for  a  sum 
of  money,  to  be  paid  to  the  plaintiff  at  the  time,  and  with  a  stipula- 
tion that,  in  case  the  plaintiff's  mare  should  win  a  race,  within  a 
particular  period,,  that  half  of  the  amount  of  the  money  so  won 
should  also  be  paid  to  him  by  the  defendant,  and  that  if  the  mare 
should  not  win  any  race,  but  should  be  sold,  then,  that  part  of 
her  selling  price  should  be  paid  to  the  plaintiff.     In  the  events 
which  followed,  the  mare  did  run  and  win  a  race,  and  the  plain- 
tiff claims  his  share  of  the  winnings.    The  defendant  in  his  defence 
shows  the  particular  description  of  the  race  won,  and  he  contends 
that,    assuming    the    race   contemplated    in    the    plaint    to    have 
been  a  legal  one,  although  the   plaintiff  might   recover  a  portion 
of  the  *  amount  of  the  stakes  run  for,  in  case  the  race  had  been 
a  legal  one,   he  cannot '  recover  the  proceeds,   if  an  illegal  one. 
It  was  also  contended  in  the  course  of  the  argument,  on  the  part 
of  the  defendant,  that  the  original  agreement  stated  in  the  sum- 
mons and   plaint  was  illegal,   being  in  the  nature  of  a  wager, 
and  which  cannot  therefore  be  enforced  in  a  Court  of  Law.    The 
agreement,  taken  in  connection  with  the  events  which  have  hap- 
pened, amounts  shortly  to  this : — The  plaintiff  sells  to  the  defendant 
a  racing  mare,  for  a  certain  sum,  and  also  half  of  whatever  she 
shall  win  within  a  certain  time.     We  do  not  think  that  such  a 
transaction   resembles    a  wager,  or  is  an  illegal  contract.      We 
think  that  it  is  simply  an  agreement  to  give  an  increased  price 
for  the  horse,  upon  the  occurrence  of  a  state  of  facts  which  would 
add  to  her  value.     It  would  be  exactly  the  same  thing,  if  this 
had  been,  instead  of  a  race-horse,   either  a  job-horse  or  a  job- 
coach,  and  that  the  owner  had  agreed  to  sell  it  for  £20  or  £30 
and  for  one-half  of  what  it  would  earn  within  the  first  six  months 
after  the  sale.      The  nature  of  both  transactions  appears  to  us  to 
be  substantially  the  same.     We  have  been  referred  to  the  case  of 
Rourke  v.  Short  (a),  which,  it  is  said,  shows  that  this  transaction 

(a)  5  EiL  &  Bl.  904. 
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M.  T.  1859.  is  in  the  nature  of  a  wager.  The  facte  of  that  ease  were  the*:- 
The  plaintiff  sold  a  lot  of  rags  to  the  defendant.  The  plaintiff  &i 
that  the  rags  were  worth  5s.  9d.  per  cwt.;  the  defendant  mU^ec 
that  they  were  not  worth  so  much.  There  was  a  difference  betiea 
the  parties  about  three  penoe  or  four  pence  per  cwt.  Theai 
dispute  arose  about  a  former  transaction  in  rags,  in  which  tk 
plaintiff  said  that  he  had  sold  the  lot  at  5s.  9d. ;  the  defendant  m 
6s.,  per  cwt.  Although  this  transaction  had  no  connection  wia 
that  for  which  they  were  bargaining,  they  sought  to  make  a  wis 
as  to  what  had  passed  on  the  previous  occasion ;  and  they  came  * 
the  following  arrangement,  namely,  that  they  should  go  to  the  keeper 
of  a  public-house,  and  order  a  gallon  of  brandy,  to  be  paid  for  bj 
the  unsuccessful  party.  The  question  of  the  price  was  to  be  referral 
to  the  publican ;  and,  should  he  come  to  the  conclusion  that  tk 
plaintiff  was  wrong,  the  defendant  should  only  pay  5s.  jper  en 
for  the  parcel  of  rags ;  but  if  the  defendant  were  wrong,  then  that 
6s.  per  cwt.  was  to  be  the  price.  In  other  words,  the  price  fe 
the  present  lot  was  to  vary  £100,  upon  an  event  totally  unconnecd 
with  its  actual  value.  There  was  also  an  allegation  in  the  pleading 
that,  what  the  parties  intended  was,  a  wager  in  relation  to  tk 
price  paid  on  a  previous  occasion.  The  Court  were  of  opnks 
that  it  was  a  subterfuge  for  a  wager.  We  do  not  question  tk 
propriety  of  that  decision;  but  we  do v  not  think  that  the  contnfi 
here  resembles  that  one  there.  We  think  the  transaction  we  tf 
considering  was  a  fair,  and  not  unreasonable,  mode  of  settling  tk 
price  to  be  paid  by  the  defendant  for  plaintiff's  mare.  Then,  it i' 
said,  and  we  agree  with  the  defendant  in  this,  that  we  must  coa- 
strue  the  agreement  between  the  parties  as  referring  to  what  shook 
be  legally  won,  and  not  to  sums  of  money  won  on  illegal  races  <r 
wagers ;  and  the  defendant  further  insists  that  the  race  won  ty 
plaintiff's  mare  was  an  illegal  one,  and,  therefore,  not  within  tk 
contract.  This  renders  it  necessary  to  consider  what  in  fact  ffl* 
the  terms  of  this  race.  Five  persons  were  to  subscribe  £3  ae- 
on their  respective  horses,  and  £30  were  to  be  subscribed  hy  tk 
stewards  of  the  race,  making  the  whole  plate  £45.  But  it  is  said 
that  part  of  the  terms  was,  that  the  winner  was  not  to  get  tk 
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entire  £45,  but  that  the  second  winner  was  to  have  his  stake  of  £3,   M.  T.  1859. 
and  that  a  certain  sum  was  to  be  deducted  for  the  expenses  of  the     ^_v — _/  * 
race ;  and  it  is  argued  that  this  was  illegal  under  the  Act  of  Par- 
liament (8  &  9  Vic,  c.  109,  s.  18),  because  the  winner  of  the  race 
was  not  to  get  every  sixpence  of  the  sum  subscribed.     The  Act  of 
Parliament  renders  all  contracts  by  way  of  wager  null  and  void, 
and  the  sums  won  irrecoverable  in  a  Court  of  Law ;  but,  there  is  a 
proviso  that  this  enactment  shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution  for  or  towards  any  plate,  prize  or  sum 
of  money  to  be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime  or  exercise ;  and  it  is  said  that  this  section  only 
applies  to  horse-races  where  the  entire  sum  of  money  subscribed  is 
awarded  to  the  first  horse.    We  cannot  acquiesce  in  that  propo- 
sition.    I  do  not  see  anything  in  the  clause  requiring  that  the 
entire  sum  subscribed  should  be  awarded  to  the  first  horse,  or  to 
prevent  us  considering  both  first  and  second  horses  winners,  each 
entitled  to  a  portion  of  the  sum  subscribed;  or  should  there  be 
any  objection  to  this,  the  sum  awarded  to  the  first  horse  does  not 
cease  to  be  a  sum  subscribed,  because  a  further  sum  is  subscribed 
for  the  second  horse.    Nor  do  I  see  any  difficulty  in  considering 
the  sum  subscribed  as  £45  minus  the  £3,  and  the  sum  deducted 
for  expenses.     This  decision  of  ours  will  not  apply  to  a  case  in 
which  the  subscription  is  merely  colourable,  and  the  transaction 
in  substance  a  wager  between  the  owners  of  two  horses,  as  in  the 
case  recently  in  the  Court  of  Error.    On  the  whole,  therefore,  we 
are  of  opinion  that  this  case  comes  within  the  proviso  I  have  read, 
and  that  the  plaintiff  is  entitled  to  judgment. 


140  COMMON  LAW  REPORTS. 


£.  T.  1859. 

CommouPUas. 


HARDING  0.  CARRY. 
JfaylO. 

Where  the  wit-  This  was  an  action  of  ejectment  upon  the  title,   tried  before  -• 

ncsaes   to  the 

original  deed    Chief  Justice  of  the  Court  of  Common  Pleas,  at  the  last  Asr. 

were "T  F  " 

"  8.  M.f  ;>  "B.  *°r  tne  King's  County,  for  the  recovery  of  the  lands  of  Balling 

ditions  being     ^ne  Plaintiff '»  title  was  stated  in  the  summons  and  plaint  to  h- 

an^Mhese    accrued  on  the  2nd  of  November  1858.     In  support  of  his  title,- 

thT^enwrial  Pontiff  gave  in  evidence  a  lease,  dated  the  22nd  of  December  i;: 

appeared  the    from  Charles  Willington  to  Robert  Harding,  for  three  lives  «*>■ 
words,  "which  6  e' 

■aid  deed  and  able  for  ever,  of  the  lands  in  question,  subject  to  a  yearly  rr. 
this  memorial 

are   witnessed  of  £180.     He  also  save  in  evidence  a  deed  of  settlement,  tan : 
by ,"  fol- 
lowed  by  a    date  the  22nd  of  July  1797,  executed  on  the  marriage  of  WuJtf 

grantor'sname  Grace  Harding  (the  plaintiff's  father),  whereby  the  lands  id  qa* 

subsequently  **on  were  conveyed   to  trustees,   out  of  which  a   life  estate  w 

"  atoed^seal-  granted  to  W.  G.  Harding,  with  remainder  to  his  children,  ss  * 

ted^adthXeCU"  8noul<*  ky  will  or  deed  appoint,  or,  in  default  of  appointment,  totka 

???5^T:?'f  M  tenants  in  common.     This  deed  was  executed  by  all  the  part:'* 
8.  M."  (with-  J  ^ 

out  any  addi-  and  had  indorsed  upon  it  the  usual  certificate  of  registry  upon  the  fr 
tiona),  follow-  ^  s       J  . 

ed  by  an  affl-  of  May  1798.  There  was  also  given  in  evidence  a  lease  of  the  Suu- 
davitbyS.  M., 
verifying  the    February  1826,  made  by  the  plaintiff's  father  to  the  defends 

the  deed    by  father,  to  hold,  from  the  1st  of  November  last  past,  for  the  niton 

and  Mreral      ^e  °^  Michael  Carry,  jun.  (the  defendant  in  the  present  suit),  or  t 

BtatinT8thatld  tbe  term  of  thirtv  years  a11*-***^  whichever  should  last  the  to 

deponent  had  ^  provided  the  title  of  the  said  William  Grace  Harding  should  » 
seen  the    me-  r  B 

morial  execu-  iong  subsist,  subject  to  the  yearly  rent  of  £106.  18s.  5id.     A&d  i 
ted    by    the  *  I 

grantor,   and     poll,  of  the  14th  of  September  1835,  was  then  given  in  evident 
that  he  (depo-  ,  I 

nent)  was  one  whereby  he  appointed  the  lands  in  question  to  the  plaintiff, »?» 
of  the  subscrib-  . 

ing    witnesses  his   heirs   and   assigns,   for  ever.      The   plaintiff   then  prored  <  i 
to     the    deed 

and  the  memorial : — Held,  thnt  the  registry  was  invalid,  on  the  ground  of  the  memo- 
rial not  containing  the  names  of  said  T.  F.  &  S.  M.  I 
The  tenant  for  life  nnder  the  foregoing  settlement  granted  a  lease  for  a  certain  I 
term,  provided  that  his  title  should  so  long  subsist: — Held,  that  the  lease,  when                 , 
registered,  displaced  the  unregistered  settlement,  and  that  tbe  lessee  became  entitled 
to  hold  for  the  term  unaffected  by  the  fact  of  the  lessor  having  been,  at  the  date  of 
its  execution,  only  tenant  for  life.                                                                                            > 
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notice  to  quit,  dated  the  27th  of  April  1858,  and  served  upon  the  £.  T.  1859- 

CotnwoftP/gc<t 
30th  of  the  same  month,  requiring  the  defendant  to  qutt  and  deliver 

up  possession  on  the  1st  of  November  then  next  ensuing  (the  term 
of  thirty  years  and  a-half  having  expired).  The  plaintiff's  father 
died  in  the  year  1828,  and  since  then  the  plaintiff  had  been  in 
receipt  of  the  rents  and  profits  of  the  lands  from  jthe  defendant, 
-  under  the  lease  of  1826,  up  to  the  last  gale  day ;  and  upon  the  22nd 
:   of  November  he  had  demanded  possession,  which  was  refused. 

The  defendant  gave  in  evidence  the  lease  of  the  8th  of  February 
1 826,  and  the  certificate  of  registry  indorsed  thereon,  and  produced 
from  the  Registry-office  the  original  memorial  upon  which  the  deed 
•    of  settlement  of  1797  was  registered,  and  also  the  affidavit  annexed 
thereto.    No  objection  was  taken  to  the  registry  of  the  defendant's 
lease  ;  but,  at  the  close  of  the  evidence  on  both  sides,  the  defendant's 
Counsel  objected  to  the  registry  of  the  deed  of  settlement  under 
-which  the  plaintiff  claimed : — first ;  upon  the  ground  that  the  memo- 
L     rial  did  not  at  all  contain,  or  purport  to  contain,  the  names  of  the 
witnesses  to  the  execution  of  the  deed ;  that  the  names  of  Faulkner 
and  Maxwell,  whose  names  appear  in  the  memorial,  are  only  wit- 
,      nesses  to  the  execution  of  the  memorial,  and  are  not  given  as  the 
names  of  the  witnesses  to  the  deed.     Secondly ;  that,  even  if  the 
memorial  should  be  considered  as  giving  the  names  of  Faulkner  and 
Maxwell  as  witnesses  to  the  deed,  still  that  the  registry  was  insuffi- 
cient and  void,  inasmuch  as  the  memorial  did  not  give  the  name  of 
Hart,  who  was  an  attesting  witness  to  the  execution  of  the  settle- 
ment, at  the  time  of  its  registry.     Thirdly;  that  the  memorial  did 
not  contain  the  additions  to  the  witnesses  to  the  deed,  as  required  by 
the  Registry  Act. 

The  learned  Judge  stated  his  opinion  to  be,  that  the  memorial  did 
not  give  the  names  of  Faulkner  and  Maxwell  as  attesting  witnesses 
to  the  deed  of  settlement,  and  that  their  names  appeared  in  the 
memorial  merely  as  the  names  of  witnesses  to  the  execution  of  it ; 
but  his  Lordship  left  this  question  .to -the  jury,  as  also  the  question 
of  fact  whether  Hart  had  witnessed  and  attested  the  execution  of 
the  trustees  to  the  deed  of  settlement,  prior  to  its  registration. 
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The  jury  found  thai  Hart  had  witnessed  and  attested  ttaes 
prior  to  its  registration,  and  also,  that  the  memorial  did  not  pec 
to  give  the  names  of  Faulkner  and  Maxwell  as  witnesses  to  tte  k 
of  settlement,  bpt  merely  as  witnesses  to  the  execution  of  the  «s> 
rial ;  and  his  Lordship,  being  of  opinion  that  the  deed  of  settles* 
required  registration  in  order  to  give  it  effect,  and  that  it  htd  v 
been  duly  registered,  directed  a  verdict  for  the  defendant,  reserrq 
leave  to  the  plaintiff  to  move  to  set  aside  the  verdict,  if  the  Cor 
above  should  be  of  opinion  that  his  Lordship  should  have  fei 
either  that  the  deed  of  settlement  did  not  require  registration  c 
that,  even  if  it  did  require  registration,  that  it  had  been  propq 
registered. — [The  facts  are  more  fully  stated  in  the  judgment ; 
Ball,  J.]. 


A  conditional  order  having  been  obtained  to  set  aside  the  re& 
found — 

Lynch,  in  support  of  the  verdict,  cited  Re  Monseli(a);  6  Am 
c.  2 ;  Re  Jennings  (6). 

J,  D.  Fitzgerald  supported  the  conditional  order,  and  cited  A* 
blanque  v.  Lee(c);  17  &  18  Vie.  c  55;  17  G.  3,  c.  26(B*j-\ 
Const  v.  Phillips  {d)  ;   7   G.  4,  c.  75  ;    Cheek   v.  Jejftri#$ 
Doe  v.  Halfoway(f)\  Doe  d.  Baylor  y.  Stephens  (g);  fts*1 1 
Knight  (A) ;  Wallace  v.  Lade  (t) ;  Lessee  MDonnell  v.  Mwjtyt 
Mill  v.  Hill  (/) ;  O'Brien  y.  Tylee  (m) ;  Rennich  v.  Armstrong^ 
Buehridge  v.  Flight  (o). 

This  case  having  stood  over  for  further  argument,  until  » 
following  Term — 

(a)  6  It.  Chan.  Bap.  531.  lb)  fi  Ir.  Chan.  £cp.  431. 

(c)  7  Ir.  Com.  Law  Rep.  55a  (<0  4  DowL  &  BjL  344. 

(e)  3 Dow.  AByLW;  8.C.,  2B.  AC.  1. 
r/)  1  Stark.  431.  (y)  1  Price,  3& 

(A)  3  Bos.  &  Pnl.  153.  (t)  4  Taunt  761. 

(A)  2  Fox  &  8m.  304.  (I)  3  H.  of  L.  Cas.  8» 

(m)  1  Ir.  Com.  Law  Sep.  647.  (a)  1  Had.  *  Bro.;W 

fo)  6B.&C.  49. 
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J.  T.  Bail,  in  support  of  tbe  verdict,  cited  Dwarrie  on  Statutes,  E.  T.  1&50. 
p.  606  j  Gardiner  v.  BUeHngton  (a) ;  Conf/  v.  PAttt^  (6).  CmmotPfa. 

BAUDVSd 


Pallet,  contra,  cited  Underwood  v.  Courtown  (c)  I  Warburton  v. 
line  («*) ;  Branley  y.  Plummet  (e)  ;  tyfe  v.  ^»yr*  (#. 

Cur.  ad.  vult. 


Ball,  J.,  delivered  the  judgment  of  the  Court* 
This  was  an  ejeotment  on  the  title,  tried  before  my  Lord  Chief 
Justice  at  the  last  Spring  Assises  for  the  King's  County.    The 
plaintiff  claimed  as  remainderman  under  the  marriage  settlement  of 
bis  father,  executed  in  the  year  1797,  whereby  the  lands  in  the 
ejectment  were  limited  to  the  father  for  life,  remainder  (subject  to 
a  power  of  appointment)  to  the  plaintiff;  and  a  power  was  reserved 
to  the  father  to  make  leases  for  a  term  not  exceeding  thirty-one 
years.     The  plaintiff's  father  died  in  1837,  whereupon  the  plaintiff 
became  entitled  to  the  lands,  under  the  settlement  of  1797.    In  the 
year  1826,  the  father  being  then  tenant  for  life  under  the  settle- 
ment, made  a  lease  of  the  lands  to  the  father  of  the  defendant,  for 
the  life  of  the  defendant  or  thirty  and  a-half  years,  whichever  should 
last  longest,  "  provided  the  lessor's  title  to  the  lands  should  so  long 
subsist.*9    The  term  of  thirty  and  a-half  years  mentioned  in  that 
lease  expired  in  the  year  1856;  and  the  defendant  insisted,  on  the 
trial  of  this  ejectment,  that  he  was  entitled  to  hold  the  lands  thence- 
forward during  his  life,  under  the  lease  of  1826,  as  against  the 
plaintiff's  title  under  the  settlement  of  1797.     The  ground  upon 
which  the  defendant  rested  this  claim  was,  that  the  lease  of  1826, 
having  been  duly  registered,  pursuant  to  the  requirements  of  the 
Registry  Act  (6  Anne,  c.  2),  must  prevail  against  the  prior  settle- 
ment of  1797,  the  registry  of  which,  he  contended,  was  defective. 
Further  objections  appear  to  have  been  relied  on  at  the  trial,  on  the 
part  of  the  defendant ;  but,  as  they  were  not  pressed  on  the  debate 
of  the  motion  for  a  new  trial,  it  is  unnecessary  to  advert  to  them 


(a)  1  Ir.  Chan.  Bep.  647. 
(<?)  2  8ch.  4  Lef.  66. 
(«)  8  Jar.,  N.  8.,  401. 


(6)  3  Bom,  267. 

(d)  1  Hud.  &  Bro.  647. 

<7)9B.*C.909. 


v. 
CAHttT. 


June  15. 
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E.  T.  1  &59«.  now.     The  subject-matter  for  oar  decision,  accordingly,  tuns : 
the  imputed  defects  in  the  legiiUy  of  the  settlement  of  17/ 
reason  whereof  the  defendant  contends  that  his  duly  registered  .-. 
of  1626  is  to  take  effect  as  if  that  settlement  had  never  W:  : 
coted.     The  defect  in  the  registry  of  the  settlement  relied  on  bj 
defendant  is,  in  substance,  that  the  names  and  additions  of  iZ . 
witnesses  to  the  settlement  are  not  contained  in  the  memor^l . 
prescribed  by  the  Registry  Act.     By  the  4th  section  of  that  s_: 
it  is  enacted  that  every  deed  a' memorial  whereof  shall  be  :~ 
registered,  according  to  the  roles  and  directions  therein  preset 
shall  be  deemed  and  taken  as  good  and  effectual,   both  in  Lav  n 
Equity,  according  to  the  priority  of  time  of  registering  such  mei 
rial,  against  every  other  deed  or  disposition  of  the  lands  conpr-r 
in  such  memorial.     The  5th  section  of  the  same  statute  enacts  - 
every  deed  not  registered  shall  be  deemed  and  judged  as  fraudok 
and  void,  as  against  every  other  deed  a  memorial  whereof  shiL'  :■ 
registered,  in  pursuance  of  that  Act,  as  for  and  concerning  the  b 
contained  in  such  memorial  registered  as  aforesaid.     By  the  '• 
section  it  js  provided  that  every  memorial  shall  be  under  the  iu: 
and  seal  of  some  or  one  of  the  grantors  or  grantees  of  the  d& 
whereof  it  purports  to  be  a  memorial,  and  shall  be  attested  bjf 
witnesses,  whereof  one  is  to  he  one  of  the  witnesses  to  the  execnn:: 
of  such  deed.     Section  7  enumerates  the  several  matters  which  ^ 
be  contained  in  the  memorial  contemplated  by  the  Act,  and  then"' 
made  the  subject  of  registration ;  and  it  directs  that  the  memo"* 
shall  contain,  among  other  things,  the  names  and  additions  of  t 
the  witnesses  to  the  deed  whereof  it  purports  to  be  a  memow , 
From  the  provisions  of  the  foregoing  four  sections,  it  thus  appe£ 
that  the  deed  which  is  to  obtain  priority  by  virtue  of  its  registry  fi 
a  deed  the  memorial  whereof  shall  be  conformable  (quoad  its  con- 
tents) to  the  requirements  of  the  7th  section  of  the  Act ;  and  w 
deed,  the  memorial  whereof  does  not  contain  the  several  m*ttflJ  i 
required  by  that  section,  can  obtain  a  valid  registry  under  the  A& 
It  further  appears  that  a  deed  "  not  registered  "  (which  terms  I  ft* 
as  importing  not  registered  according  to  the  directions  of  that  i4 
inasmuch  as  there  was  no  other  mode  of  registry  then  in  existence) 
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*hall  be  deemed  fraudulent  and  void  as  against  every  other  deed  E.  T.  1859. 

Cowwum  Pleas. 
which  shall  have  been  duly  registered  pursuant  to  such  directions. 

Again,  it  appears  that  it  is  only  "such"  memorial  as  contains  the 
names  and  additions  of  all  the  witnesses  to  the  deed,  and  none  other, 
which  the  Act  authorises  to  be  registered;  and,  if  any  omission 
takes  place  in  this  respect,  it  is  through  the  default  of  the  party 
himself,  and  affords  no  ground  for  treating  this  provision  of  the 
statute  as  not  mandatory,  but  directory  only,  as  there  might  have 
been,  under  some  circumstances,  if  the  default  were  that  of  the 
officer,  and  not  of  the  party.     Such  being  the  provisions  of  the 
Registry  Act,  it  appears  to  us  that,  if  the  memorial  of  the  settle- 
:  ment  of  1797  does  not  contain  the  names  and  additions  of  all  the 
witnesses  to  the  settlement,  it  is  not  the  instrument  which  the  sta- 
.  tute  contemplates,  and  which  alone  is  capable  of  being  registered 
under  its  provisions ;  and  in  that  case,  consequently,  it  cannot  prevail 
against  the  duly  registered  lease  of  1826.    Then  let  us  see  whether 
.  the  memorial  of  the  settlement  does  or  does  not  contain  the  names 
and  additions  of  all  the  witnesses  to  the  settlement.    It  appears,  by 
inspection  of  the  settlement,  which  was  produced  on  the  trial,  that 
the   following  were  the  names  of  the  witnesses  thereto  : — first, 
Thomas  Faulkner ;  secondly,  Samuel  Maxwell ;  both  of  whom  appear 
to  have  attested  the  execution  thereof  by  the  grantor,  and  one  of 
whom,  viz.,  Samuel  Maxwell,  appears  to  have  attested  the  execution 
thereof  by  the  grantees ;  and,  thirdly,  Edward  Hart,  who,  in  addi- 
tion to  Samuel  Maxwell,  appears  to  have  attested  the  execution 
thereof  by  one  of  the  grantees.     It  further  appears  that  no  addition 
was  annexed  to  the  name  of  any  of  these  witnesses  in  their  attesta- 
tion of  the  settlement.     Then,  as  to  the  memorial,  it  terminates  with 
these  words,  "  which  said  deed,  and  this  memorial,  are  witnessed 
by—."     A  blank  is  then  left ;  and  underneath,  at  the  right-hand 
side  of  the  parchment,  near  the  margin,  the  name  of  the  grantor 
appears  subscribed,  with  a  seal  annexed ;  and,  at  the  left-hand  side 
of  the  parchment,  near  the  margin,  there  appear  written  these 
words, "  signed,  sealed  and  executed  in  the  presence  of  Thomas 
Faulkner — Samuel  Maxwell,"  without  any  addition  to  the  names. 
Then  follows  an  affidavit  by  Samuel  Maxwell,  whereby  he  deposes 
vol.  10.  19 
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E.  T.  185$.  that  he  has  seen  the  settlement  duly  executed  by  the  grata  & 
CvmmonPU**, 

the  several  grantees,  and  that  he  has  seen  the  memorial  dnlj& 

cnted  by  the  grantor,  and  that  he  (the  deponent)  is  one  of  * 

subscribing  witnesses  to  the  settlement  and  the  memorial.  * 

question  appears  to  have  been  raised  as  to  the  identity  of  the  n 

nesses,  Thomas  Faulkner  and  Samnel  Maxwell,  who  appear  to  b5 

attested  the  execution  of  the  memorial  by  the  grantor,  with  a 

two  persons  of  the  same  name  who  appear  to  be  witnesses  to  u> 

settlement ;  and  as  to  one  of  them,  Samuel  Maxwell,  the  fact  of  b 

identity  appears  upon  his  affidavit  above  referred  to.     The  bob 

of  those  two  witnesses  to  the  settlement  are  not  contained  in  & 

memorial,  unless  their  signatures  to  its  attestation  can  be  Wife 

have  that  effect ;  and  the  name  of  the  third  witness,  Edward  fir. 

is  not  in  any  sense  contained  therein. 

Such  being  the  state  of  facts,  it  is  contended,  on  the  part  of  tfc 
defendants,  first,  that  as  to  the  witnesses  Faulkner  and  Mam 
inasmuch  as  their  names  did  not  appear  and  were  not  described: 
the  memorial  as  the  names  of  witnesses  to  the  settlement,  but** 
only  subscribed  as  witnesses  to  the  memorial,  the  enactment  of  tk 
7th  section  of  the  Registry  Act,  that  the  memorial  shall  contain  & 
names  of  the  witnesses  to  the  settlement,  had  not  been  satisfied,  «si 
consequently,  that  the  registry  was  void.  Secondly ;  that,  eves  if  • 
could  be  held  that  there  had  been  a  sufficient  compliance  witk  fe 
7th  section  (quoad  the  names  of  those  two  witnesses),  the  amis* 
of  their  additions  was  fatal  to  the  registry,  under  the  same  seed* 
Thirdly  ;  that  the  total  omission  of  the  name  of  the  third  witte* 
Kdward  Hart,  from  the  memorial,  did  of  itself  invalids!*  * 
registry ;  the  7th  section  requiring  the  names  of  all  the  witne* 
to  the  settlement  to  be  contained  in  the  memorial. 

Upon  the  first  of  the  foregoing  objections  the  Court  ia  of  cp 
nion  that  the  requirements  of  the  7th  section,  that  the  memo** 
shall  contain  the  names  of  the  witnesses  to  the  settlement,  wu°* 
satisfied  by  what  was  done  in  this  instance,  and,  consequently,  & 
the  registry  is  void.  We  are  bound,  in  construing  the  BegitfJ 
Act,  to  carry  out,  as  far  as  may  be,  the  object  and  poliey  of  * 
Legislature,  as  set  forth  in  its  preamble ;  that  object  being tt 
secure  purchasers,   and  prevent  forgeries  and  fraudulent  gift*  * 
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conveyances  of  lands,  by  settling  and  establishing  a  certain  method,  E.  T.  1859. 

CowtMo&Pltai* 
with  proper  rales  and  directions,  for  registering  memorials  of  all 

deeds  and  conveyances  affecting  lands.     Such  is  the  professed  inten- 
tion of  the  Act ;  and  with  that  view  it  proceeds  to  establish  rales 
and   regulations    stringent  in  their  character,   and  calculated  to 
secure  purchasers,  and  to  prevent  forgeries  and  fraudulent  convey* 
ances,  through  the  instrumentality  of  the  registry  of  memorials  of 
deeds.     Among  the  means  adopted  by  the  Act  for  this  purpose  is 
the  requirement  of  the  7th  section,  of  the  names  and  additions  of  all 
the  witnesses  to  the  deed  to  be  set  forth  in  the  memorial.     The 
importance  of  this  provision,  as  affording  the  means  of  detecting  and 
defeating  forgery  and  fraud,  is  obvious.     The  memorial,  lodged  in 
the  Registry-office,  and  accessible  to  all  the  public,  enables  any  per- 
son interested  to  discover  at  once,  on  the  face  of  the  instrument,  the 
names,  not  of  one  or  more,  but  of  all  the  witnesses  to  the  deed ;  and 
not  their  names  only,  but  their  additions  also ;  thereby  furnishing 
sources  of  information  calculated  to  counteract  or  defeat  the  forgery 
or  fraud  attempted  or  perpetrated.     Are  we  at  liberty  then  to  dis- 
pense with  the  safeguards  for  the  integrity  of  our  dealings,  which 
the  Legislature  has  supplied  by  this  enactment  of  the  7th  section, 
and  this  without  any  judicial  necessity  for  so  doing,  and  in  contra- 
vention of  the  declared  policy  of  the  statute  ? 

But,  to  come  closer  to  the  matter  in  hand,  the  names  of  these  two 
witnesses  are  found  only  in  the  attestation  to  the  memorial,  and 
purport  only  to  be  witnesses  to  that  instrument,  and  not  witnesses 
to  the  settlement.  Then  how  can  any  person,  from  reading  the 
memorial,  know  that  the  persons  so  attesting  it  were  de  facto  wit- 
nesses to  the  settlement  ?  And,  if  he  cannot  do  so,  how  can  it  be  held 
that  the  enactment,  which  requires  the  names  of  the  witnesses  to  the 
settlement  to  be  contained  in  the  memorial  (obviously  for  the  pur- 
pose of  publicity  and  information)  has  been  complied  with  ?  But 
again,  it  has  been  assumed,  in  the  argument  for  the  plaintiff,  that 
the  names  of  these  two  witnesses  to  the  settlement,  although  not 
described  as  such,  are,  at  all  events,  contained  in  the  memorial. 
But  is  this  the  case  ?  Does  the  appearance  of  the  names  in  the 
attestation  to  the  memorial  satisfy  the  terms  of  the  enactment,  that 
they  must  be  contained  in  the  memorial  itself? 
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The  attestation  is  no  part  of  the  memorial ;  it  ia  iekm  i* 
instrument.  The  memorial  is  complete  when  there  are  coou^. 
within  it  all  the  requisites  prescribed  by  the  Act ;  and  it  k  da 
signed  and  sealed  by  the  party  as  a  complete  instrument ;  wk 
ever  is  written  after  such  signing  and  sealing  is  not  contained : 
the  memorial,  but  is  outside  it.  The  enactment  is  not  that  & 
names  of  the  witnesses  to  the  deed  shall  appear  or  be  exprc&! 
in  some  part  of  the  parchment  whereon  the  memorial  is  engross 
but  that  the  memorial  itself  shall  contain  them.  They  most  fe 
looked  for  in  the  body  of  the*  memorial,  authenticated  bj  i 
signature  and  seal  of  the  consenting  party,  and  not  in  some  «fc- 
part  of  the  parchment,  unaccompanied  with  any  authentication 
the  fact  of  their  having  been  witnesses  to  the  deed.  Upon  this  pr 
of  the  case,  I  should  notice  that  the  jury  have  found,  as  a  matter 
fact,  that  the  memorial  did  not  purport  to  contain  the  names  * 
Faulkner  and  Maxwell  as  witnesses  to  the  settlement. 

For  the  reasons  above  expressed,  we  are  all  of  opinion  that,  cp* 
this  first  objection  to  the  registry  of  the  memorial,  the  defendants 
entitled  to  judgment. 

Upon  the  two  further  objections  relied  on  by  the  defendant,  m. 
the  omission  of  the  additions  of  the  two  witnesses,  and  the  omisss 
of  the  name  of  the  third  witness,  Edward  Hart,  altogether  fos 
the  memorial,  I  certainly  have  formed  an  opinion,  and  I  belie" 
my  Lord  Chief  Justice  and  my  other  Brethren  have  done? 
likewise ;  but  I  abstain  from  expressing  it  at  present,  as  I  & 
satisfied  to  rest  the  decision  of  the  case  upon  the  single  ground 
the  memorial  not  containing  the  names  of  Faulkner  and  Max*** 
the  two  witnesses  to  the  settlement ;  and  I  do  not  wish,  witi*® 
absolute  necessity,  to  raise  questions  as  to  the  validity  of  the  re- 
gistry of  deeds  which  may  have  been  acquiesced  in,  and  acted  op09 
for  many  generations,  as  the  foundation  for  family  arrangement 
which  it  may  be  the  occasion  of  much  social  evil  to  disturb.  ** 
it  has  been  insisted  on  the  part  of  the  plaintiff  that,  even  supped 
the  registry  of  the  settlement  of  1792  to  be  invalid,  it  does  * 
follow  that  the  lease  of  1826  is  subsisting,  or  that  the  plaint* 
not  entitled  to  recover  in  this  ejectment.  This  position  the  pl^ 
tiff  seeks  to  maintain,  upon  the  simple  ground  that  the  settled 


COMMON  LAW  REPORTS.  149 

did  not  require  registry  at  all,  inasmuch  (as  I  understood  the  argu-  £.  T.  1859. 
ment)  as  the  proviso  in  the  lease,  that  the  term  thereby  granted     — >. ' 

W  A.HDTNQ 

should  endure  only  as  long  as  the  lessor's  interest  should  continue  v 

to  subsist,  must  be  understood  as  referring  to  the  life  estate  of  the       cabby. 
lessor  under  the  settlement  of  1797,  and  as  so  incorporating  the 
settlement  (to  that  extent)  with  the  lease ;  or  in  other  words,  as  I 
understood  it,  that  there  was  no  conflict  between  the  settlement  and 
the  lease ;  and,  therefore,  that  the  non-registry  of  the  former  could 
have  no  effect  in  occasioning  the  extension  of  the  time  granted  by 
the  lease,  beyond  the  the  period* when  it  would  have  terminated, 
had  the  settlement  been   registered.     But  the  Court  cannot  ac- 
quiesce in  that  view  of  the  law.      If  there  had  been   no  such 
pro v ISO  in  the  lease  as  above  mentioned,  the  term  thereby  granted 
would  have  been,  in  point  of  law,  the  same  as  with  the  proviso 
inserted  in  the  lease,  viz.,  for  one  life  and  thirty  and  a-half  years, 
dependent  on  the  duration  of  the  lessor's  interest  in  the  lands  ;  such 
would  have  been,  in  point  of  law,  the  term  vested  in  the  lessee,  in 
either  case,  upon  the  execution  of  the  lease  by  the  lessor.     But 
upon  the  the  registry  of  the  lease  (whenever  it  took  place  after  its 
execution),  the  unregistered  settlement  was  instantly  displaced,  and 
put  out  of  the  way  of  the  lease,  as  if  it  never  had  any  existence ; 
and  the  lessee  became  entitled  to  hold  for  the  term  mentioned  in 
the  lease,  unaffected  by  the  circumstance  of  the  lessor  having  been 
tenant  for  life  only,  under  the  unregistered  settlement,  at  the  time 
when  he  executed  the  lease. 

Many  authorities  have  been  cited  in  the  argument,  whereof  the 
greater  number  appear  to  be  more  or  less  remotely  connected  with 
the  matter  in  hand.  But  there  were  two  cases  relied  on  by  the 
defendant's  Counsel,  which  require  to  be  noticed  as  authorities  for 
the  decision  at  which  we  have  arrived ;  I  mean  In  re  Monsell{a), 
and  In  re  Jennings  (ft),  both  before  the  Privy  Council  in  Ireland. 

The  latter  is  a  direct  authority  upon  the  point ;  and  the  former  is 
by  necessary  inference  an  authority  also ;  and  without  overruling 
both,  we  could  not  come  to  any  other  decision  than  that  which  I  have 

Cause  shown  allowed. 
(a)  5  Ir.  Chan.  Rep.  531.  (b)  8  Ir.  Chan.  Rep.  421. 
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BOYLE  v.  MULHOLLAND. 

BL  T.  1860.  (Exchequer). 

Jan.  14. 

A  deed  of  con-  Action  for  the  wrongful  conversion  of  sea-weed;  and  the  defect 

veyance    from 

the  Incum-      traversed  the  property  of  the  plaintiff  therein.     The  case  wis  tried 

bered    Estates 

Court  granted  before  Fitzgerald,  B„  and  a  special  jury,  at  the  Nisi  Prioj  Sit- 

"All  that  part 

of  B.,  together  tings  after  last  Trinity  Term;  and  the  following  were  the  face 

Tkore,  contain^  uPon  which  the  dispute  arose : — The  townland  of  Ballagao,  ijifl.f 

and  described  a^ong  tne  shore  of  Carrickfergos  Lough,  had,  with  another  tow* 

j^^  land  called  Ballavarty,  belonged  to  the  late  Marquis  of  Angle** 


with  the  sea-  an(j  were  on  njg  death,  in  1857,  sold  in  the  Incumbered  Ertite 
weed   cast  on 

the  Moid  kelp-  Court,   when    the    defendant    bought  a  portion   of  the  towolafri 
shore,   subject 

to  the  tenan-  of  Ballagan.    From  the  shore  of  this  townland  were  obtained  Urgt 
des    in    the 

schedule  an-    quantities  of  sea-weed ;  some  of  which  grew  upon  the  rocks,  ud 
nexed." 
The  map      80me  wa8  ca8t  Dv  tne  act*on  °f  tne  ^de  uP°n  ttte  shore  between 

S5^eed  drew  *"8a  and  low'water  mark.      This   latter  description    was  wuaflr 

the   boundary  known  as  "  in-blown  sea-weed  ; "  and  the  right  to  take  this  was  d* 
line  along  the  ° 

high-water        subject  of  the  present  controversy, 
mark  upon  the 

shore ;  and  the       It  appeared,  on  the  part  of  the  plaintiff,  that  the  tenants  of  Bi/- 
description    of 

the  kelp-shore  lavarty   and  other  townlands  had  been  in   the   habit  of  getUn? 
in  the  sche- 
dule  tallied      portions  of  this   "  in-blown  sea-weed, "  by  the  permission  of  the 

menr^h^the  Marquis  during  his   lifetime.      That  he  (plaintiff)  had  hm  * 

h^the^bounl  tenftnt  of  P°rtion   <*  Ballavarty  to  the  Marquis  during  his  life, 

dary    line    to  an(j  since  bis  death  to  the  purchaser  thereof;  and  had  been,  * 
be   the   high-  r  ' 

water  mui-  such,  in  the  habit  of  taking  this  sea-weed  from  the  shore  of  Ballt- 
Held,  that  pa- 

rol  evidence     gan  for  the  last  forty  or  fifty  years,  until  he  had  been  stopped  by 
was  not  admis- 
sible to  show  the  defendant, 
that  the  words 
"  kelp-shore  " 

would  include  the  portion  between  high  and  low-water  mark,  the  terms  of  the  deed 
describing  the  subject-matter  of  the  grant  with  sufficient  certainty. 

Held  mito9  that  the  shore  between  high  and  low- water  mark  did  not  pass  by  the 
deed.  That  the  *'  kelp-shore  "  was,  by  reference  to  the  map  and  schedule,  rendered  a 
certain  and  specific  description,  and  that  the  maxim  offalsa  designate  did  not  apply. 
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The  defendant  then  produced  in  evidence  his  deed  of  conveyance  M.kl\  186$. 
from  the  Incumbered  Estates  Commissioners,  dated  the   17th  of        °   quer' 
February  1858,  under  the  terms  of  which  he  contended  that  the 
right  to  take  the  "  in-blown  sea-weed "  from  this  shore  passed  to 
him. 

The  parts  of  this  deed  material  to  be  consisdered  were  as  fol- 
low : — "  We  the  Commissioners,  &e.,  do  grant,  &c.,  all  that  part 
"  of  the  lands  of  Ballagan,  together  with  Kelp-shore,  situate  in  the 
"  parish  of  Carlingford,  barony  of  Dundalk,  and  county  of  Louth, 
*'  containing  together  448a.  lr.  5p«,  statute  measure,  or  thereabouts, 
"  and  described  in  the  annexed  map ;  together  with  all  sea-weed 
"  east  or  deposited  by  the  sea,  on  the  said  Kelp-shore,  and  all 
"  rights,  <fcc. ;  to  hold  the  same,  &c.,  subject  to  the  leases  and 
"  tenancies  referred  to  in  the  schedule  hereunto  annexed."  In  the 
schedule  referred  to  by  this  deed,  the  several  denominations  of 
the  land  purchased  by  the  defendant,  with  their  quantities,  and 
the  names  of  their  respective  occupiers,  were  set  out.  One  of 
these  was  described  therein  as  "Kelp-shore."  Its  quantity  was 
described  as  9a.  2r.  lip.,  which,  with  the  quantities  of  the  several 
other  denominations,  made  up  the  whole  number  of  acres  men- 
tioned in  the  body  of  the  deed.  Under  the  occupation  description, 
this  land  was  stated  to  be  "  in  hands?* 

In  the  map  annexed  to  the  conveyance,  the  lands  purchased  by 
the  defendant,  including  the  portion  described  as  Kelp-shore,  were 
bounded  by  a  red  line,  which  was  drawn  along  the  sea-shore 
at  high-water  mark,  thus  excluding  from  the  space  within  it  the 
shore  between  high  and  low-water  mark,  from  which  the  right 
to  take  the  sea-weed  was  claimed  by  the  disputants.  It  appeared 
further,  that  this  space  had  belonged  to  the  Anglesea  estates, 
and  not  to  the  Crown. 

Counsel  for  the  defendant  contended  that  this  deed  passed 
to  the  defendant  not  only  the  townland  delineated  in  the  map, 
but  also  the  sea-shore  in  front  of  his  land,  and  all  the  right 
to  the  sea-weed  which  had  belonged  to  Lord  Anglesea;  and 
called  upon  the  Judge  to  leave  the  question  to  the  jury,  whether 
the  shore  between  high  and  low-water  mark  passed  by  the  deed 
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M.  T.  1859.  to  the  defendant?  or  to  construe  the  deed,  and  tell  the  jurj  n 
Exchequer. 

the  shore  passed  by  it  to  the  defendant ;  both  of  which  the  kan-. 

Judge  refused  to  do. 

Defendant's  Counsel  then  tendered  evidence  to  show  that  the  K6 
shore  mentioned  in  the  deed  meant,  and  was  known  as,  the  ibr 
of  Ballagan  between  high  and  low-water  mark  ;  stating  ii 
his  object  was  to  have  a  question  left  to  the  jury,  whether  i- 
iocus  in  quo  was  commonly  known  by  the  name  of  "Kelp-thm} 
and  that  if  they  should  find  that  it  was,  then  to  require  a  dir? 
tion  for  the  defendant.  But  the  learned  Judge  rejected  as 
evidence,  and  declared  that,  even  if  such  evidence  were  given," 
would  not  give  such  a  direction.  The  fact  of  the  taking  of  ^ 
sea-weed  from  the  plaiutiff  having  been  then  left  to  thejcr 
they  found  for  the  plaintiff,  with  sixpence  damages.  LeaTen 
reserved  by  the  learned  Judge,  for  the  defendant  to  morei: 
a  new  trial ;  or  i£  upon  the  true  construction  of  the  defendic; 
conveyance,  the  Court  should  be  of  opinion  that  the  right  t 
sea-weed  or  property  in  the  shore  between  high  and  low-wtf 
mark  passed  to  the  defendant,  that  the  verdict  had  for  the  pla* 
tiff  should  be  changed  into  a  verdict  for  the  defendant. 

A  conditional  order  having  been  moved  for  and  obtained  h 
the  defendant,  in  accordance  with  this  reservation — 


Serjeant  O'Hagan  (with  whom  were  S.  Ferguson  and  VDrvd 
now  appeared  to  show  cause. 

Parol  evidence  is  not  admissible  where  the  deed  is  unambigw* 
and,  at  all  events,  not  to  contradict  the  deed.  This  deed  is  clear  a 
the  statement  of  the  quantity  of  the  lands  granted  and  their  boun- 
daries, and  the  map  is  consistent  with  that :  Dublin  and  Kin&M* 
Railway  v.  Bradford  (a) ;  Roe  v.  Lidwell  (*)  ;  Broom 'i  W 
Maxims,  p.  562,  where  all  the  cases  under  the  maxim  of  /** 
designatio  are  collected.  Llewellyn  v.  Earl  of  Jersey  (c)  d0" 
how  the  subject-matter  of  a  deed  is  made  certain  and  specific  bf» 
schedule  and  a  map :  Barton  v.  Dawes  (d).    A  grant  of  ft  W 


(a)  7  Ir.  Com.  Law  Rep.  57,  624. 
(c)  11  M.  AW.  189. 


{b)  9  lb.  184. 
(rf)  10  C.  B.  261. 
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certain  may  be  diminished,  though  not  wholly  made  void :  Stukeley  v.  M.  T.  1859. 


Butler  (a) ;  Brooke's  Abr^  tit  Grant,  par.  92 ;  Dodding ton's  case  (b). 

Serjeant  Fitzgibbon,  Richard  Armstrong  and  Hamill,  for  the 
defendants.    The  deed  included  this  portion  of  the  shore.     The 
rule  of  construction  furnished  by  Dowtie's  casc(c\  and  adopted 
ever  since,  is,  that  if  there  be  a  sufficient  and  certain  description 
of    the   subject-matter  of  the  grant,  no    subsequent  addition  or 
description  shall  be  suffered  to  interfere  with  it,  or  the  foregone 
certainty  of  description.     That  was  the  case  in  Dublin  and  Kings- 
town  Railway  v.  Bradford  (d)  ;  Roe  v.  LidweU(e).     The  grant 
of  the  Kelp-shore  by  name,  in  the  first  instance,  conveyed  the  whole. 
The  schedule  to  the  deed  is  only  to  be  looked  at  for  the  purpose 
declared  by  the  deed,  that  is,  to  ascertain  the  tenancies.    The  map 
is  merely  a  description  of  boundaries,  and   if  the  estate   were 
first  accurately  described,  a    following    inaccurate    description  of 
boundaries  would  not  cause  any  injury.    There  are  three  degrees 
of  certainty  stated  in  Bacon's  Max.,  p.  102.    The  first  or  highest, 
iepresentia  corporis;  the  next,  name;  and  the  lowest,  demonstra- 
tion or  reference.    The  defendant  relies  on  the  second  of  these, 
which  is  name,  and  the  plaintiff  on  the  map,  which  answers  to 
the  third,  and  is  not  so  high  a  degree  of  certainty.    If  the  deed 
contain  two  descriptions  of  equal  certainty,  the  first  must  prevail* 
The  deed  most  be  construed  most  strongly  against  the  grantor, 
and  there  is  no  right  of  way  reserved  over  the  portion  admittedly 
granted,  as  would  be  necessary  to  have  access  to  this  disputed  part, 
if  it  did  not  pass.     The  grant  of  the  sea-weed  cast  on  the  shore  was 
an  absurdity. 


Exchequer. 


S.  Ferguson,  in  reply. 

The  latter  part  of  the  description  limits  the  generality  of  the 
former :  Andrew  OgneVs  case  (f) ;  Ashforth  v.  Bower  (g)  ;  Bac* 

(a)  Hob.  171.  (*)  2  Rep.  33  a  (n.)  A. 

(c)  3  Rep.  10  a.  (<0  7  Ir.  Com.  Law  Bop.  57,  624. 

(e)  9  Ir.  Com.  Law  Rep.  184.     (/)  4  Rep.  50  a. 
W3B.4  Ad.  458. 
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M.  T.  1869.  AK  Grant  H,  1;  Morell  v.  Fisher  (a);  Wood  ▼.  Bowckjfet 
^  There  10  bo  latent  ambiguity  here:  Xawfe  ▼.  Hearts*  (c>-[& 

got,  C.  B.  That  would  be  a  distinct  authority  for  showing  tis 
all  within  the  red  line  passed ;  bat  hardly  to  show  thst  note 
else  passed*  If  it  appeared  that  no  sea-weed  was  east  upon  li* 
Kelp-shore  within  the  red  line,  would  that  furnish  the  argimee 
that  the  $aid  Kelp-shore  referred  to  the  Kelp-shore  laentkasei 
before  that,  and  upon  whieh  the  sea-weed  was  cast  ?] — UtiU  ft 
inutile  non  vitutiur;  and  such  a  construction  would  contradict  ta 
map  s  Attorney-General  v.  Ckambers(d).  The  portion  granted  b 
this  deed  is  described  as  being  situated  within  the  parish  of  CariiJf 
ford ;  and  the  shore  below  high* water  mark  is  extra-parochial:  A? 
v.  Museon  (e).  The  particular  thing  granted  is  sufficiently  aw- 
tained :  Roe  v.  Vernon  (f) ;  Goodtitle  v.  Southern  (9)  ;  Lord  Jfc 
terparh  v.  Fenmell  (h). 

Owr.ad.wuk. 


H.  T.  1860. 

Jan.  14. 


The  judgment  of  the  Court  below  was  now  delivered  by— 

Gbsbni,  B. 

The  question  in  this  case  is,  whether  the  soil  between  high  d 
low-water  mark  passed  to  the  defendant,  under  the  deed  of  the  I# 
of  February  1858,  executed  by  the  Commissioners  of  the  loess- 
bered  Estates  Court,  under  the  name  of  the  "Kelp-shore?"  H* 
deed  purports  to  convey  "  all  that  part  of  the  lands  of  Bslhgu 
*  together  with  the  Kelp-shore,  situate  in  the  parish  of  CariingfaA 
"  barony  of  Lower  Dundalk  and  county  of  Louth,  containing.  Kg* 
"  ther,  443a.  lr.  5p.,  statute  measure,  or  thereabouts,  and  descnte 
"  in  the  annexed  map,  together  with  all  sea-weed  cast  or  deposit 
"  by  the  sea  on  the  said  Kelp-shore/'  The  map  referred  to  * 
bounded  by  a  red  line  of  circumference,  which  runs  between  W 
and  low-water  mark,  and,  consequently,  excludes  the  hem  t*  f* 
which  is  designated  on  the  map  as  "  strand  uncovered  at  k>w-w»# 


(a)  4  Ex.  Rep.  591, 

(c)  5  Taunt,  207. 

(e)  4  Eng.  Jur.,  N.  S.,  1)1. 

ig)  1  Man.  &  SeL  280. 


(6)  6Ex.Rep.4tf- 
(d)4DeG.,M.ftG.3» 

(/)5Bart,51. 

(*)5Ir.Coin.LawBep.^ 
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The  map  also  comprises  twenty-seven  divisions  or  lots,  each  sepa-  H.  T.  I860, 
rately  numbered,  and  corresponding  with  a  schedule  of  tenancies  ^-f-7^" 
annexed  to  the  deed,  and  similarly  numbered.  No.  27  in  the  map 
is  in  the  schedule  designated  " Kelp-shore,"  and  stated  to  be  "in 
hand/9  that  is,  not  in  the  tenure  of  any  tenant.  The  conveyance 
specifies  448  acres,  more  or  less ;  and  the  acreable  contents  of  each 
of  the  divisions  on  the  map  are  stated  in  the  schedule,  opposite  to  or 
in  connection  with  the  corresponding  number.  No.  27,  or  "  Kelp- 
shore,"  is  stated  to  contain  9a.  2r.  lip.  Outside  the  boundary-line 
to  which  I  have  referred  are  the  words,  "strand  uncovered  at  low- 
water."  Upon  computation,  it  appears  that  the  number  of  acres 
made  up  by  the  addition  of  the  contents  of  the  several  divisions  on 
the  map,  excluding  the  part  between  high  and  low-water  mark, 
corresponds  with  the  whole  number  of  acres  specified  in  the  body  of 
the  deed. 

At  the  conclusion  of  the  argument,  last  Term,  I  was  clearly  of 
opinion,  and  was  then  prepared  to  express  it,  that,  upon  these  facts, 
the  soil  in  question  did  not  pass  to  the  defendant  by  this  deed. 
It  is  not  now  the  question  whether  the  Marquis  of  Anglesea,  whose 
estate  the  Commissioners  professed  to  sell,  was  in  possession,  or 
acted  as  owner,  of  this  piece  of  ground ;  nor  yet,  what  may  have 
been  the  intention  of  the  Commissioners  to  include  it  in  their 
conveyance.  Their  deed,  like  any  other  deed,  must  speak  for  itself, 
and  cannot  be  interpreted  by  extrinsic  evidence,  save  so  far  as  the 
deed  of  any  individual  may,  by  the  general  rales  of  law,  be  so 
interpreted.  There  are  undoubtedly  cases  in  which  parol  evidence 
is  admissible,  as  well  with  respect  to  deeds  as  to  wills  and  other 
written  instruments,  for  the  purpose  of  identifying  or  ascertaining 
the  subject-matter  of  the  grant  or  devise,  where  the  description^  it 
in  the  instrument  itself  is  so  vague  and  indefinite  as  to  be  incapable 
of  ascertainment,  without  the  aid  of  extrinsic  evidence.  But  where 
that  is  not  the  case,  and  the  writing  is  on  the  face  of  it  capable 
of  an  intelligible  construction,  that  construction  it  must  receive. 
The  distinction  is  taken  in  the  recent  case  of  Evans  v.  Angell(a)9 
in  which  a  testator  had  devised  all  his  freehold,  copyhold  and  lease- 
es 26Besr.S02. 
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H.  T.  I860,  hold  messuages,  lands,  Ac-,  situate  in  the  parish  of  CrowhuKt,  c 

the  county  of  Surrey,  with  their  appurtenances.     He  had  an  ess 

in  fee-simple  in  the  parishes  of  Crowhurst,  Limpsfield  and  Linti- .. 

It  was  held  that  pieces  of  land  situate  within  the  two  latter  ptrisir 

although  always  let  with  those  in  the  parish  of  Crowhurst,  & 

occupied  by  the  same  tenant,  did  not  pass  by  the  terms  of  ii 

devise.    The  Master  of  the  Rolls  held  that  it  would  hare  bar. 

otherwise,  had  the  testator  used  such  general  words  as  "  my  Cr:f 

hurst  estate ; M  as,  in  that  case,  evidence  would  have  been  admiiL- 

to  show  the  quantity  and  extent  of  that  estate ;  and  his  Honor  cite  l 

rule  as  laid  down  by  the  Lord  Chancellor,  in  RieketU  v.  Turqmad ■«. 

in'  this  manner: — "If  a  testator  describes  lands    in  a  particul 

"parish,  by  a  particular  name,  or  in  a  particular   locality  r: 

M  cannot  go  into  evidence  to  show  he  meant,  by  the  general  ap^ 

"lation,  to  include  something  out  of  it ;  you  cannot  do  that,  witta 

"contradicting  the  express  terms  used"    Other  authorities  tot: 

same  effect  might  be  cited.    Now  we  have  here  a  description  u 

the  deed,  free  from  ambiguity,  consistent  all  through,  and  not,  * 

in  cases  of  a  falsa  designation  compelling  the  Court  to  reject  & 

portion,  as  irreconcilable  with  another  portion  clearly  defined,  h 

does  not  appear  to  me  that  the  present  case  requires  the  applied 

of  the  rule,  falsa  designatio  non  nocet.    The  thing  granted  is  i# 

the  Kelp-shore  generally,  but  the  Kelp-shore  as  delineated  on  tb? 

map ;  and  when  we  come  to  look  at  the  map  we  do  not  find,  a*  k 

Llewellyn  v.  Lord  Jersey  (*),  and  that  class  of  cases,  any  one  ptf 

of  the  map  at  variance  with  any  other  part,  or  with  the  bodyi 

the  deed,  but  all  is  harmonious.     The  map  has  a  division  number* 

27,  which  is  bounded  by  high-water  mark.     The  schedule  annexe* 

to  the  deed  states  No.  27  to  be  the  Kelp-shore,  and  to  contain  i 

specific  quantity  of  land.    That  acreage,  added  to  the  contents  « 

the  other  numbers  on  the  map,  as  appearing  by  the  schedule,  mate 

up  the  whole  number  of  aores  which  the  Commissioners  profess  0 

grant  in  the  body  of  the  deed.    The  grant  of  the  sea-weed  cast  oo 

the  said  Kelp-shore  leaves  the  Kelp-shore  granted  just  what  it911 

before.     Under  these  circumstances,  I  see  no  ground  for  saying  ^ 

any  doubt  is  suggested  by  either  the  deed  itself,  or  by  the  map* 

(a)  1  H.  L.  Cm.  490.  (6)  11  M.  ft  W.  189. 
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schedule.  .  The  thing  called  "Kelp-shore"  is  completely,  fully  and,  H.  T.  I860. 

I  think,  unmistakeably,  pointed  ont ;  and  to  admit  parol  evidence, 

for  the  purpose  of  bringing  within  the  operation  of  the  grant  the 

soil  below  high-water  mark,  would  be,  as  Lord  (Tottenham  says,  in 

the  case  of  Rickeits  v.  Turguand,  to  contradict,  by  parol  evidence, 

the  express  terms  of  the  deed.    I  am,  therefore,  of  opinion  that  the 

plaintiff  is  entitled  to  our  judgment. 


FlTZGBBALD,   B. 

I  concur  in  the  judgment  delivered,  but  wish  to  say  a  few  words 
with  reference  to  certain  legal  rules,  and  to  two  authorities  mainly 
relied  on  for  the  defendant  in  the  argument.     He  relied  on  the 
maxim,  "falsa  demonstratio  non  nocet"     The  meaning  of  that 
rule,  as  applied  to  cases  like  the  present,  I  take  to  be  this:  If  a 
grant  indicates  the  thing  conveyed  by  an  enumeration  of  several 
particulars,  and  there  be  in  existence  no  subject-matter,  the  property 
of  the  grantor,  in  which  all  those  particulars  concur,  but  there  be  a 
subject  in  which  some  of  them  do,  that  subject  shall  pass,  and 
the  inapplicable   particulars    shall  be  rejected  as  mistaken   des- 
cription; otherwise  nothing  would  pass  by  the  grant.    The  rule 
is   subject    to    another,    which    shows    its    real    meaning,    "non 
"accipi  debent  verba    in  faUam  demomtrationem  qua  compe- 
"  tunt  in  limitationem  veram  ;  "  the  meaning  of  which  is — if  there 
be  a  subject-matter  in  which  all  the  particulars  mentioned  in  the 
grant  concur,  and  another  subject,  in  which  some  only  of  them  con- 
cur, the  particulars  wanting  in  the  latter,  but  found  in  the  former, 
shall  not  be  considered  mistaken  description  to  pass  the  latter,  but 
that  subject  shall  pass  in  which  all  the  particulars  concur.    Apply 
these  rules  to  the  case  before  us.  There  is  a  subject-matter  in  which 
all  the  particulars  mentioned  in  the  grant  concur;  it  is  Kelp-shore, 
it  is  comprehended  within  the  limits  marked  on  the  map  and  so- 
forth.    I  assume  the  evidence  rejected  would  have  shown  that  it 
is  part  of  a  larger  tract,  which  would  properly  be  described  as  Kelp- 
shore,  but  whose  limits  are  different  from,  and  more  extensive  than, 
those  described  in  the  map.  The  term  "  Kelp-shore  "  is  applicable  to 
the  whole,  but  the  additional  particulars  in  the  grant  limit  it  to 
an  ascertained  part.    To  reject  then,  as  mistaken  description,  the 
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H.  T.  I860,  description  in  the  map,  would  be  to  violate  the  second  role;  jbe 
< . "     if  a  man  having  the  landa  of  Blackacre,  partly  aitoated  in  M. 

BOTLE 

9>  and  partly  in  Meath,  should  grant  the  lands  of  Blackacre  in  Ml 

mdmojl-     and  it  were  held  that  the  part  in  Meath  passed  as  well  ai  tk 

I«AJTD. 

in  Dublin,  and  not  the  part  in  Dublin  only.    Hi  in  the  cue  sj 

posed,  he  granted  the  lands  of  Blackacre  in  Dublin,  Meath  a 

Kildare,  there  being  no  part  of  Blackacre  in  Kildare,  "  in  Kikkc 

might,  under  the  first  rule,  be  rejected  as  mistaken  deacript^ 

because  there  would  then  be  no  subject-matter  fulfilling  all  tbec: 

ditions  in  the  grant.     The  cases  relied  on  were  The  Dublin  ai 

Kingstown  Railway  r.  Bradford  (a),  and  the  case  of  Roe  ?.Z* 

well  (b).    In  the  former  case  the  subject  of  the  grant  to  be  ©onto 

was  the  premises  demised  by  a  lease,  excepting  a  certain  pan,  x 

which  a  description  was  given  in  the  grant;  and  the  pr«B& 

granted  were  further  described  by  reference  to  a  map  annexed,  £ 

map  when  referred  to  included  portions  of  that  which,  according  t 

the  description,  was  included  in  the  exception.    Here,  plainly,  tte 

was  no  subject-matter  in  which  all  the  particulars  mentioned  in  tt 

grant  concurred.    If  you  adopted  the  map,  you  must  partially  to 

rejected  the  description  in  the  exception,  and  vice  versa*  ft 

Court,  and  probably  on  sufficient  reasons,  rejected  the  descriptoa  k 

the  map,  as  mistaken  description ;  but  it  is  clear  the  ground  * 

applying  the  rule  of  mistaken  description  existed,  vis.,  there  bss? 

no  subject-matter  which  fulfilled  all  the  conditions  of  the  gn* 

The  latter  case  was  of  the  same  kind.    The  grant  in  question  pff 

ported  to  convey  the  lands  of  Dromardmore,  particularly  descrifoi 

in  a  map  annexed ;  but  on  reference  to  the  map  annexed,  it  incW* 

forty-five  acres  of  a  distinct  denomination  called  Dromardbeg.  H* 

there  was  no  subject-matter  which  fulfilled  both  conditions  of  b*$ 

Dromardmore,  and  being  comprised  within  the  limits  descn^ 

in  the  map.     The  Court,  and   probably  on    sufficient  i**tt 

rejected  the  description  of  the  map  as  mistaken  description ;  U 

the  ground  of  applying  the  rule  of  mistaken  description  entirclj 

existed,  because  there  was  no  subject-matter  in  which  all  * 

particulars  mentioned  in  the  grant  concurred. 

Pioot,  C.  B.,  and  Hughes,  B.,  concurred* 

(a)  7  Ir.  Com.  Law  Rep.  57,  624,  (6)  9  Ir,  Com.  Law  Bep.  W*- 
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H.  T.  I860. 

Exchequer. 


M'CAFFREY  v.  BRENNAN. 

Jan.  SO. 

This  was  an  application ,  that  further  proceedings  in  this  cause  The  Court  will 

might  be  stayed,  until  the  plaintiff  gave  security  for  costs,  on  the  plaintiff;    an 

ground  that  the  action  had  been  promoted  by  third  parties,  for  their  gfr^ecinit^ 

own  benefit,  and  that  plaintiff  had  been  put  forward  to  carry  on  j^00^*  £*" 

same  for  their  benefit.  f*0™  *****  he 

10   a  pauper, 

The  action,  which  was  one  of  ejectment  for  non-payment  of  rent,  •**    had,  t 

agreed,  if  he 

was  brought  to  recover  the  possession  of  certain  premises  in  the  should   sac 

ceed,  to  gjre  a 

county  of  Monaghan.   The  particulars  indorsed  on  the  summons  and  large  ram  of 

money  to   a 

plaint  were,  for  eight  years'  rent  from  the  1st  of  November  1851  third  pereon.it 

to  the  1st  of  November  1859-    The  affidavit  of  the  defendant,  thai?  lufTad 

Patrick  Brennan,  stated  that  Michael  M'Caffrey  was  seised  in  his  ^  ^  ^ 

lifetime  of  the  premises,  the  subject-matter  of  the  ejectment,  which  SE^5££^ 

were  of  freehold  tenure,  and  that  he  died  in  April  1852,  having 

by  his  will,  dated  the  20th  of  March  1852,  directed  "that  his 

"  freehold  property  in  the  town  of  Ballibay  should  be  appropriated 

"  to  the  building  of  a  Catholic  ehapel  in  the  town  of  Ballibay,  in 

"  such  a  way  aa  his  executors  should  think  proper ; "   and  he 

appointed  two  executors,  of  whom  the  Rev.  Edward  Goodwin  was 

now  the  survivor.    That,  after  the  testator's  death,  the  executors 

sold  to  the  defendant  the  testator's  interest  in  the  premises,  for 

£470;  but,  as  he  was  advised  the  devise  for  charitable  purposes 

was  invalid  under  the  circumstances,  he  had  declined  to  pay  the 

purchase-money,  without  a  conveyance  from  the  heir-at-law.    That 

he  had  been  informed  by  the  Rev.  Mr.  Goodwin  that  there  was 

an  agreement  in  writing  between  him  and  the  present  plaintiff, 

whereby,  in  the  event  of  the  plaintiff  succeeding,  he  was  to  pay 

the  Rev.  Mr.  Goodwin  a  large  sum  of  money.    That  the  plaintiff 

had  not  himself  contributed  one  farthing  to  carry  on  the  present 

proceedings;  but  that  same  had  been  promoted  and  are  carried 

on  by  Mr.  Goodwin,  and  that  he  or  other  parties  had  put  forward 
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H.  T.  I860,  the  plaintiff,  for  their  benefit,  and  to  carry  oat  the  intention?: 
Exchequer* 
v— ^ •     pressed  by  the  testator.     That  the  plaintiff  was  a  pauper,  ci 

M<CA7F&KY' 

v  altogether  unable  to  pay  costs.     The  affidavit  of  the  pkintif  \ 

bbennan.  attorney,  filed  to  oppose  the  motion,  stated  that  he  had  been  reuiw 
by  the  plaintiff  in  the  year  1852,  to  recover  the  possession  of  i* 
premises  in  question ;  but  that,  as  the  title-deeds  and  leases  we 
in  the  possession  of  the  executors,  he  was  unable  to  obtain  i* 
necessary  information,  and  was  obliged  to  make  registry  seard* 
That  he  had  been  in  constant  communication  with  the  pliisif 
for  the  last  six  years,  and  took  proceedings  the  moment  he  obtain 
from  the  executors  possession  of  the  deeds.  That  the  plaintiff  k 
entered  into  an  agreement  with  the  Rev.  Mr.  Goodwin  to  subscrl 
towards  the  building  of  a  Roman  Catholic  church,  at  present : 
course  of  erection,  in  case  he  succeeded  in  recovering  the  proper? 
That  the  plaintiff  was  his  only  client  in  this  matter ;  and  that  & 
action  was  not  brought  for  the  benefit  of  any  other  person,  f 
for  any  purpose  other  than  the  bona  fide  purpose  of  enforce 
payment  of  the  rent  to  the  plaintiff,  and  that  he  was  not  a  pauper. 

i 
Serjeant  O'Hagan  (with  him  A.  Vance),  in  support  of  the  apfB- 

cation.  | 

The  nominal  plaintiff  has  clearly  been  put  forward  by  the  B* 
Mr.  Goodwin,  for  purposes  of  his  own ;  it  is  substantially  tt  I 

Goodwin's  action [Pigot,  C.  B.      That  is  expressly  denied.}- 

It  is  admitted  that  there  is  an  agreement,  under  which  Mr.  God- 
win is  to  get  a  large  sum  of  money,  if  the  plaintiff  succeeds,  t 
is  also  sworn,  and  the  allegation  is  not  satisfactorily  denied,  ^ 
the  plaintiff  is  a  complete  pauper. — [Pigot,  G.  B.  Is  there  & 
authority  for  an  order  to  compel  a  plaintiff  within  the  jurisduft* 
to  give  security  for  costs,  merely  upon  the  ground  of  poverty' 
It  has  happened  that,  where  a  party  to  a  bill  of  exchange,  wish*? 
to  escape  the  peril  of  costs,  has  indorsed  the  bill  to  a  pauper,  4* 
indorsee  has  been  compelled  to  give  security  for  costs ;  but  is  4* 
any  case  in  which  a  person  who  really  wishes  to  try  his  title  bs 
been  ordered  to  give  security  for  costs,  where  the  case  is  not  <&* 
oppression  ?] — The  plaintiff  is  confessedly  a  pauper ;  and,  although 
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be  may  have  the  legal  estate,  and  be  the  only  person  who  could  EL  T.  1860* 

Exchequer. 
maintain  the  action,  if  the  Court  is  satisfied  that  this  is  substantially 

Mr.  Goodwin's  action,  and  is  carried  on  at  his  expense,  it  will 

x>rder  security  to  be  given.    In  Sheehy  v.  Dorman  (a),  security  was 

ordered  to  be  given,  though  it  appeared  that  the  plaintiff  had  an 

individual  interest  in  the  action ;  because  it  was  carried  on  at  the 

expense  of  other  persons,  and  because  the  plaintiff,  a  pauper,  had 

been  put  forward  by  those  persons. 

H.  Law,  contra. 

This  application  is  founded  solely  upon  the  allegation  of  pauper* 
ism ;  but  it  is  sworn  that  the  plaintiff  is  a  farmer.  The  attorney 
swears  that  he  has  been  in  communication  with  the  plaintiff  since 
1852,  and  never  with  any  other  person,  and  that  the  action  is 
carried  on  for  the  benefit  of  the  plaintiff.  We  admit  that  an 
arrangement  has  been  entered  into  with  Mr.  Goodwin,  to  give 
him  a  subscription  towards  the  building  of  the  chapel;  but  Mr. 
Goodwin  is  not  to  get  the  property. — [Gbeenb,  B.  Suppose  it 
to  be  true  that  such  an  arrangement  was  entered  into,  has  not 
the  plaintiff  a  right  to  assert  his  title  as  heir-at-law  ?] — The  test 
is,  whether  the  plaintiff  would  not  have  brought  the  action  but 
for  the  instigation  of  Goodwin :  Hearsey  v.  Pechell  (6).  Here,  it 
appears  that  the  plaintiff  gave  instructions  to  bring  the  action 
in  1852. 

A.  Vance,  in  reply. 

The  action  is  substantially  for  the  benefit  of  Mr.  Goodwin,  and 
was  brought  at  his  instigation.  The  clause  in  the  will  appro- 
priating this  property  to  charitable  purposes  is  invalid,  and  the 
object  of  this  action  is  indirectly  to  affirm  that  clause.  It  is  admit- 
ted that  Goodwin  is  to  get  "  a  large  sum  of  money."  That  may 
be  the  entire  value  of  the  property.  The  attorney  says  the  title* 
deeds  were  only  recently  handed  over  to  him;  they  were  in  the 
possession  of  Goodwin,  and  were  handed  over  for  the  purpose  of 

(a)  2  Fox  ft  Sm.  238. 

(6)  5  Bing.  N.  C.  466;  S.  C,  7  Dowl.  P.  C.  437. 

VOL.  10.  21    L 
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H.  T.  1860.  this  action.    He  cited  Egan  v.  Kirkaldy(a) ;  Larkm  v.Uwt* 
^E£     Ball  v.  Soms(c\ 

M'CJJPFBBY 

#. 
BUIIAN,  PlOOT,   C.  B. 

This  it  really  a  moat  untenable  application.    If  the  case  nmfet 
the  defendant  had  been  that  Mr.  Goodwin,  baring  sold  the  proper 
and  repenting  of  his  bargain,  made  an  arrangement  with  the  bar-c- 
law, by  which,  without  paying  anything,  he  was  to  get  ponmz  : 
the  property, — if  he  had  instigated  the  plaintiff  to  bring  this  act... 
and  had  wielded  the  dominion  of  the  heir-at-law,  for  the  pupoa  i 
recovering  this  property,  and  thereby  effecting   a  fraud,  the  & 
might  be  within  the  authorities,  and  we  might,  and  I  think  our- 
have  enforced  this  jurisdiction  to  defeat  that  fraud.     But  the  ems 
the  defendant  is  that,  having  bought  from  an  executor,  whok 
no  title,  he  has  detained  the  property  for  six  yean  from  eieqw 
The  executor  cannot  recover  the  property,  or  at   least  hu  v 
attempted  to  do  so.    The  defendant  has  not  given  back  the  proper? 
but  be  has  taken  back  his  money,  and,  holding  the  money  c 
the  property,  he  now  seeks  to  prevent  the   only  person  io  & 
jurisdiction  who  has  a  title  from  proceeding  to  recover  the  property 
except  on  the  terms  of  giving  security  for  costs.    If  the  plaintiff  I* 
a  fair  claim,  as  heir-at-law,  he  is  entitled  to  litigate  it ;  and  thod 
he  may  choose  to  affirm  the  will,  to  a  certain  extent,  and  say  to  ^ 
executor,  "  give  me  the  means  of  prosecuting  this  proceeding,  uil 
will  give  you  a  donation,  but  I  will  not  give  you  the  estate,"  hes£ 
plainly  has  an  interest  in  the  action,  for  he  will  get  the  esttt  I 
for  himself!     This,  therefore,  is  not  a  case  in  whieh  the  pi*""* 
has  been  put  forward  for  the  purpose  of  oppression,  or  for  ^ 
purpose  of  procuring  a  benefit  for  a  third  party.     The  remit  i  \ 
staying  the  proceedings  would  be  that  the  defendant  would  kiio^ 
keep  the  property,  without  title,  and  would  prevent  the  person  fr* 
whom  he  purchased  the  estate  getting  it  himself.  | 

Motion  refused,  with  costs. 

(«)  3  Ir.  Law  Rep.  542.  (A)  7  Ir.  Law  Rep.  227. 

(c)  1  Scott,  N.  S.,  217. 
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H.  T.  1860. 

Exchequer. 


WATSON 

v. 

ATLANTIC  ROYAL  MAIL  STEAM  NAVIGATION  CO. 

Jan.  12. 

This  was  a  motion,  on  the  pari  of  the  plaintiff,  to  make  Absolute  Where  a  sum- 
mons and 
a  conditional  order  of  the  25th  of  November  last,  substituting  ser-  plaint  stated 

▼ice  of  the  writ  of  summons  and  plaint  in  this  cause  on  Mr.  Robert  the  plaintiff  at 

Jackson,  one  of  the  secretaries  in  Dublin  of  the  defendants.     The  ^J  Ze^'e- 

summons  and  plaint  contained  five  counts;  and  the  first  count  En^u^'com. 

complained  in  substance  that  the  defendants  were  the  owners  of  P8^*  *°  °°n- 

Tey  him  and 

a  vessel  called  the  u  Argo,w  sailing  from  New  York  to  Galway,  his  luggage  to, 

and  that  they  received  the  plaintiff  on  board  as  a  passenger  from  ^em  at,  an 

Irish  port,  and 
New  York  to  Galway,  and  also  his  luggage,  to  be  securely  carried  then   averred, 

as  a  breach, 
by  the  defendants,  and  delivered  to  him  at  the  end  of  the  voyage,  that  the  de- 
Breach. — That  the  defendants  did  not  securely  carry  the  plaintiff  not  so  deliver 
and  his  luggage  from  New  York  to  Galway,  but  that,  through  ^n^gh*^*' 
the  negligence  of  the  defendants,  and  the  officers  and  sailors,  the  ^^ndants 
ship  was  wrecked,  and  the  plaintiff's  luggage  wholly  lost.   By  the  Jj^^jJ  ^ 

second  count,  which  was  the  same  in  form,  the  defendants  were  Te88^  "** 

wrecked    at 

sought  to  be  charged  as  common  carriers  between  New  York  and  »ea»  and  the 

luggage  lost  :- 

Galway.    The  third  count  stated  a  contract  to*  carry  the  plaintiff  Held,  that  no 

part   of  the 

and  his  luggage,  and  land  them  at  Galway*    Breach. — That  the  cause  of  action 

defendants  did  not  land  plaintiff,  with  his  said  luggage,  at  Galway,  within  the  ju- 

but  that,  through  the  negligence  of  the  defendants,  the  vessel  was  ™  testify 

wrecked,  and  the  plaintiff's  luggage  lost    In  the  fourth  and  fifth  ^Lti^ting  " 

counts  the  contract  and  breach  were  similarly  stated.    The  con-  ffS106*0*  the 

*  writ   of  snm- 

ditional  order  to  substitute  service  was  obtained  on  affidavits  showing  mona  and 

°  plaint  upon 

that  Mr.  Jackson  was  the  defendants'  agent  in  Ireland ;  but  they  ine.  "gent  in 

*    Ireland  of  the 
did  not  state  (and  the  omission  was  not  brought  under  the  notice  defendants. 

of  the  Court)  that  the  cause  of  action  arose  within  the  jurisdiction. 

An  affidavit  was  then  filed,  on  behalf  of  the  defendants,  as  cause 

against  the  conditional  order,  which  stated  thai  the  defendants  were 
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H.  T.  I860,  an  English  Company,  incorporated  under  the   Joint-stock  Crc:. 
nies  Acts  1856,  1857,  with  limited  liability;  and  that  the  regke-.  j 
office  for  the  transaction  of  the  business  of  the  Company  was  sit-- 
in Cannon-street,  London,  and  that  the  whole  cause  of  actk 
any)  in  this  suit  arose  outside   the  jurisdiction   of  the  Conn, : 
the  United  States  of  America,  or  on  the  high  seas.     The  plaict: 
attorney,  in  his  affidavit  in  reply,  stated  that  the  cause  of  acu.-. 
did  arise,  as  he  believed  and  submitted,  within  the  jurisdictio: 
the  Court ;  inasmuch  as  the  defendants  contracted  and  agreed  wi- 
the plaintiff,  in  consideration  of  the  payment  to  them  of  s  ctr± 
sum,  to  land  the  plaintiff  and  his  luggage  at  the   port  of  Gal*:; 
in  Ireland,  and  which  contract  and  agreement   with  the  plaix- 
in  that  behalf  was  violated  by  the  defendants. 


F.  Maedonogh  (with  him  TV.  J.  O'DrueoU),  in  support  of  u 
motion. 

It  is  not  necessary  for  us  to  show  that  the  entire  cause . 
action  arose  in  Ireland.  The  course  of  practice,  in  the  ca* .' 
contracts  entered  into  with  Insurance  Companies,  has  been  totw. 
the  cause  of  action  as  having  arisen  within  the  jurisdiction,  fct 
the  purposes  of  an  order  under  the  34th  section  of  the  Conwc: 
Law  Procedure  Act  1853,  if  the  policy  has  been  proposed  for  - 
Ireland,  and  delivered  in  Ireland:  Betham  v.  Fernie (a) i  /ft*T 
Stone (b) ;  KeU  v.  Robinson  (c).  The  form  of  the  affidavit  id  it* 
case  is  sufficient:  Miller  v.  O'Brien  (d).  The  cause  of  action  n 
consummated  at  Galway,  by  the  non-delivery  there  of  the  plaice: 
and  his  luggage.  Until  that  delivery,  the  contract  of  the  defend*" 
could  not  be  treated  as  performed ;  and,  therefore,  the  non-delnen 
is  a  material  part  of  the  cause  of  action,  within  the  meaning  of  * 
authorities. 

S.  Ferguson  and  R.  Dowse,  contra. 

The  cause  of  action  here  did  not  arise  within  the  jurisdiction 
The  mere  breach  or  the  non-performance  in  Ireland  of  a  contrtf 


(a)  4  Ir.  Com.  Law  Rep.  92. 
(e)  4  Ir.  Com.  Law  Rep.  186. 


(6)  6  Ir.  Jar.  267. 
(<0  llr.  Jur.,N.S., 
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entered  into  in  a  foreign  country  is  not  such  a  substantial  part  of  H.  T.  1860. 

Exchequer. 

the  cause  of  action  as  will  give  this  Court  jurisdiction.     The  exer-      „ ' 

„ ,  .  WAT80N 

cise  of  the  jurisdiction  in  this  country  cannot  be  more  extensive  v< 

than  in  England ;  but  the  language  of  the  similar  section  in  the    Atlantic 
English  Act,  15  &  16  Ftc,  c.  76,  s.   18— "It  shall  be  lawful  for    company! 
"  the  Court  or  Judge,  upon  being  satisfied  by  affidavit  that  there 
"is  a  cause  of  action,  which  arose  within  the  jurisdiction,"  &c., 
excludes  the  idea  of  the  case  suggested  being  within  it.    The  503rd 
,    and  504th  sections  of  the  Merchant  Shipping  Act  (17  &  18  Fn?., 
c.  104,  part  9)  show  that  this  is  substantially  an  action  of  tort ;  and 
the  introduction  of  a  colorable  assumpsit  will  not  change  its  form. 
In  William*  v.  Land  (a),  a  contract  was  made  in  Devon  to  convey 
the  plaintiff  to  Falmouth.  The  coach  was  upset  in  Cornwall,  through 
the  alleged  negligence  of  the  defendant ;  and  it  was  held  that  the 
cause  of  action  arose  entirely,  so  as  to  retain  the  venue,   in  the 
county  where  the  injury  was  sustained.     It  is  settled  that,  upon 
a  question  whether  an  Inferior  Court  has  jurisdiction  over  a  cause, 
it  must  be  shown  that  the  whole  cause  of  action  arose  within  its 
jurisdiction  :  Harwood  v.  Lester  (6).    We  admit  that  is  not  neces- 
sary in  a  case  like  the  present ;  but  they  must  show  that  a  material 
part  of  the  cause  of  action  occurred  in  Galway.    But  it  was  com- 
plete upon  the  high  seas,  when  the  alleged  negligence  took  place. 
The  negligence  is  the  gist  of  the  action  ;  so  that  we  have  the  con- 
tract made  in  New  York,  and  the  cause  of  action  consummated 
upon  the  high  seas.     Collins  v.  De  Montmorency  (c)  shows  that  the 
Court  is  bound  by  the  language  of  the  section.    In  Kisbey  v.  Ches- 
ter and  Holyhead  Railway  Company  (d),  the  ground  of  the  order 
was,  that  though  the  contract  was  entered  into  and  the  breach 
occurred  in  England,  the  plaintiff's  luggage  was  detained  by  the 
defendants  in  Dublin;  and  the  plaint  contained  a  count  for  that 
detention ;  so  that  there  was  a  substantial  cause  of  action  in  this 
country. 

W.  J.  (TDriscoll,  in  reply. 

Under  the  Passengers  Act  1855  (18  &  19  Vic.,  c.  119),  the  Com- 

(a)  4  Taunt.  729.  (*)  3  Bos.  &  P.  617. 

(0  3  It.  Com.  Law  Rep.  473.  (</)  2  Ir.  Jur.,  N.  S.,  330. 
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H.  T.  I860,  pany  were  bound  to  give  a  contract  note  to  the  plaintht  Tb 

< *— ^     plainly  was  the  contract  which  the  summons  and  plaint  suss 

WAT90*  ^_  .,..«.... 

^  namely,  a  contract  to  convey  the  plaintiff  and  his  luggage  t 

Atlantic    Galway,  and  deliver  them  there.    A  breach  of  that  contnai 

OOKF4jrr.    ^P™86!?  averred ;  and  the  mere  use  of  the  word  "  negligent^ 

does  not  convert  the  count  into  a  count  in  tort.     The  non«defi?ff 

therefore,  in  Galway  is  a  material  fact  of  those  which  constat; 

the  entire  cause  of  action.    The  Court  will  struggle  to  uphold : 

own  jurisdiction. 


Greene,  B. 

This  is  an  action  by  a  plaintiff, .  resident  in  Ireland,  agiis 
an  English  Company ;  and  the  question  is,  whether  I  ooghi  I 
make  absolute  a  conditional  order  for  substituting  service  in  Is 
land  of  the  summons  and  plaint  upon  certain  persons  named : 
that  order? 

This  is  a  statutable  power,  conferred  by  the  34th  section  i 
the  Common  Law  Procedure  Act  1853 ;  and,  in  order  to  jo&] 
the  Court  in  exercising  it,  it  must  appear  that  the  can*' 
action  arose  within  its  jurisdiction.  It  is  not  necessary  tb 
every  fact  constituting  the  cause  of  action  should  have  an* 
within  the  jurisdiction  of  the  Irish  Courts :  it  is  sufficient,  is 
has  been  so  decided,  that  some  one  or  more  material  fact  or  ftf 
should  have  arisen  within  it.  Where  that  element  exists,  tii 
Court  will  not  measure  the  materiality  or  importance  of  ^ 
fact  or  matters. 

It  lies,  however,  on  the  party  applying  to  the  Court  for* 
order  of  this  nature,  to  show  that  the  cause  of  action  did  ** 
within  the  jurisdiction ;  that  is,  some  necessary  ingredient  » 
sustain  the  action*  The  question  is,  whether  that  has  beendtf 
in  this  case  ?  and  I  am  obliged  to  say,  whatever  my  own  iocli* 
tion  on  the  subject  may  be,  that  this  condition  has  not  a* 
complied  with.  When  the  motion  was  first  made,  and  the  a* 
ditional  order  granted,  it  was  not  alleged  that  the  cause  of  ag- 
arose within  the  jurisdiction.  That  was  an  omission  to  #' 
the  attention  of  the  Court  had  been  called  at  the  time,  it  pn»* 
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would  sot  hare  acted,  at  least  without  requiring  an  additional  affi-  H.  T.  i860, 
davit  to  be  filed  to  supply  the  omission.    I  am  not,  however,     v-— % * 

WATSOtf 

going  to  decide    this  '  motion   upon    the   defect  in    the   original  ^ 

'     affidavit.    It  does  not  appear  to  me,  upon  the  affidavits  now  relied    AtttiAimc 

B.  1C  s.  tr. 
upon,  that  any  material  fact  or  circumstance  is  shown  to  have    0om*ahy. 

occurred  within  the  jurisdiction,  so  as  to  warrant  the  interposition 
of  the  Court.  The  inferenoe  is  indeed  the  other  way.  Mr.  Mills, 
who  makes  the  affidavit,  no  doubt  states  that  he  is  advised  and 
believes  that  the  cause  of  action  did  arise  within  the  jurisdiction. 
What  might  have  been  the  value  of  that,  if  it  stood  alone,  I  do 
not  feel  it  necessary  to  offer  any  opinion;  Mr.  Mills  does  not 
speak  from  his  own  knowledge,  but  states  merely  his  own  infer- 
ence, from  the  facts  which  he  specifies,  as  the  grounds  upon 
which  he  arrived  at  that  conclusion. 

i  The  question  is,  whether  the  Court  can  draw  the  same  inference 

from  these  facts  ?  and  that  I  cannot  do.  The  plaint  is  substantially 
founded  upon  a  tort.  It  alleges,  with  the  exception  of  a  single 
count,  breaches  of  duty  on  the  part  of  the  defendants,  negligence 

i     and  carelessness.    There  is  no  doubt  that  the  third  count  contains 

t  an  allegation  of  a  contract  to  deliver,  and  a  non-delivery  of  the 
goods  in  Galway,  and  that  the  defendants'  negligence  was  such  that 
delivery  took  place. 

i  It  appears  to  me,  however,  for  the  purposes  of  this  motion,  to  be  not 

of  very  great  consequence  whether  the  action  be  founded  on  contract 
or  tort.  In  either  way  it  appears,  upon  the  summons  and  plaint  and 
affidavits,  that  every  fact  necessary  to  constitute  the  cause  of  action 
occurred  out  of  the  jurisdiction.  The  summons  and  plaint,  no 
doubt,  alleges  a  non-delivery ;  but  I  do  not  consider  that  the  allega- 
tion of  a  negative  is  a  sufficient  statement  of  a  cause  of  action, 
having  regard  to  the  other  facts  which  appear  upon  the  record. 
The  mere  non-delivery  in  Galway  is  not  sufficient  to  satisfy  me 
that  any  part  of  the  cause  of  action  arose  within  the  jurisdiction. 
If  the  action  were  brought  against  the  defendants  as  common 
carriers,  bound  to  deliver  the  goods  in  Galway,  the  case  might 
be   different.     It  is  not  for  me  to  say  what  the  effect  of  that 

♦  might  have  been;   it  might   be   held  that  the  non-delivery  was 
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H.  T.  1860.  the  foundation  of  the  action ;  but  it  appears  to  me  that  this  acta 
v — —. — J     whether  on  contract  or  tort,  is  founded  on  facts  no  one  of  iki 

WAT80K 

v  occurred  within  the  jurisdiction  of  the  Court     I   am,  therein 

Atlantic     compelled  to  say  that  the  plaintiff  has  not  brought  himself  with 

company*.     tQe  34th  section  of  the  Act ;  not  having  stated  facts  to  show  e 

.  that  the  cause  of  action  arose  within  the  jurisdiction.    If  it  L 

not,  I  cannot  assume  a  jurisdiction  not  conferred  by  the  state*. 

Here  the  plaintiff  *s  cause  of  action  was  complete  when  the?e»< 

was  wrecked  at  sea :  there  was  then  a  consummate  cause  of  actks. 

and  that  most  clearly  occurred  out  of  the  jurisdiction.    For  tk* 

reasons,  I  am  of  opinion  that  the  cause  shown  against  the  cod- 

tional  order  must  be  allowed. 


Jan.  13,  14. 

This  Court 
has  no  power, 
since  the  pass- 
ing of  the  21 
&  22  Vic.,  c, 
72,  the  Sale 
and  Transfer 
of  Land  (Ire- 
land) Act,  to 
attach  the  in- 
terest  of  a 
debtor  in  funds 
standing  to  the 
credit  of  a 
matter  in  the 
Landed  Es- 
tates   Court. 


SAWYER  *.  NORRIS. 

In  this  case  cause  was  shown,  on  behalf  of  the  defendant,  why  i 
conditional  order  made  by  Hughes,  B.,  in  Chamber,  attach: 
certain  funds  standing  to  the  credit  of  a  matter  in  the  LuwW 
Estates  Court,  should  not  be  made  absolute.  It  appeared  that  \ 
petition  had  been  presented  to  the  Commissioners  of  the  Incumber^ 
Estates  Court  for  a  sale  of  certain  lands  in  which  the  defendant  it1 
interested,  and  an  absolute  order  for  sale  was  made  by  the  Cos- 
missioner  in  the  matter. 

After  the  making  of  that  order,  and  before  the  sale,  the  21  &  2 
Vic,  c  72  (the  Sale  and  Transfer  of  Land,  Ireland,  Act),  can* 
into  operation,  and  the  property  was  sold,  by  a  Judge  of  & 
Landed  Estates  Court,  and  the  purchase-money  paid  in  to  tfa 
credit  of  a  matter  in  that  Court.  A  conditional  order  to  attacS 
the  interest  of  the   defendant  in  those  funds,   under  the  1354 
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section  of  the  Common  Law  Procedure  Act  1853,  having  been  H.  T.  I860. 

Exchequer. 
obtained —  ^ * ' 


W.  W.  Brereton  (with  him  W.  P.  Cart)  showed  cause. 
Unless  the  135th  section  of  the  Common  Law  Procedure  Act 
1853  can  be  construed  to  authorise  an  attachment  order  against 
funds  standing  to  the  credit  of  a  matter  in  the  Landed  Estates 
Court,  this  order  must  be  set  aside.  It  could  not  have  been  made, 
except  under  that  section ;  for  it  was  decided  in  Hewlett  v.  Hack- 
ett(a)f  by  the  Court  of  Common  'Pleas,  that  the  Accountant- 
General,  or  Judges  of  the  Incumbered  Estates  Court,  were  not 
trustees  for  the  party  entitled  to  the  fund,  within  the  meaning 
of  the  23rd  section  of  Pigot's  Act,  3  &  4  Vic.>  c.  105. 

That  case  was  decided  before  the  passing  of  the  Common  Law 
Procedure  Act  1853.  Under  the  135th  section  of  that  Act,  an 
attachment  order  can  be  obtained  against  the  interest  of  a  debtor,  in 
stock  or  money  "  standing  in  the  name  of  the  Accountant-General 
"  of  the  Court  of  Chancery,  or  the  Court  of  the  Commissioners  for 
"  the  Sale  of  Incumbered  Estates  in  Ireland."  By  the  21  &  22  Fife., 
c  72,  the  Incumbered  Estates  Court  is  abolished,  and  a  new  Court, 
the  Landed  Estates  Court,  is  constituted*  As,  therefore,  the  Court 
mentioned  in  the  135  th  section  of  the  Common  Law  Procedure  Act 
1853  has  altogether  ceased  to  exist,  and  the  21  &  22  Vic,  c.  72, 
contains  no  section  which  authorises  a  Common  Law  Court  to  make 
an  attachment  order  against  funds  standing  to  the  credit  of  a  matter 
in  the  Landed  Estates  Court,  the  order  was  made  without  jurisdic- 
tion, and  must  be  set  aside. 


SAWYER 

V. 
NORRI8. 


C.  Andrews  and  C.  Coatee,  contra. 

The  powers  and  jurisdiction  of  the  Commissioners  of  the  Incum- 
bered Estates  Court  are  continued  by  the  Landed  Estates  Act; 
one  Court  is  substituted  for  the  other. — [Greene,  B.  We  have 
no  difficulty  in  acceding  to  the  proposition  that  all  the  jurisdiction 
conferred  by  the  former  Acts  upon  the  Commissioners  of  the 
Incumbered  Estates  Court  has  been  conferred   upon  the  Landed 

(a)  Sir.  Jar.  110. 


vol.  10. 


22  L 
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H.  T.  I860.  Estates  Court,  but  the  jurisdiction  given  by  the  135th  section  is  a 
Exchequer* 

jurisdiction  in  this  Court ;  and  what  we  desire  to  know  is,  whetfe: 

there  is  any  section  continuing  to  us  the  jurisdiction  given  by  tih 
135th  section  ?] — The  Legislature  must  have  contemplated  the  con- 
tinuance of  the  jurisdiction.  In  The  Attorney-General  r.  Th 
Corporation  of  London  (a),  it  was  held  that  where  the  Coon  c; 
Exchequer  had  a  peculiar  jurisdiction  in  Equity  in  matters  relath: 
to  the  Revenue,  before  the  Act  transferring  the  equitable  junc- 
tion of  that  Court  to  the  Court  of  Chancery,  the  new  Court,  after 
the  passing  of  the  Act,  had  the  same  power. — [Greene,  B.  Tk 
case  was  quite  right,  because  the  Court  of  Exchequer  had  jurisdic- 
tion before  the  passing  of  the  Act.  All  the  case  decided  wis,  tk 
the  Act  transferred  that  with  all  other  jurisdiction]. 

Cur.  atLvult. 


Pioot,  C.  B. 

In  the  case  of  Sawyer  v.  Norris,  we  have  looked  into  the  Aet  d 
Parliament  upon  which  the  question  depends.  The  object  of  tb 
motion  was  to  set  aside  an  order  attaching  funds  in  the  Lan& 
Estates  Court.  This  appears  to  me  to  be  one  of  those  cases  in  whie- 
argument  will  only  make  obscure  that  which  is  in  itself  perfectly 
clear.  In  Hewlett  v.  Baekett  (6),  it  was  held  that  the  Court  hid  & 
power,  under  the  23rd  section  of  the  3  &  4  Fife.,  c.  105,  to  attach  fas* 
standing  to  the  credit  of  a  party  in  the  Incumbered  Estates  Court 
Then  the  135th  section  of  the  Common  Law  Procedure  Act  1853 
in  terms  provided  that  if  any  debtor  "  shall  have  an  estate  or  inter- 
"  est  in  any  stock,  funds,  annuities,  or  shares,  or  money,  which  shsll 
"  be  standing  in  the  name  of  the  Accountant-General  of  the  Conrt 
"  of  Chancery,  or  of  the  Court  of  the  Commissioners  for  the  Sale  o: 
"  Incumbered  Estates  in  Ireland,  or  of  the  Master  of  any  ed 
"  Superior  Court  of  Common  Law,  or  in  the  dividends,  interest  « 
"  annual  produce  thereof,  it  shall  be  lawful  for  the  Court  or  a  Ja<^ 
"to  make  such  order  as  to  said  stock,  funds,  annuities,  shares. 
"  and  the  dividends,  interest  and  annual  produce  thereof,  aa  if  the 
"  same  had  been  standing  in  the  name  of  a  trustee  for  such  judg- 

(a)  8  Beav.  270.  (6)  5  Ir.  Jar.  110. 
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"ment  debtor."    By  an  express  enactment  of  the  Legislature,  the  H.  T.  1860. 

Exchequer* 
Incumbered  Estates  Court  has  ceased  to  exist,  and  a  new  Court  has 

been  called  into  existence,  the  Landed  Estates  Court.  The  pro- 
visions of  the  135th  section  apply  to  the  ceased  Court ;  and  it  is 
impossible  we  can  apply  to  the  new-born  jurisdiction,  created  by  the 
Landed  Estates  Act,  the  powers  conferred  by  the  135th  section. 
We  mast  set  aside  the  order ;  but  as  this  is  the  first  time  the  matter 
has  been  mentioned,  we  shall  give  no  costs. 


LORD  DUNSANDLE  v.  FINNEY. 

Jan.  24,  25. 

This  was  a  motion,  on  behalf  of  the  plaintiff  for  liberty  to  mark  To  an  action 

interlocutory  judgment  for  the  residue  of  the  plaintiff's  claim,  in  the  rent  under  a 

first  paragraph  of  the  summons  and  plaint  mentioned;  or  that  the  fondant,  taking 

defence  to  the  said  first  paragraph  might  be  set  aside,  same  being  ^e    j^on*" 

framed  so  as  to  prejudice,  embarrass  and  delay  the  fair  trial  of  the  jj68^    '^ 

action ;  and  inasmuch  as  same,  though  purporting  to  be  in  confession  Paroel  °f  the 

and  avoidance  of  the  action,  only  answered  part  thereof,  and  neither  m    the    first 

'       J  r  count  of   the 

traversed,  nor  confessed  and  avoided,  the  residue  of  the  plaintiff's  snummons 

'  r  and    plaint/' 

claim.  certain  matter 

in  bar,  conclu- 
The  plaintiff,  by  the  first  paragraph  of  his  summons  and  plaint,  ding,    "  and 

sought  to  recover  the  sum  of  £116.  16s.,  for  rent  alleged  to  be  due  defends    the 

to  him  by  the  defendant  under  a  lease.     The  defence  objected  to  ^eld%  that  this 

was  as  follows:— "The  said  Richard  Finney  appears  and  takes  emba^asring, 

"defence  to  the  action  of  said  plaintiff,  and  says,  as  to  £58.  8s.,  J^^*^ 

"parcel  of  the  sum  claimed  in  the  first  count  of  said  summons  and  to  the  Jntire 
v  cause    of   ac- 

"  plaint,  that  the  indenture  of  lease,  by  which  the  demise  in  said  tion*  *nd  not 

"  confessing,    in 

"count  mentioned  was  made  from  said  plaintiff  to  said  defendant,  terms,  the  por- 
tion left  unan- 
"  contained  the  following  covenants  upon  the  part  of  the  defendant,  swerecL 

"  namely,"  that  the  defendant,  his  heirs  and  executors,  &c.,  would, 

during  the  continuance  of  the  demise,  maintain  the  said  premises, 
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8AHDUS 

V. 
FINNEY. 


H.  T.  1860.  and  all  improvement*  thereon,  in  good  and  sufficient  order  t 
v__^-_J  condition,  and  so  yield  up  the  same  at  the  termination  of  __ 
tenancy ;  and  also  that  defendant  would  not  plant  the  crops  spav- 
in any  part  of  said  premises,  except  the  portion  then  in  till: 
without  the  consent  in  writing  of  the  lessor,  &c  ;  and  farther,  ± 
the  defendant  should  not  destroy  the  game,  nor  suffer  others  to  : 
so,  without  the  lessor's  permission,  and  would  prosecute  to  <u\ 
viction  any  persons  who  should,  without  the  lessor's  permit: 
course  on  said  premises  in  pursuit  of  game;  and  the  said  L: 
Dunsandle  did,  for  himself,  his  heirs,  &o,  covenant  with  the  defd 
ant,  his  heirs,  &c,  that  until  some  default  should  be  made  in  c 
performance  of  the  said  covenants  or  agreements,  upon  the  pan  j 
the  said  defendant,  his  heirs,  &c.,  to  be  kept,  &c.,  or  some  or  ok  • 
them,  and  so  long  as  all  and  every  the  said  covenants,  &c,  shook  £ 
all  things  be  well  and  truly  performed,  &c.,  according  to  the  tn 
intent  and  meaning  of  said  lease,  he,  the  said  plaintiff,  his  heirs,  Li 
should  and  would,  from  time  to  time,  and  at  all  times  therein.: 
during  the  continuance  of  said  demise,  accept,  receive  and  take  k 
yearly  sum  of  £58.  8s.,  in  lieu  and  stead  of  the  rent  of  £116.  Ik 
thereby  reserved ;  and  defendant  saith  that  he  has  always,  since  u» 
making  of  said  demise,  in  all  things  well  and  truly  performed,  & 
all  the  said  covenants  and  agreements,  &c,  and  that  there  has  k 
been  any  default  made  in  the  performance  thereof,  within  the  trs 
meaning  of  the  said  lease. 

The  second  defence  traversed  the  breach  of  the  covenants,  vhk  , 
was  the  subject-matter  of  the  complaint  in  the  second  count  of  tie 
summons  and  plaint,  and  concluded  generally,  "and  therefore fe 
defends  the  action." 


H.  Coneannon,  for  the  motion. 

This  defence  is  embarrassing,  for  the  plaintiff  cannot  tell  wbetk 
he  can  mark  judgment  or  not,  for  £58.  8s.  The  plea  professes  tobe 
an  answer  to  the  whole  cause  of  action  in  its  commencement,  t» 
concludes  in  the  same  way,  "  and  therefore  he  defends  the  action* 
If  it  were  meant  to  be  a  defence  to  only  £58.  8s.,  it  should  b*« 
been  expressly  so  limited,  or  the  remainder  of  the  cause  tf scflCl 
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lould  have  been  in  terms  confessed.    In  Garrett  v.  Waldron{a\  H.  T.  1860. 
be  Court  of  Queen's  Bench  set  aside  a  defence  by  which  it  was 
jft  uncertain  whether  or  not  it  was  a  defence  to  the  whole  cause  of 
ction. 

The  officer  refused  to  allow  judgment  to  be  marked,  as  the 
efencc  appeared  to  go  to  the  whole  cause  of  action. 


W.  Ryan,  contra. 

The  defence  is  limited  to  the  £58.  8s.  only,  and  it  was  intended 
bat  the  plaintiff  should  mark  judgment  for  the  residue.  The 
SI  16a.  16s.  is  a  penal  rent,  and  under  the  terms  of  the  lease  the 
andlord  is  bound  to  accept  £58.  8s.,  if  the  defendant  perform  the 
:ovenant&.  We  say  he  did  perform  those  covenants,  and  that  there- 
ore  only  £58.  8s.  is  due,  for  which  sum  we  are  willing  that 
udgment  should  be  marked.  As  to  the  objection  that  the  plea 
commences  with  the  formal  words,  "takes  defence  to  the  action," 
we  were  bound  to  follow  the  form  given  in  the  schedule  to  the 
Common  Law  Procedure  Act ;  but  the  matter  of  defence  is  expressly 
limited  to  the  £58.  8s. ;  "  and  as  to  the  £58.  8s.,  parcel  of  the  sum 
claimed,"  &e.  This  motion  is  therefore  unnecessary,  for  judgment 
might  have  been  marked,  and  there  is  no  pretext  for  -the  allegation 
that  the  plaintiff  was  embarrassed. 

Cur.  ad.  vult. 


Pioot,  C.  B. 

The  case  of  Garrett  v.  Waidron  decided  that,  whether  such  a 
defence  as  that  now  before  us  was  or  was  not  a  defence  applied  to 
the  whole  action,  but  covering  a  part  of  it  only,  it  was  at  all  events 
uncertain  and  ambiguous,  and  ought  to  be  set  aside.  We  are  all  of 
opinion  that  we  ought  to  follow  that  decision,  not  only  because  it  is 
a  direct  authority,  but  also  because  we  entirely  concur  in  the  rule 
which  the  Court  of  Queen's  Bench  there  made.  The  interest 
involved  in  this  particular  motion  is  small.  But  it  is  of  great 
importance  that  parties  and  their  advisers  shall  not  be  exposed 
to  delay,  inconvenience  and  expense,  in  dealing  with  defences  of  this 

(a)  0  Ir.  Com.  Law  Rep.,  App.,  xziy. 
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This  ia  the  second  time  that  a  motion  has  been  rata 
necessary  in  consequence  of  the  same  kind  of  inconvenience,  imps* 
upon  a  plaintiff  by  the  same  fault  in  a  defendants  pleading;  foru 
present  case  is  not  distinguishable  from  that  of  Garrett  v.  Waifa 
I  think  it  right,  therefore,  to  state  diatinctly  the  grounds  on  vLj 
in  my  judgment,  such  a  pleading  ought  not  to  be  permitted 
stand. 

The  plaintiff  is  entitled,  to  have  such  a  defence  pleaded  as  ej 
in  the  first  place,  give  to  the  plaintiff  himself  plain  notice  of  tb 
the  defendant  means  to  confess,  and  what  he  means  to  defend  ;u 
shall,  in  the  next  place,  give  to  the  officer  plain  and  clear  maten 
for  determining,  on  seeing  the  defence,  and  without  a  special  if? 
cation  to  the  Court,  when  and  for  what  the  plaintiff  ia  euta 
to  judgment.  The  plaintiff  ought  to  be  placed  in  such  a  coadia 
that  he  may  at  once  go  to  the  officer,  take  his  judgment  for  wk 
confessed,  and  enter  a  nolle  prosequi  for  the  residue,  or  (if  k 
prefers),  contest  what  the  defendant  disputes,  and  take  his  jodga 
for  the  residue,  without  uncertainty  or  difficulty  in  detent 
what  that  residue  is.  It  ia  obvious  that  this  may.be  accompli 
by  so  modifying  the  prefatory  statement  of  the  defence  (of  wl^ 
form  is  given. in  Schedule  B,  No.  2,  referred  to  in  section  39 «" 
Common  Law  Procedure  Act),  as  to  confine  it  to  that  subjecHoti 
of  claim  to  which  matter  of  defence  is  subsequently  pleaded  I 
may  be  done  by  simply  saying,  that  the  defendant  "takes  detb 
to  the  action,"  save  as  to  a  specified  portion  of  the  cause  of  •» 
alleged  in  the  plaint,  and  by  afterwards  confessing  that  portion; ( 
by  saying  that  be  "  takes  defence  to  the  action,"  save  as  to  so  bb 
of  the  cause  of  action  alleged  in  the  plaint,  as  is  thereinafter  - 
fessed — by  then .  confessing  that  portion — and  by  then  stating  * 
matter  of  defence  on  which  he  relies  as  to  the  residue.  id  3 
defence  may,  in  a  similar  way,  confine  the  closing  words  off 
defence,  "  and  therefore  he  defends  the  action,"  by  adding,  "a"' 
aforesaid,"  or  "save  as  to  what  is  hereinbefore  confessed;*^ 
some  equivalent  expressions.  All  this  may  be  done  without  ooi&l 
a  word  of  the  introductory  or  concluding  parts  of  the  form  gi^ 
Schedule  B,  by  merely  adding  a  few  words  accommodating  ^ 
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parts  of  the  form  to  the  circumstances  of  the  particular  case 
present  instance  nothing  could  be  easier  than  so  to  adjust  the  form 
to  the  facts.  The  defendant  might  have  added,  to  the  prefatory 
words,  the  words  following,  viz.,  "  save  as  to  the  sum  of  £58,  part  of 
the  sum  of  £116  demanded  in  the  first  paragraph  of  the  plaint" 
He  might  then  have  confessed  that  part ;  and  he  might  have  pro- 
ceeded to  apply  his  matter  of  defence  to  the  residue.  Such  a  form 
of  pleading,  containing  a  confession  of  part  of  the  plaintiff's  demand, 
and  a  defence  as  to  the  remainder,  was  very  common  among  the  old 
forms.  A  precedent  is  given  for  it  in  3  Chitty  on  Pleading,  p.  909* 
ed.  1831.  But  it  is  impossible  to  sanction  such  a  form  as  that 
which  the  defendant  has  here  adopted.  It  uses  a  prefatory  com- 
mencement adapted  to  a  defence  to  the  whole  action ;  and  it  contains 
no  express  confession  which  might  give  a  limited  construction  to 
that  commencement.  It  is  calculated  to  embarrass  the  plaintiff,  if  in 
no  other  way,  by  embarrassing  the  officer,  and  thus  delaying  the 
plaintiff  in  his  suit.  In  the  present  instance  such  has  been  the 
result.  The  officer  informs  us  that,  seeing  the  defence  in  its  com- 
mencement and  in  its  conclusion  apparently  applied  to  the  whole 
action,  and  finding  no  confession  of  any  part  of  the  cause  of  action 
expressed  in  the  defendant's  pleading,  he  did  not  feel  himself  at 
liberty  to  collate  and  construe  the  plaint  and  the  defence,  and  to 
determine  how  far  it  did,  or  did  not,  leave  uncovered  a  portion  of 
the  cause  of  action.  He,  therefore,  refused  to  allow  judgment  to  be 
marked  for  any  part  of  the  demand.  He  only  performed  his  duty  in 
so  doing.  But  the  result  was,  that  an  application  to  the  Court  for 
leave  to  sign  such  judgment  became  necessary;  and  that  applica- 
tion is  still  pending.  All  this  trouble  and  delay,  and  all  the  expense 
thus  occasioned,  would  have  been  prevented  if  the  defendant  had 
expressed  what,  on  this  motion,  he  declares  that  he  means,  namely, 
to  confess  the  portion  of  the  cause  of  action  which  he  desires  not  to 
defend. 

The  9th  Rule  of  the  General  Orders  in  England,  of  Hilary 
Term,  4  W.  4,  was  referred  to  in  the  argument.  The  object  of 
that  Rule  was  to  dispense,  in  certain  cases,  with  the  formal  com- 
mencement of  pleadings  by  actionem  non9  &c,  which  was  ultimately 
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H.  T.  1860.  abolished  by  the  English  Common  Law  Procedure  Act,  15  & 
Fie,  c  76,  s.  66.  It  is  unnecessary  to  refer  to  the  decisions  wL. 
were  made  on  that  Rule;  they  were  not  quite  uniform.  They: 
collected  in  the  notes,  3  Chitty  on  Pleading*,  ed.  1844,  pp.  25 » 
32  it  (c) ;  Jervis  on  the  New  Rules,  p.  123  n;  and  1  Prate 
Archbold's  Practice,  p.  261.  Some  doubt  seems  still  to  exist* 
the  manner  in  which  a  plea,  without  any  introductory  stated 
limiting  its  application  to  a  particular  count,  and  containing  wlit 
in  effect  an  answer  to  that  count,  is  to  be  dealt  with.  But,  i; 
said,  in  1  ArchbolcTs  Practice,  p.  261,  that  when  "  a  plea  begb 
"  an  answer  to  the  whole  declaration,  bat  in  truth  the  nun 
"  pleaded  be  only  an  answer  to  part,  the  plaintiff  cannot,  er 
"  although  the  plaintiff  be  under  terms  of  pleading  issuablj, ' 
"  judgment  for  the  part  not  answered,  but  should  demur,  or  apply 
"  a  Judge  for  an  order  under  the  52nd  section  of  the  Common  L 
"  Procedure  Act  (England),  to  set  aside  the  plea,  or  make  d 
"  defendant  amend  it,  with  costs.'9  The  latter  alternative  is  thx  i 
which  we  are  called  upon  to  act  by  this  motion  ;  and  I  think  it 
that  which  we  ought  to  apply  to  the  defence  before  us.  Coupling  < 
commencement  both  with  what  is  contained  in  it,  and  with  ii 
ought  to  be  contained  in  it,  but  is  not,  I  think,  in  the  absence  of 
distinct  confession  of  the  portion  of  the  cause  of  action  uncovered ' 
this  defence,  that  it  is  embarrassing,  and  in  strictness  ought  to  be- 
aside.  The  defendant,  however,  may  have  liberty  to  amend, \ 
stating  distinctly  and  in  terms  to  what  cause  of  action  his  matter  j 
defence  is  applied,  and  what  cause  of  action  he  confesses ;  and  s 
must  pay  the  costs  of  this  motion. 


Fitzgerald,  B. 

The  difficulty  in  the  way  of  the  defendant  is,  that  there  in 
express  decision  upon  the  point.  If  this  matter  were  resmW* 
came  before  me,  I  confess  I  would  think  it  reasonably  clear  tU 
this  was  a  plea  to  part,  and  that  the  plaintiff  was  entitled  to  otf 
judgment. 
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This  was  an  action  against  Mr.  Edward  Eustace  Hill,  a  Justice  of  the  a  warrant  is- 

Feace  for  the  county  of  Longford ;  and  the  case  was  tried  before  the  JjJJ^  founded" 

Lord  Chief  Justice,  at  the  Spring  Assizes  of  1859,  for  the  county  JgJjJ^jJ^ 

ofWestmeath.  &**?«*  ™ 

criminal    of- 

The  summons  and  plaint  contained  four  eounts;  and  the  first  fence,    cannot 

be    sustained 

and  second  counts,  upon   which,   and  the  defences  thereto,  the  by  proof  that 

there  was    in 

question  in  the  case  arose,  were  in  trespass  for  a  false  imprison-  fact  parol  evi- 
dence on  oath 

ment.  given,  which 

The  first   count    alleged— M  That  the  defendant,   on   the  24th  j^Sa 

44  day  of  March  1 858,  at  Edgeworthstown,  in  the  county  of  Long-  Treflrjmsg  in 

44  ford,  assaulted  and  heat  the  plaintiff,  and  gave  her   into  the  SSr^hfaid 

"  custody  of  a  police  constable,  and  then  and  there  forced  and  ^^P  of  {^ 

44  compelled  the  plaintiff  to  go  from  and  out  of  a  certain  building  if,  in  the  parti- 
cular act  of  13- 

44  in  the  town  of  Edgeworthstown,  in  the  said  county  of  Longford,  suing  the  war- 
rant,   the 

44  into  the  public  street,  and  then  and  there  forced  and  com-  Magistrate  ac- 
ted without  or 

"petted  her  to  go  along  and  through  divers  public  streets  and  in  excess  of 

"  roads  from  the  said  town  of  Edgeworthstown  to  a  building  in  although    he 

"the  town  of  Longford,  known  as  the  gaol  of  Longford,  in  the jjjjjjjggjj^ 

"  county  of  Longford,  and  then  and  there,  without  any  reasonable  w^n^e/11^ 

44  and  probable  cause,  imprisoned  the  plaintiff,  and  detained  her  in  in^?ir7*     *? 

44  prison,   and  caused  her  to  be  imprisoned  and  detained  in  prison  Magistrate    is 
r  r  r  not  protected 

44  in  the  said  gaol  of  Longford  for  a  long  time,  to  wit,  from  the  by  the  2nd 

section,    al- 
41  said  24th  day  of  March  1858  until  the  7th  day  of  April,  con-  though  he  bona 

fide    believed 
44  trary  to  law,  and  against  the  will  of  the  plaintiff,  whereby  the  that  he  was 

acting  within 
44  said  plaintiff  was  greatly  injured,"  &c.      The  second  count  was  his  jurisdic- 

substantially  the  same.  A  pleading 

Plea  to  the  first  and  second  counts :— That  before  and  at  the  JS6°2^«ul 

time,  &c.,  the  defendant  was  one  of  the  Justices  of  the  Peace  for  ^°V°n  *£ 
'         '  rourrer,   ana 

another   at 

Nisi  Prius,  is  embarrassing ;  and  the  Court,  upon  a  question  whether  it  was  sustained 

by  evidence,  will  construe  it  as  it  wonld'have  done  upon  general  demurrer. 

vol.  10.  28  L 
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M.  T.  1859.  the  county  of  Longford ;  and  the  defendant,  as  such  Justice  of  a 
.   xeheguer.     peace?  m  tne  jae  discharge  and  execution  of  his  duty,  andwhk 
his  jurisdiction,  on  the  said  24th  day  of  March  1858,  attended  b 
Petty  Sessions  Court   held  at  Edgeworthstown,    in  and  for  sii 
county  of  Longford ;  and  the  defendant,  being   then  and  there  z 
discharge  of  his  duty  as  such  Justice,  a  charge  was  made  tpzs 
the  now  plaintiff,  therein  named  Ellen  Kennedy  ;  and  the  said  ptei- 
tiff  having  attended  at  said  Petty  Sessions,  said  charge  was  dul- 
heard  and  adjudicated  on,  in  the  presence  of  this  defendant,^ 
William  Francis  Ryan,  also  a  Justice  of  the  Peace  for  said  cone? 
of  Longford  ;  and  upon  the  evidence  and  sworn  testimony  then  hi 
there  adduced,  and  on  information  on  oath  duly  made  and  teodsvi 
before  him  as  such  Justice  of  the  Peace,  he,  the  said  Justice,  di: 
verily  believe  that  the  plaintiff  had  been  guilty  of  a  fdonj,  d* 
is  to  say,  the  offence  of  stealing  a  certain  key,  the  property  of  sk 
Willoughby  Bond,  Esq.;  and  thereupon  the  defendant  says,  in  tk 
execution  of  his  duty,  as  such  Justice  of  the  Peace  for  the  coon? 
of  Longford,  he  did,  on  the  said  24th  day  of  March,  thereupon 
duly  issue  his  warranty  under  his  hand  and  seal,  to  the  consttto- 
lary  of  Longford,  directing  them  to  lodge  the  said  plaintiff,  theree 
described  as  Ellen  Kennedy,  in  the  gaol  of  Longford,  to  abide  te 
trial  at  the  next  Quarter  Sessions  to  be  held  at  Longford;"* 
which  said  warrant  the  defendant  afterwards  caused  to  be  deli- 
vered to  one  of  the  said  constables,   under  which   said  warrant 
of  commitment  the  said  plaintiff,  therein  described  as  Eflen  K& 
nedy,  was  imprisoned    and  kept  in    custody   to    abide  her  trial 
upon  said  charge,  for  the  said  time  and  times  in  said  first  vd 
second  count  stated,  which  are,  &c. ;  and  the  defendant  avers  b 
so  doing  be  acted  bona  fide,  as  a  Justice  of  the  Peace,  and  within 
his  jurisdiction,  and  in  the  belief  that  the  plaintiff  was  guilty01 
the  charge  of  feloniously  obtaining  said  key  \  and  the  defend  ( 
says  the  said  acts  were  not  done  maliciously,  or  without  reason- 
able and  probable  cause ;  and  under  the  said  warrant  of  commits 
the  said  plaintiff,  called  Ellen  Kennedy,  underwent  no  farther  or 
greater  imprisonment,  save  and  except  in  the  ordinary  coarse  & 
law  she  was  discharged. 
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Upon  these  pleadings  the  issue  was,  whether  the  justification  M.  T.  1859. 
of  the  defendant,  pleaded  to  said  first  and  second  paragraphs,  was 
true  in  substance  and  in  fact?    The  evidence  given  at  the  trial 
was  as  follows: — On  behalf  of  the  plaintiff,  there  was  proved  a 
summons  served  upon  her,  entitled  "  W.  Willoughby  Bond,  Esq., 
"  complainant ;  Ellen  Kennedy,  defendant.  Petty  Sessions  District 
"  of  Edgeworthstown,  county  of  Longford.     Dated  the  23rd  day 
"of  March  1858,"  and  signed  by  the  defendant.     The  complaint 
recited  in   this  summons  was,  "  That  the  said  Ellen  Kennedy  has 
"  the   key  of  a  house  in  her  possession,  the  property  of  the  com- 
"  plainant,  and  would  not  give  it  up  to  Mr.  Fullam,  complainant's 
"  agent."     In  pursuance  of  this  summons  the   plaintiff  attended 
on   the  24th  day  of  March  1858,  at  the  Petty  Sessions  Court  of 
Edgeworthstown.     The  plaintiff  having  refused  to  give  up  the 
key,  an  information,  similarly  entitled  as  the  summons,  was  made 
by  Michael  Fullam,  which  was  as  follows : — "  Sajth  on  his  oath 
"  he  is  agent  to  Willoughby  Bond,  Esq.,  of  Farra.     Applied  to 
"the  defendant  for  the  key  of  the   house  in  Edgeworthstown, 
"  lately  in  the  possession  of  Anne  Halfpenny,  deceased,  who  stated 
"  she  had  an  undertaking  with  Mr.  William  Slator  about  it,  and 
"would  give  said  key  to  him;  that  subsequently  she  refused  to 
"  give  said  key  to  him,  on  the  ground  that  it  might  be  the  means 
"  of  causing  her  to  be  removed  from  her  own  house ;  and  that 
"  informant  saith  said  key  has  not  been  given  up,  and  still  remains 
"  in  her  custody.     The  informant  demanded  the  key  referred  to  on 
"  Monday  the  22nd  of  March  instant,  and  was  refused. — (Signed) — 
"  Michael  Fullam."  The  defendant  thereupon  issued  a  warrant,  direct- 
ed to  the  constabulary  of  Longford,  and  which  was  in  the  following 
terms:— u Form  E.C— Petty  Sessions  (Ireland)  Act  1853,  14  &  15 
"  Vie^  c.  93— Warrant  to  commit  (or  detain)  for  trial— {Title)— 
"  Whereas  a  complaint  was  made  on  the  24th  day  of  March,  on  the 
"oath  of  Michael  Fullam,  of  Farra,  that  on  Monday  the  22nd  of; 
"March   1858,  the  aforesaid  Michael  Fullam  demanded  the  key 
"  of  a  house,  the  property  of  Willoughby  Bond,  Esq.,  from  Ellen 
"Kennedy,   which   she   refused    to   give   up    said   key;   and  the 
"said  Ellen  Kennedy  to  abide  her  trial  at  the  next  quarter  Ses- 
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M.  T.  1859.  "lions  to  be  held  aft  Longford,  on  the  7th  of  April  1858 :ttoi 
"  to  command  yon,  to  whom  this  warrant  is  addressed,  to  k& 
"  the  said  Ellen  Kennedy,  of  Edgeworthstown,  in  the  gsoi  s 
"  Longford,  in  the  said  county  of  Longford,  there  to  be  imprv 
"  soned  by  the  keeper  of  said  gaol  as  follows ;  and  for  this  the  pn- 
"  sent  warrant  shall  be  a  sufficient  authority.  Tb  all  whom  itatj 
"  concern."  (8igned)    u  Ebwabd  Eustaoe  Hill." 

Proof  was  then  given  that  the  plaintiff  had  been  trre&L 
under  this  warrant,  and  imprisoned  for  fourteen  days ;  aad  thsi  i 
the  next  Quarter  Sessions  a  bill  of  indictment  against  her  « 
sent  up  to  the  Grand  Jury,  which  was  ignored. 

For  the  defendant!  Mr.  Hill  was  examined  on  his  own  teb£ 
and  a  Mr.  Ryan,  a  brother  Magistrate;  and  their  evidences 
that  Fullam  was  examined  orally  on  oath  before  them,  a!  & 
Petty  Session*,  in  the  presence  of  the  plaintiff,  and  swore  the 
he  had  discovered  that  the  key  in  question  was  taken  clandeitbeh 
and  unlawfully  from  an  unoccupied  house,  the  property  of  & 
Bond,  and  that  the  plaintiff  refused  to  give  up  said  key ;  and  the 
they  believed,  upon  the  oath  of  Fullatn,  that  the  key  was  clufe 
tinely  and  unlawfully  taken  by  her,  and  that  a  felony  was  commit 
by  her,  in  consequence  of  Such  sworn  testimony. 

His  Lordship  told  the  jury  that  there  was  evidence  to  so** 
the  defendant's  justification  as  pleaded,  and  that,  if  they  believed  i: 
no  action  for  false  imprisonment  could  be  maintained  against  * 
Magistrate  on  the  ground  of  any  informality  or  error  in  the  p 
ceedings. 

Counsel  for  the  plaintiff  objected  to  this  direction;  sod  the 
jury  having  found  a  verdict  for  the  defendant,  B>  M  &% 
in  Easter  Tertn,  obtained  a  conditional  order  to  set  s»d«  * 
verdict  for  the  defendant  on  the  first  issue,  and  for  a  new  tiM 
on  the  ground  of  misdirection,  and  because  the  defendant's  ft* 
defence  was  not  sustained  in  evidence. 

I 

O.  BaUersby  (with  him  J.  T>  Bali  and  B.  P.  Levi*p)  &>**  , 
cause. 

The  evidence  at  the  trial  fully  sustained  the  justification.   *  I 


.A 
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aubmit  that  if  the  Magistrate,  upon  the  evidence  before  him,  bona  M.  T.  1859. 

Exchequer. 
iide  believed  that  a  felony  had  been  committed,  he  is  protected  by  - 

the   12.  Ffo,  c  16.     It  is  admitted  that  a  complaint  was  made, 
and  the  Magistrate  cannot  be  held  liable  for  having  formed  an 
'erroneous  judgment  on  the  facts  proved  before  him*    It  may  be 
that  neither  the  summons,  information  nor  warrant  disclose  suffi- 
cient grounds  to  justify  the  commitment;  but  the  defendant  acted 
on  the  evidence  of  Fullam,  given  on  oath  in  the  Petty  Sessions 
Court,  as  well  as  on  the  complaint  recited  in  the  summons  and 
i  information.     This  he  was  quite  justified  in  doing,  and  that  evi- 
dence ought  to  be  admitted,  quantum  valeat,  in  support  of  his 
justification.      If  such  evidence  were  excluded,  the  result  might 
be,  that  a  mere  omission  in  the  framing  of  the  summons  and  in- 
formation would  expose  a  Magistrate  to  liability,  although  there 
might  have   been   admittedly  abundant  evidenoe  before  him  to 
justify  the  act  complained  of.     That  being  so,  the  case  falls  pre* 
cisely  within  the  principle  of  Cave  v.  Mountain  (a).    There  the 
Magistrate  acted  solely  upon  hearsay  evidenoe  i  and  Lord   Chief 
Justice  Tindal,  in  giving  judgment,  said,  that  no  case  could  be 
found  in  whioh  a  Magistrate,  acting  within  his  jurisdiction,  had 
been  held  liable,  in  an  action  of  trespass,   for  a  mere  error  of 
judgment 

He  cited  Little  v.  Clements  (b)  i  Gelan  v.  HaU(e)\  WeUer  v. 
Tohe(d)%  Barton  v.  Bricknell  (e)  i  Wedge  v.  Berkeley  (f); 
Horn  v.  Thornborough  (j) ;  Bollinger  v.  Ferris  (A);  Begina  v. 
Christopher  (i). 

B.  M.  Kelly  and  W.  J.  CDriscoll,  in  support  of  the  conditional 
order. 

There  are  two  questions  in  this  case: — First— was  the  plea  of 
justification  sustained  in  substance  and  in  fact?  and,  secondly,  was 

(a)  1  Man.  &  G.  257.  (6)  1  Ir.  Com.  Law  Rep.  194. 

(c)  27  L.  J.,  M.  C.,  78.  (<Q  9  East,  364. 

(0  13  Q.B.  309.  (/)  6  Ad.  &  EH.  663. 

(?)  3  Exeh.  848.  (A)  1M.4W.  632. 

(0  28  L.  J.,  M.  C.,  36. 


182  COMMON  LAW  REPORTS. 

M.  T.  1859'  the  direction  of  the  learned  Judge  right  in  point  of  law  ?    Tk; 
most  be  read  as  if  we  were  now  considering  it  upon  *n> 
demurrer :  Ruekley  v.  Kiernan  (a) ;   Lindsay  v.  (?NeiU(b\  1 
meaning  most  be  that  a  charge  of  felony  was  made  against  the  jL 
tiff  at  Petty  Sessions;  that  the  defendant  investigated  that  chi- 
and  in  the  execution  of  his  duty  issued  his  warrant.    The  sons: 
clearly  does  not  support  those  averments :  14  &  15  Vic.  c  93,  i. 
At  farthest,  it  only  states  a  complaint  which  would  sappx.  i 
action  of  trover.    The  information  also  discloses  no  offence,  i:J 
not  an  information  at  all :  Regina  v.  Sutton  (c)  ;  and  the  tit. 
carries  the  case  no  farther :  Raurke  v.  Pepper  (d).     This  const" 
the  whole  of  the  legitimate  evidence,  and  it  contains  no  allegaii : 
a  felony  having  been  committed :  Caudle  v.  Seymour  (e) ;  Hon 
v.  Go$eet(f)\   Regina  v.  Bolton  (g) ;   Grady  v.  Hunt(k)\  Pk 
kett  v.   Greatrex(i);   Leary  v.  Patrick  (k);    Lalor  v.  BIojU 
These  authorities  show  that  the  parol  testimony  of  the  Magm- 
as to  the  oral  evidence  of  Fullam,  at  the  Petty  Sessions  C: 
cannot  be  relied  upon  to  supply  the  defect  in  the  summon*,  it 
mation  and  warrant.     The  act.  therefore,  of  the  Magistrate  »• 
clearly  one  done  without  jurisdiction,  and  trespass  is  maintain 
under  the  2nd  section  of  the  12  Ftc,  c.  16.    Even  if  the  parol  r 
dence  of  Fullam  had  been  taken  in  the  shape  of  deposition,!: 
embodied  in  the  warrant,  the  defendant  would  not  be  pretectal 
it  could  not,  by  any  reasonable  interpretation,    be  construe!- 
impute  a  charge  of  felony.    Cave  v.  Mountain,  therefore,  doer.* 
apply. 

J.  T.  Ball,  in  reply. 

The  question  whether  a  Magistrate  has  acted  within  his  j** 

(a)  7  Ir.  Com.  Law  Rep.  75.  (6)  5  Ir.  Com.  Law  Rep.4fl- 

(c)5Q.B.49S.  (<Q  Sin.  a  Bat  346. 

00  I  Q.  B.  889.  09  10  Q.  B.  359. 

(<7)  1  Q.  B.  66. 
(A)  5  Ir.  Com.  Law  Rep.  446 .  8.  C,  1  Ir.  Jnr.,  N.  8.,  10 

CO  2  NewSeflB.  Cas.  429.  (A)  15  Q.  B.  266. 

(0  8  Ir.  Com.  Law  Rep.  123. 


COMMON  LAW  REPORTS.  183 

iction  depends  on  this,  whether,  in  any  conceivable  state  of  facts,  M.  T.  1859* 

ie  Magistrate  could  have  done  what  he  did  ?     There  must  be  some     n— — * > 

ridence  before  him ;  and  though,  if  the  evidence  be  insufficient,  the 
'arrant  may  be  illegal,  still  the  Magistrate  will  be  protected,  if,  in  hill. 
ny  conceivable  state  of  facts,  he  could  have  done  what  he  did : 
lazeldine  v.  Grove  (a).  In  this  case  there  is  a  conceivable  state  of 
acts  in  which  the  order  of  the  Magistrate  would  have  been  right. 
There  was  a  complaint ;  there  was  evidence  on  oath  before  him 
f  certain  acts  done,  and  upon  that  he  arrived  at  the  conclusion 
hat  a  felony  had  been  committed.  For  the  purposes  of  bringing 
11m  within  the  protection  of  the  12  Vic,  c.  16,  it  is  sufficient  that 
ie  believed  in  the  correctness  of  that  conclusion.  The  fact  that  he 
formed  an  erroneous  or  hasty  judgment  is  only  evidence  of  want  of 
reasonable  and  probable  cause.  If  the  evidence  amounted  to  the 
statement  of  a  crime,  the  Magistrate  is  not  liable  for  not  inquiring 
Into  the  truth  or  falsehood  of  the  facts  stated.  It  was  allowable  to 
show  that  there  was  sworn  testimony  before  the  Magistrate,  in  addi- 
tion to  that  disclosed  by  the  warrant.  He  was  not  bound  solely  to 
act  on  the  written  evidence.  The  statements  in  the  documents  raise 
a  presumption  that  a  felony  may  have  been  committed,  and  that  pre- 
sumption may  be  fortified  by  proof  of  further  evidence,  which  was, 
in  fact,  before  the  Magistrate.  He  also  cited  White  v.  Carter  (b)9 
and  Haylock  v.  Sparke  (c). 

Cur.  ad.  vulL 


The  judgment  of  the  Court  was  delivered  by  Pigot,  C.  B.  jj.  T.  1860. 

This  case  involves  some  important  considerations  with  respect  to  Jan*  20* 
the  duties  of  Magistrates ;  to  the  protection  given  them  by  law 
when  sued;  to  the  course  of  pleading  adopted  by  the  defendant; 
and  the  evidence  given  on  the  trial. — [His  Lordship  stated  the 
facts.] — The  duty  of  a  Magistrate,  in  dealing  with  a  party  charged 
with  a  criminal  offence,  is  prescribed  by  the  10th,  14th  and  15th 
sections  of  the  14  &  15  Ft©.,  c  93.  He  is  bound,  before  he  commits 
for  trial  (among  other  matters),  to  take  down  the  evidence  against 

(a)  3  Q.  B.  097.  (6)  3  Bing.  78. 

(c)  I  Ell.  &  BL  471. 
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H.  T.  1860.  the  accused,  in  the  shape  of  written  deposition  on  oath.  TbLO 
*  —  *    -'     new  law.    It  has  been,  as  to  felony,  the  law  In  England  aim, 

LAWUHSON  2A3Pha  and  jfoty,  e.  10,  and  in  Ireland  since  tie  Mb. 
**vl*  at  3,  c.  18;  and  it  has  been  extended  to  misdemeanour*  bj  a 
statutes.  The  oommittal  of  the  Magistrate  must  be  by  wr 
(sec.  15) ;  and  the  very  nature  of  a  warrant  requires  that  iti 
state  the  cause  of  the  committal:  1  Burn*  JmL,  p.  779;  IB 
P.  C,  p.  Ill,  part  2,  c  13;  2  Inst .,  pp.  52,  591  i  and  seethe i 
and  22nd  answers  of  the  Judges  to  the  Articuli  Ornish 
pp.  615,  616).  In  the  present  oase  the  plaintiff  was  summo* 
appear  at  Petty  Sessions  to  answer,  not  to  a  criminal  charge,  k 
a  complaint  of  a  civil  wrong.  On  her  appearance  before  the  fe< 
ant  and  another  Magistrate,  Miohael  Fullam  made  a  deposits 
information  in  writing,  on  oath,  sustaining  the  complaint  onus 
in  the  summons,  to  a  certain  extent,  but  to  a  certain  extent  « 
for  it  did  not  show  that  either  the  house,  or  the  key,  belong 
Willonghby  Bond.  It  contained  absolutely  nothing  which,  l?' 
intendment,  could  convey  a  charge  of  a  criminal  offence,  U] 
this  information  the  defendant  issued  the  warrant  of  eoosa 
under  which  the  plaintiff  was  imprisoned,  and  which  wss  (inw 
tive  of  some  informalities  that  I  do  not  now  notice)  in  Bubattfi 
conformity  "with  the  summons  and  the  information ;  for  it  state: 
the  only  cause  of  committal,  a  complaint,  that  the  agent  of  the  o* 
of  a  house  had  demanded  the  key  of  it  from  the  plaintiff,  and '' 
she  had  refused  to  give  the  key.  It  is  perfectly  clear,  so  far  * 
shown  upon  the  summons,  the  information  and  the  warrant,  tto: 
defendant  committed  the  plaintiff  to  prison  for  an  alleged 
wrong,  the  proper  subject,  according  to  the  old  forms,  o(  an  as 
of  detinue,  of  trover,  or  perhaps  of  trespass,  but  in  respect  of  ^ 
he  was  wholly  without  jurisdiction. 

The  oral  testimony  which  (according  to  the  evidence  tf  * 
defendant,  and  of  Mr.  Ryan,  at  the  trial)  was  given  before  tltf*1 
oath  by  Fullam,  on  the  occasion  of  the  plaintiff's  committal,19 
before  the  warrant  was  issued,  could  not,  in  my  judgment,,)*® 
that  committal.      The  statute  requires  the  evidence  agaiost  a 
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accused  to  be  taken  by  "depositions  on  oath,  and  in  writing  "(a).  H.  T.  I860. 
This  provision  is  as  essential  for  the  general  purposes  of  the  admi-  »  -f9"1*^ 
nistration  of  justice  as  it  is  for  the  particular  end  of  protection  to  the 
accused :  and  it  would  be  not  merely  to  evade,  but  to  frustrate,  the 
Act  of  Parliament,  to  hold  that  the  warrant  could  be  sustained  by 
€>ral  proof—dependent  upon  fleeting  memories,  and  probably  with 
conflicting  testimony — of  oral  evidence,  alleged  to  have  been  given 
before  the  Magistrate  previously  to  the  committal,  but  excluded 
from  the  written  sworn  "information"  to  which,  as  the  founda- 
tion for  the  committal,  the  warrant,  in  reciting  "  the  complaint  on 
oath,"  must  be  taken  to  refer.  If  there  were  no  written  deposi- 
tion, the  committal  would  have  been  without  authority  of  law,  what- 
ever might  have  been  the  oral  evidence,  for  it  would  have  been  in 
direct  violation  of  the  mandatory  provision  of  an  Act  of  Parliament. 
If  the  deposition  contain  nothing  that  by  any  intendment  can  convey 
a  charge  of  a  criminal  offence,  the  oral  evidence,  which  is  not  con- 
tained in  it,  is  as  incapable  of  sustaining  the  committal  as  if  there 
had  been  no  written  deposition  at  all.  The  case  of  Caudle  v.  Sey- 
mour (6),  although  it  dealt  not  with  a  warrant  of  committal,  but  a 
warrant  to  enforce  the  appearance  of  the  accused,  well  illustrates 
the  duty  of  a  Magistrate  in  taking  evidence  upon  a  criminal  charge. 
Lord  Denman  there  held  that,  "  to  give  him  jurisdiction  over  the 
"  individual  accused,  there  should  have  been  an  information  pro* 
"  perly  laid."  For  these  reasons  it  is,  in  my  judgment,  perfectly 
clear  that  the  issuing  of  the  warrant  in  this  case,  not  founded  upon 
an  information  on  oath  and  in  writing,  imputing  a  criminal  offence, 
but  founded  on  a  complaint  of  an  alleged  civil  wrong,  was  an  act 
done  by  the  defendant  without  any  jurisdiction,  or  legal  authority. 
But  then  the  question  arises,  which  was  much  discussed  before  us, 
whether  the  issuing  of  the  warrant  was,  or  was  not,  an  act  for  which 
the  defendant  could  be  sued,  as  for  a  trespass,  under  the  2nd  section 
of  the  12  Vie.,  c.  16  ?  The  1st  section  of  that  statute  provides  that, 
"  For  any  act  done  by  a  Justice  of  the  Peace,  in  the  execution  of 
"  the  duty  of  such  Justice,  with  respect  to  any  matter  within  his 
"  jurisdiction  as  such  Justice,"  he  shall  be  sued,  if  at  all,  by  "  an 

(a)  Sea  14.  (*)  1  Q.  B.  889. 

VOL.   10.  24   L 
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H.  T.  1860.  action  on  the  case  as  for  a  tort ;"  and  in  such  action  ii  e: 
>_  -<?fr*     alleged  and  proved,  that  the  act  complained  of  was  done  m£x 

X.AWUNSON  and  without  reasonable  and  probable  cause.  The  2nd  * 
houl.  provides,  that  "For  any  act  done  by  a  Justice  of  the  Pwo. 
"  matter  of  which,  by  law,  he  has  not  jurisdiction,  or  in  wL. 
"shall  have  exceeded  his  jurisdiction,"  a  party  aggrieved!^ 
in  certain  cases,  of  which  the  present  is  not  one)  may  §tk  . 
might  have  done  before  the  passing  of  the  Act.  The  two  firs: 
graphs  of  the  plaint  before  us  (on  which  only  the  questions  - 
present  case  arise)  complain  of  trespass  and  false  imprisons: 
must  be  sustained,  if  at  all,  under  the  2nd  section. 

For  the  defendant  it  is  contended  that,  whatever  be  the  •' 
upon  the  legality  of  the  warrant,  of  the  oral  evidence  of  F- 
it  stated  that  upon  which,  if  the  evidence  had  been  redoes; 
a  written  deposition,  and  if  the  warrant  had  contained  acb^ 
felony  in  due  form,  the  defendant  would  hare  had  jiiriafc 
commit ;  and  it  was  argued  that,   therefore,    the  issuing  c 
warrant  was  an  act  done  in  a  matter  within  the  defendant's  ,r 
diction  as  a  Magistrate ;  and,  if  that  was  so,  then,  it  was  v? 
the  action  cannot  be  brought  under  the  2nd  section.    On  tk: 
of  the  plaintiff  it  was,  on  the  contrary,  insisted  that,  aithor 
proper  evidence  the  Magistrates  would  have    had  jurisdfc 
commit  the  plaintiff  for  felony,  in  the  matter  of  the  inqoirj* 
was  had  before  them,  yet,  in  the  particular  matter  of  this  wi- 
the issuing  of  it  was  "  an  act  done  by  the  defendant,  in  a  ■* 
which  he  had  not  jurisdiction ; "  or,  at  all  events,  "  in  a  mm 
which  he  exceeded  his  jurisdiction."     The  question  thus  w* 
whether,  with  a  view  to  the  application  of  the  2nd  section  oi 
statute,  the  "matter"  in  which  the  defendant  acted  is  to  beer 
dered  as  consisting  of  the  whole  transaction  of  the  inquiry  b 
him,  in  which  he  had  a  general  jurisdiction  to  commit  for  fc 
or  as  consisting  of  the  act  of  issuing  the  warrant  for  the  pfc*  - 
arrest,  which  was  done  without  or  in  excess  of  jurisdiction?  - 
upon  authority,  as  well  as  upon  the  reason  of  the  thing,  ia [ 
judgment  the  latter  is  the  proper  mode  of  treating  toe  to*"* 
question ;   and    the  present  action  is  sustainable  within  the '- 
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section  of  the  statute.    A  similar  question  to  that  which  I  have  here  H.  T.  1860. 

_     Exchequer* 
stated   was  presented,   though  in  different  ways,   in   the  case  of     ,— - * 

Barton  v.  Bricknell  (a),  and  in  a  case  previously  decided,  though  v 

subsequently  reported,  of  Leary  v.  Patrick  (b).  hill. 

In  Barton  v.  Bricknell,  which  was  an  action  of  trespass,  the 
defendant,  a  Magistrate,  convicted  the  plaintiff  for  Sunday  trading, 
in  a  penalty  of  £5,  and  eleven  shillings  costs,  to  be  levied,  if  not 
paid,  by  distress  and  sale  of  the  plaintiff's  goods.  The  conviction 
was  quashed  on  certiorari,  in  Reg.  v.  Barton  (0),  on  the  ground 
that  it  contained  a  further  adjudication,  viz.,  that,  "  in  default  of 
sufficient  distress,"  the  plaintiff  "  should  be  put  in  stocks  for  two 
hours,  unless  the  penalty  and  costs  were  sooner  paid."  Before  the 
conviction  was  quashed,  the  penalty  and  costs  were  levied  by 
distress  of  the  plaintiff's  goods ;  and  for  this  distress  the  action  was 
brought,  after  the  quashing  of  the  conviction.  The  plaintiff  had 
not  been  put  in  stocks.  The  plaintiff's  Counsel  contended  that  the 
ease  fell  within  the  very  terms  of  the  2nd  section  of  the  11  &  12 
Ftc,  c.  44  (Eng.),  to  which  the  12  Kic,  c.  16  (Ir.),  so  far 
as  relates  to  the  present  question,  corresponds;  for  that  the  act 
complained  of  was  done  in  a  matter  in  which  the  defendant  had 
exceeded  his  jurisdiction.  The  defendant's  Counsel  in  argument 
admitted,  and  the  Court  in  giving  judgment  considered,  that  the 
case  was  within  the  literal  expressions  of  the  2nd  section.  But  it 
was  argued  for  the  defendant  that  the  1st  section  protected  Magis- 
trates from  actions  of  trespass  for  any  act  done  with  respect  to 
a  matter  within  their  jurisdiction ;  that  the  act  there  complained 
of  was  the  levying,  by  distress,  of  a  penalty  and  costs,  which  was 
an  act  within  the  defendant's  jurisdiction,  and  was,  therefore, 
protected  by  the  1st  section;  that  the  2nd  section  was,  if  con- 
strued literally,  not  consistent  with  the  1st;  but  that,  giving  it 
a  reasonable  construction,  it  meant  that  the  action  (that  is,  an 
action  in  the  form  allowed  by  the  2nd  section)  shall  lie  where  the 
oct  complained  of  was  in  excess  of  jurisdiction ;  and  of  this  opinion 
were  the  Court.    Mr.  Justice  Coleridge,  after  quoting  the  words  of 

(a)  13  Q.  B.  393.  (A)  15  Q.  B.  266. 

(c)  13  Q.  B.  389. 
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H.  T.  I860,  the  2nd  section,  said  : — "  I  am  not  prepared  to  deny  tk  m 
Exchequer. 
« < "present  case  falls  within  the  literal  meaning  of  these  work:;: 

M  "this  is  an  act  done  under  a  conviction  in  a  matter  in  which j 

hell.        "  defendant  has  exceeded  his  jurisdiction.     Bat  if  we  gwe  a 

"  words  their  full  literal  meaning,  they  contradict  the  in  rci 

"  We  must,  then,  try  to  construe  them  so  as  to  give  cfe 

"the  whole  Act;  and  I  think  we  do  this  if  we  confine  seas 

"  to  eases  in  whioh   the  act  by  which  the  plaintiff  u  »H 

"  an  act  in  excess  of  jurisdiction  i  for  instance,  if  the  pfc: 

"the  present  case  had  been  put  in  the  stocks  under  theu^ 

"  alternative,  and  the  action  had  been  brought  for  that;  in « 

"case,  probably,  trespass  might  have  lain:  as  it  is,  I  think  it  a 

"not."  The  Court  therefore  held  that  the  defendant  was  prw 

by  the  1st  section,  and  that  the  action  did  not  lie  under  the  a 

because,  by  reason  of  the  part  of  the  Magistrate's  act  whies* 

in  excess  of  his  jurisdiction,  the  plaintiff  received  no  injnry.  1 

the  case  before  us  the  act  done  without,  or  in  excess  of,  jurist 

is  the  very  act  which  caused  the  imprisonment  complained  &  ■ 

Leary  v.  Patrick,  the  plaintiff  was  convicted,  in  a  penalty  tffi1 

keeping  an  unlicensed  place  for  the  public  performance  of  Btagej-1 

A  warrant  of  distress  of  the  plaintiff's  goods  was  issued,  rtcfc 

eonviction  for  £5  penalty  and  12s.  costs.    The  conviction,  u  & 

up,  was  silent *as  to  costs;  and  it  did  not  appear,  by  tfj6* 

evidence,  that  any  adjudication  had  been  made  as  to  costs. 

appeal  the  conviction  was  quashed.     An  action  was  bwft" 

false  imprisonment  in  an  arrest  of  the  plaintiff  pending  the  exeer 

of  the  warrant  for  the  distress,  and  also  for  taking  and  ftlfog 

goods  under  the   warrant ;   and  it  was  held  that,  although J 

Justices  had  plainly  jurisdiction  over  the  subject-matter,  J* 

they  had  issued  a  warrant  for  the  levy  of  the  costs,  on  irM^ 

had  not,  in  fact,  adjudicated,  the  warrant  was  illegal  and  in  ^ 

of  their  jurisdiction,  and  that  the  action  of  trespass  *» 

tainable.     The  same  principle  of  deoision  had  been  «W** 

Caudle  v.  Seymour  (a)  already  mentioned,  to  the  respond 

a  Magistrate,  prior  to  the  statute  11  &  12  Fie,  c.44.  I 

(a)  1  Q.  B.  889.  I 


.--i 
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The  principle  of  these  decisions  appears  to  me  to  be  directly  H.  T.  1800. 
applicable  to  the  case  now  before  us.    Assuming  that  the  evidence     y^!r!»' 
deposed  to  by  the  defendant  and  by  Mr.  Ryan,  at  the  trial,  was  ^ 

given  orally,  on  oath,  before  them  by  Fullam,  and  assuming  (for        hxll. 
the  purpose  of  the  argument)  that  they  had  jurisdiction,  if  in  their 
opinion  that  evidence  was  sufficient  to  put  the  plaintiff  on  her  trial, 
to  commit  the  plaintiff,  on  a  charge  of  felony,  still  they  did  not  act 
in  the  exercise  of  that  jurisdiction.    They  did  commit  the  plaintiff 
upon   a  complaint  of  a  civil  wrong.    In  so  doing,  they  acted  in 
exeess  of  jurisdiction ;  and,  treating  the  matter  in  which  they  so 
acted  (viz.,  the  issuing  of  the  warrant  under  which  the  committal 
was  had)  as  the  Court  in  Barton  v.  Bricknett  treated  the  alterna- 
tive order  to  put  the  plaintiff  in  stocks,  as  the  "matter"  in  which 
the  Magistrates  "exceeded  their  jurisdiction,"     I  am  of  opinion 
thai  the  case  falls  within  the  2nd  section  of  the  12  Ft*,  c.  16, 
and  that  an  action  for  a  trespass  was  maintainable  for  the  imprison* 
ment  under  that  warrant. 

It  only  remains  to  apply  those  principles  to  the  defence  pleaded 

to  the  two  first  paragraphs  of  the  summons  and  plaint,  and  to  the 

issue,  whether  the  justification  pleaded  in  that  defence  "is  true 

in  substance  and  fact?"  The  defence,  which  is  very  carefully  and 

skilfully  framed,  is  a  curious  sample  of  a  pleading,  the  statements  of 

which  are  shaped  so  ad  to  intimate,  by  their  context,  what  Would 

be  a  defence  in  point  of  law ;  while  the  averments,  taken  separately, 

might  be  proved  on  the  trial,  consistently  with  a  total  absence 

of  legal  justification  for  the  act  complained  of.    It  states  that  the 

defendant,  a  Magistrate,  in  the  due  discharge  of  his  duty,  and 

within  his  jurisdiction,  attended  a  Petty  Sessions  Court,  where 

a  charge  was  made  against  the  plaintiff.    That  is  trues  but  the 

nature  of  that  charge  (the  very  point  oh  which  the  whole  question 

*f  the  defendant's  liability  turns,  the  fact  being  that  it  was  a 

complaint  of  a  civil  wrong)  is  carefully  suppressed.     It  then  states 

that  the  plaintiff  having  attended  at  said  Petty  Sessions,  iaid  charge 

was  duly  heard  and  adjudicated  on,  in  the  presence  of  the  defendant 

and  another  Magistrate.  That  statement  is  true,  with  this  exception, 

that  it  tannot,  in  strict  truth,  be  Bald  that  a  charge,  in  respect 
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H.  T.  1860.  of  which  the  Magistrates  had  no  jurisdiction,  was  duly  adjudicated 
Exchequer. 
, '     on  by  them.     It  then  states  that  "  upon  the  evidence  and  sworn 

LAWBEN80N  .,,,,,,, 

v  "  testimony  then  and  there  adduced,  and  on  information  on  oath, 

hill.  «  duly  made  and  tendered  before  him  as  such  Justice  of  the  Peace, 
"he,  the  said  Justice,  did  verily  believe  that  the  plaintiff  had 
"  been  guilty  of  felony,  that  is  to  say,  the  offence  of  stealing  a 
"  certain  key,  the  property  of  one  Willoughby  Bond,  Esq."  Any 
one  reading  this  defence  and  giving  to  it  a  reasonable  construction 
(such  as  would  probably  have  been  applied  to  it  on  general  de- 
murrer), finding  the  allegation  of  the  4<  evidence  and  sworn  testi- 
mony," coupled  with  and  followed  by  the  words,  "  and  on 
information  on  oath,"  would  take  the  fair  construction  of  the 
pleading  to  be  that,  on  a  written  information  on  oath,  made  in 
the  usual  and  lawful  form,  the  Magistrate  drew  the  conclusion  and 
formed  his  belief  that  the  felony  specified  in  the  defence  had  been 
committed. 

On  that  construction  of  the  pleading  it  is  wholly  unsupported 
by  the  evidence.  On  the  contrary,  the  case  for  the  defendant,  at  the 
trial,  was  that  his  belief  was  influenced,  not  by  what  appeared 
in  the  written  informatidn  (which  contained  no  imputation  whatever 
of  a  criminal  offence),  but  by  the  portion  of  the  oral  evidence 
which  was  not  contained  in  the  information.  Construed,  however, 
strictly  and  literally,  since  information  may  be  conveyed  from  one 
mind  to  another  orally  as  well  as  by  writing,  the  terms  "infor- 
mation on  oath "  were  capable  of  being  interpreted  to  mean  oral 
information  by  sworn  testimony;  and  if  the  pleading  were  so 
interpreted,  the  evidence  of  the  defendant  and  Mr.  Ryan  was 
plainly  evidence  for  the  jury  in  support  of  this  allegation.  But, 
in  my  judgment,  we  ought  to  construe  the  pleading  in  the  manner  in 
which  we  should,  in  order  to  sustain  it  as  the  defendant's  pleading, 
have  construed  it  on  demurrer,  and  in  the  way  in  which  alone  the 
pleading  could  be  maintained  in  point  of  law ;  and,  binding  the 
defendant  by  that  construction,  we  ought  to  hold  that  the  evidence 
failed  in  any  manner  to  support  the  allegation.  In  this  way  only 
can  we  effectually  discourage  and  frustrate  a  mode  of  pleading 
by  which  a  party  shall  seek  to  speak  one  thing  to  the  Court,  if 
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his  pleading  be  met  by  a  demurrer,  and  another  thing,  at  the  trial,  to  H.  T.  I860. 

Exchequer. 
the  jury  and  the  Judge.     The  defence  then  proceeds  to  aver,  that     --  ■*  ■  ■■- 

LAWBBNSON 

"  in  the  due  execution  of  fits  duty,  as  such  Justice  of  the  Peace  v 

"  for  the  county  of  Longford,  he  "  (the  defendant)  "  did,  on  the  said  Hnx. 
"  24th  day  of  March,  duly  issue  his  warrant,  under  his  hand  and 
"  seal,  to  the  constabulary  of  Longford,  directing  them  to  lodge  the 
"plaintiff,  therein  described  as  Ellen  Kennedy,  in  the  gaol  of 
4*  Longford,  to  abide  her  trial  at  the  next  Quarter  Sessions  to  be 
"held  at  Longford,  and  which  said  warrant  the  defendant  after- 
wards caused  to  be  delivered  to  one  of  the  said  constabulary.'1 
The  important  and  essential  part  of  this  averment  (and  it  is  an 
essential  part  of  the  entire  defence)  is,  that  the  defendant  issued 
the  warrant  in  the  due  execution  of  his  duty  as  a  Magistrate. 
If  that  statement  be  true,  he  acted  within  his  jurisdiction  in  the 
act  complained  of — the  two  first  counts  are  not  within  the  2nd 
section  of  the  statute,  and  the  defendant  is  within  the  protection  of  the 
1st.  If  the  evidence  at  the  trial  established  that  he  acted  in  a 
matter  in  which  he  had  not  jurisdiction,  or  in  which  he  exceeded 
his  jurisdiction,  then  he  die!  not  issue  the  warrant  in  the 
doe  execution  of  his  duty ;  and  then  the  defence  not  only  was 
not  sustained,  but  was  falsified  by  the  evidence.  For  the  reasons 
which  I  have  already  stated,  my  opinion  very  clearly  is,  that  the 
summons,  the  information  and  the  warrant  showed  that  the  defend- 
ant, in  issuing  the  warrant,  acted  without,  or  in  excess  of,  juris- 
diction ;  that  the  effect  of  these  documents  was  not,  and  could  not 
be,  successfully  encountered  by  parol  proof  of  the  oral  testimony 
given  before  the  defendant,  prior  to  the  issuing  of  the  warrant,  and 
that,  notwithstanding  that  parol  proof,  the  defence  was  falsified  at 
the  trial 

I  may  here  add,  that  the  statement  with  which  the  defence  con- 
cludes furnishes  further  illustration  of  the  purpose  for  which  it  was 
framed ;  namely,  the  presenting  to  the  Court,  upon  a  demurrer,  a 
meaning  which  the  defendant  might  abandon  at  the  trial.  After 
completing  the  statement  of  the  warrant,  it  proceeds  thus : — "  Under 
"which  said  warrant  of  commitment  the  said  plaintiff,  therein 
"  described  as  Ellen  Kennedy,  was  imprisoned  and  kept  in  custody 
"  to  abide  her  trial  upon  said  eharge9  for  the  said  time  and  times 
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H.  T.  186a  « in  Mid  first  and  second  counts  •toted."    What  is  the  bkhs: 

"     v    -^"     "  span  Mid  charge  ?  n  If  it  means  the  felony  of  which  the  pre^ 

M^wmmoh  ^  of  the  defenoe  Btatfla  that  Ae  defendant  believed  her  n. 

nu*  then  the  averment  would  appear  to  import  that  she  wts  bp: 
custody,  under  a  warrant,  upon  a  charge  of  felony  ;  and  to  sxi 
the  pleading,  the  Court,  upon  the  argument  of  a  demurrer,  v» 
doubtless,  have  been  called  on  by  the  defendants  to  read  the  ib 
pleading  as  alleging  a  warrant,  for  felony,  on  an  informaik 
writing,  on  oatb.  But  if  the  M  said  charge  "  meant  the  charge  rj 
in  the  first  part  of  the  defence,  is  stated  to  hare  been  made  tee 
the  plaintiff,  then  it  would,  at  the  trial,  be  satisfied  by  the  war 
the  charge  which  was  in  fad  made  in  the  summons,  and  whkki 
for  nothing  but  a  civil  wrong. 

The  defendant's  Counsel  relied  on  the  rule  applied  in  the  nmcer 
elass  of  authorities  in  which,  where  a  statute  requires  a  notice  of  ta 
to  be  given  to  a  Magistrate,  before  suing  him  for  an  act  done  in- 
execution  of  his  office,  it  has  been  held  that  he  is  entitled  to  tk  p 
tectum  of  such  notice,  if  he  did  the  act  complained  of  under  thek 
fide  belief  that  he  was  acting  in  the  execution  of  his  office.  The  Gtf 
have  so  held4!  because  otherwise  the  protection  would  be  given  & 
where  it  was  not  required ;  for  if  the  defendant,  in  fact  and  in  law. : 
the  act  complained  of  in  the  execution  of  his  office,  and  in  pursnaws* 
his  legal  authority,  the  plaintiff  must,  on  that  ground,  and  irreif** 
of  any  want  of  notice,  fail  in  his  action.  And  the  privilege  w& 
the  statutes  containing  provisions  of  this  kind  confer,  of  tender^ 
amends,  can  only  apply  where  the  Magistrate  has  acted  ilkgaSj 
These  authorities  apply  to  the  8th  and  9th  sections  of  the  12  ft 
c  16;  but  have  no  application  whatever  to  the  2nd.  The  & 
section  gives  the  right  of  action  where  the  Magistrate  "  his  # 
jurisdiction,"  or  "  shall  have  exceeded  his  jurisdiction.99  We£*°#* 
upon  those  clear  words,  attach  a  proviso  which  the  Legislature  to" 
pot  enacted,  and  determine  that  jurisdiction  is  acquired  byte* 
taken  belief  in  its  existence. 

For  the  reasons  which  I  have  stated,  I  am  of  opinion  that  th# 
has  been  a  miscarriage  at  the  trial.  The  jury,  in  my  judgn** 
ought  not  to  have  been  direeied,  as  I  understand  (so  far  ts  I  ^ 
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Ueet  from  the  report  of  the  learned  Judge),  they,  in  effect,  were  to  H.  T.  I860, 
id  for  the  defendant,  if  they  believed  the  evidence  of  the  defendant     v. — »r— ' 
id  Mr.  Ryan.    On  the  contrary,  in  my  opinion,  they  ought  to  have  ^ 

$en  directed,  upon  the  other  evidence  (as  to  which  I  do  not  under-         hill. 
and  that  there  was  any  controversy  in  fact),  to  find  for  the  plaintiff 
*  i  the  negative  of  the  issue  ;  that  is,  that  in  substance  and  fact  the 
A3fence  was  not  true.    In  so  holding,  I  wish  to  guard  myself  from 
eing  supposed  to  give  any  sanction  to  some  of  the  arguments  which 
*~ave  been  addressed  to  us  in  support  of  the  view  on  which  I  now 
[i'  ast  my  judgment.  It  is  perfectly  true  that,  under  the  10th  and  1 1th 
"ections  of  the  14  &  15  Fse.,  c  16,  a  warrant  to  enforce  appearance 
^  nust  be  preceded  by  an  information  or  complaint  in  writing,  and  on 
>ath,  containing  the  complaint  which  the  warrant  requires  the  party 
o  answer.    But  I  wish  to  lend  no  sanction  to  the  opinion  that  if, 
■  >n  inquiry  on  oath  before  Magistrates,  upon  the  appearance  and  in 
-vhe  presence  of  a  party  charged  with  a  specified  offence  (for  instance 
:  in  assault),  it  appears  in  evidence  that  the  party  accused  is  guilty 
of  another  and   distinct  offence  (for  instance,  rape,   robbery,  or 
imurder),  of  which  there  was  no  previous  formal  charge,  the  Magis- 
>  trates  would  not  have  full  jurisdiction,  on  an  information  properly 
.framed,  and  embodying  that  evidence,  to  commit  the  party  for  trial 
:for  the  offence  imputed  in  the  new  accusation.    To  hold  that  they 
j  would  not  have  such  authority  would  be,  in  some  instances,  to  para* 
<lyse  the  administration  of  justice.    Upon  such  new  accusation, 
:  indeed,  thus  suddenly  brought  against  him,  great  care  ought  to  be 
i  taken  to  allow  the  accused  ample  time  and  opportunity  for  showing 
,  that  he  ought  not  to  be  put  on  his  trial  at  all  on  such  charge,  or  that, 
if  it  be  a  charge  of  felony,  he  ought  to  be  admitted  to  bail.    But  it 
is  unnecessary  to  advert  to  this  topic  further.    The  point  does  not 
arise  for  our  decision;  for  the  information  and  warrant  before  us 
dealt,  not  with  any  criminal  offence,   but  with  an  alleged  civil 
injury,  and  nothing  else.    There  is,  therefore,  nothing  whatever  in 
the  judgment  which  I  am  now  pronouncing,  inconsistent  with  hold- 
ing, should  the  question  ever  arise,  that  if  a  party  appears  before  a 
Magistrate,   charged  with  one  criminal  offence,  and    if   another 
offence  be  there  imputed  to  him,  on  an  information  on  oath  and  in 
vol.  10.  25  L 
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H.  T.  186a  writing,  the  Magistrates  may  lawfully  deal  with  hia  u  i  ? 
Exchequer. 
-    v      '     charged  with  that  other  offence,  and  commit  him  for  trial,  afte : 

LAWBKV80H  .       .  ~  .  _ 

Va  examination*     Supposing  that  they  have  thai  power,  Ibk. 

hill.  that  it  ought  to  be  exercised  with  a  careful  vigilance  to  r- 
against  an  accuser  first  putting  forward  a  trivial  complaint,  b  - 
to  place  the  accused  in  custody,  and  then  preferring  a  graver  chq 
purposely  withheld  until  then,  in  order  that,  when  made,  the  rc~- 
should  be  unprepared  to  meet  it.  Again,  it  was  contended  ..• 
understood  the  argument),  that  even  if  the  parol  evidence,  a 
by  the  defendant  and  by  Mr.  Ryan  to  have  been  given  befon  2 
by  Fullam,  had  been  given  in  the  shape  of  a  sworn  written  inferz 
tion,  not  only  it  would  not  have  justified  the  defendant,  te 
would  still  be  liable  to  an  action  of  trespass,  under  the  ~ 
section  of  the  statute.  This  proposition  also  is  one  onwhki' 
are  not  called  upon  to  decide.  The  question  would  have  ana? 
the  parol  evidence  had  been  set  forth  in  a  written  depoamc : 
oath,  and  a  warrant  had  been  issued  for  the  committal  of  tbep- 
tiff  on  a  charge  of  felony.  It  may  be  that  the  evidence  was  vez 
cient  to  sustain  a  verdict  of  guilty  on  a  trial.  We  ought,  indeed- 
presume  the  plaintiff  to  be  innocent  of  such  a  charge,  since  tfc*  '^ 
of  indictment  preferred  against  her  at  Quarter  Sessions  was  ig&  *> 
It  may  be,  too,  that  prudent,  reflecting  and  right-judging  men  <*r 
to  have  dismissed  the  complaint,  and  to  have  treated  the  proceed 
of  Fullam,  or  his  employer,  as  an  unjustifiable  attempt  to  wield- 
criminal  jurisdiction  of  Magistrates  as  an  instrument  for  fonty- 
plaintiff  to  acquiesce  in  a  claim  of  civil  right,  which,  either  oc^ 
own  part  or  on  that  of  some  one  else,  she  was  then  resisting*  *•' 
if  the  evidence  had  been  set  forth  in  the  information,  and  $  ty% 
reasonable  intendment,  it  could  have  been  treated  as  conYeyis*1 
charge  of  felony,  it  might  be,  that  the  defendant,  on  the  ground 
if  he  was  wrong  he  committed  an  error  of  judgment  only,  migto^ 
derived  protection  against  an  action  of  trespass,  from  the  pn^ 
of  the  decision  of  the  Court,  in  Cave  v.  Mountain  (a).  Zbeft^ 
plaintiff  was  arrested  under  a  warrant  of  committal,  issued  by* 
defendant,  on  an  information  which  contained  nothing  bat  h*tf 

(«)1M.&G.257. 
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Evidence,  tending,  however  (differing  in  that  respect  from  the  infor-  H.  T.  1860. 
tnation  before  us),  in  a  considerable  degree  (if  it  had  been  legal  ^ur* 

X>tooO>  t0  inculpate  the  plaintiff.  Bat  although  Lord  Chief  Justice 
Tindal,  in  delivering  judgment,  observed,  "  That  the  information 
**  does  not  disclose  any  legal  evidence  of  the  guilt  of  the  prisoner  is 
"  undoubtedly  true;  it  states  nothing  beyond  mere  hearsay,  upon 
"  which  neither  Judges  nor  juries  could  act,"  he  added,  "But,  at 
**  the  utmost,  this  amounts  to  no  more  than  an  error  in  judgment  on 
"  the  part  of  the  Magistrate ;  and  no  case  can  be  found  in  which  a 
**  Magistrate,  acting  within  his  jurisdiction,  has  been  held  liable,  in 
'*  an  action  of  trespass,  for  a  mere  error  in  judgment."  And  the 
Court  accordingly  held,  that  the  plaintiff  could  not  sustain  an  action 
of  trespass  for  an  imprisonment  under  the  warrant.  In  the  present 
case  the  defendant  can  have  no  benefit  from  the  principle  on  which 
Cave  v.  Mountain  was  decided ;  because  here  the  information  con- 
tained nothing  which,  by  any  possible  intendment,  could  be  con- 
strued to  convey  a  criminal  charge.  The  parol  evidence  of  Fullam 
being  excluded,  it  was  the  simple  case  of  a  proceeding  which,  upon 
the  summons,  the  information  and  the  warrant  was,  in  substance  and 
in  form,  the  unlawful  exercise  of  magisterial  power  to  enforce,  with- 
out jurisdiction,  a  civil  claim. 


KENNEDY  v.  HILLIARD.  R<*wm?9' 

Am  11. 

Libel.— -The  plaintiff,  in  the  third  paragraph  of  the  summons  and  2°j^°n  Uds 

plaint,  complained  that  defendant  falsely  and  maliciously  composed  and  *?•  io\  a  ***** 

published  of  the  plaintiff,  and  caused  and  procured  to  be  published  davit,  made 

by  him  as  a 
of  him,  a  certain  false,  scandalous,  malicious  and  defamatory  libel,  witness,  in 

the  course  of 
in  a  certain  document,  entitled,  Charles  Kennedy,  Esq.,  adminis-  a   cause, 

although  foch 
statement  was  irrelevant,  and  was  expunged  from  the  affidavit  as  prolix,  impertinent 
and  scandalous,  by  an  order  of  the  competent  Court. 
GiUea  y.  Brun  (H.  T.  1821,  C.  P.)  followed. 
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T.  1859-  tntfor  of  John  Kennedy*  deceased,  petitioner;  Edward  Can 
respondent ;  Charles  Kennedy,  petitioner ;  Edward  Kennedy  t 
others  respondents :  in  one  part  of  which  libel  there  was  ul 
htmjahp.  contained  the  following  false,  scandalous,  malicious  and  defanu- 
matter,  that  is  to  say: — "And  the  administration  granted  bye 
"Prerogative  Court  (meaning  thereby  administration  of  the gu 
•'and  chattels  of  one  John  Kennedy,  brother  of  the  plaintif  i 
"  the  petitioner  (meaning  the  plaintiff ),  being  obtained  by  L 
«  upon  a  palpable  mis-statement,  and  suppression  of  facts,  a  i 
44  ponent  (meaning  the  defendant)  believes  (meaning  thereby  o 
"  the  plaintiff  suppressed  facts,  and  swore  what  was  ptlf* 
"  false,  in  order  to  obtain  administration),  the  petitioner  (nou 
"the  plaintiff),  having  induced  the  Court  to  believe  that  be  u 
*'  actually  made  personal  searches  and  inquiry  in  the  Sawta 
44  Islands  for  the  purpose  of  discovering  his  brother  (meaning  - 
"said  John  Kennedy X  when,  in  point  of  fact,  he  (meaning 
"  plaintiff)  had  never  laid  foot  there,  as  deponent  (meaning  a 
"  defendant)  believes,  bat,  as  appeared  from  the  facts,  had  cautkv; 
"  avoided  that  quarter  "  (meaning  thereby  that  the  plaintiff  ft*: 
swore  that  he  had  made  searches  and  inquiries  after  his  bra:- 
which  he  did  not  make,  to  induce  the  Court  to  believe  that  - 
brother  was  dead,  in  order  that  he  might  obtain  admimtint : 
and  that  it  was  by  such  false  swearing  and  suppression  that  p^ 
tiff  had  induced  the  Prerogative  Court  to  grant  to  plaintiff  - 
administration  to  his  brother,  which  had  been  granted  to  plfti^ 
Plea. — That  the  publication  therein  complained  of  was  in  * 
by  the  said  affidavit  in  the  first  defence  to  the  first  count  op- 
tioned, and  that  the  document  in  said  third  count  mentioned  »• 
and  is  said  affidavit ;  and  defendant,  to  avoid  prolixity,  refers  to  *- 
first  defence^  and  relies  thereon,  and  prays  that  said  first  <W* 
shall  be  incorporated  into  tind  deemed  part  of  this  defence,* 
claims  his  privilege  as  therein  claimed  and  relied  on;  and  the *| 
first  defence  referred  to  is  as  follows :— That  the  plaint  •**  I 
petitioner  in  the  several  cause  petition  matters  pending  to  '•* 
High  Court  of  Chancery  in  Ireland,  in  one  of  which  Edward  C# 
nor  was  respondent,  and  in  the  other  Edward  Kennedy  and  a***. 
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vere  respondents,  being  the  matters  of  Kennedy  petitioner,  and  B.  T.  1659. 

fsMetafjMP* 

Donnor  respondent,  and  Kennedy  petitioner,  and  Kennedy  and     >— C-~* 
>thers  respondents,  and  William  Cullen,  one  of  the  solicitors,  was  „  D 

the  solicitor*  and  the  defendant,  being  a  barrister-at-law,  was  of    muAAUB. 
Counsel  for  the  plaintiff  as  such  petitioner  therein ;  and  the  plain- 
tiff, as  such  petitioner  in  said  matters,  incurred  certain  costs  to 
the  said  William  Cullen,  comprising  charges  for  attendance,  given  to 
the  plaintiff  as  such  petitioner,  and  for  a  fee  paid  to  the  defendant 
as  such  Counsel  by  the  said  William  Cullen,  in  reference  to  the  said, 
cause   petition  wherein  Edward  Connor  was  respondent;  and  the 
said  William  Cullen  afterwards  died,  having  duly  made  his  last  will 
and   testament,   and  thereby  nominated   this  defendant  the  sole 
executor  thereof,  and  probate  of  the  said  will  was  afterwards  duly 
granted  forth  of  the  proper  Court  to  this'defendant,  who  thereupon 
became,  and  still  is,  such  executor  and  legal  personal  representative 
of  the  said  William  Cullen;  and  being  such  executor,  and  said  costs 
being  due  and  unpaid,  the  defendant,  as  his  duty  was,  caused  to 
be  furnished  to  the  plaintiff  bills  of  costs  in  that  behalf,  and  the 
plaintiff  had  furnished  a  requisition  to  tax  said  costs,  pursuant  to 
the  course  of  said  High  Court  of  Chancery,  aad  same  were  duly 
referred  to  Edward  Tandy,  Esq.,  one  of  the  Taxing-masters  of 
said  Court,  having  lawful  and  competent  authority  in  that  behalf, 
to  tax  and  ascertain  the  same ;  which  said  costs,  being  in  process 
of  taxation  before  said  Master,  were  objected  to  in  divers  particu- 
lars by  the  plaintiff;  and  the  said  Edward  Tandy,  as  his  duty  was, 
in  the  execution  of  his  said  office,  proceeded  to  inquire  and  adjudi- 
cate thereon ;  and  the  defendant  says  that,  whilst  said  bills  of  costs 
were  so  under  taxation  and  adjudication,  the  plaintiff,  on  the  6th 
of  May  1858,  in  order  to  sustain  his  said  objections  before  said 
Taxing-master,  filed  an  affidavit,  duly  sworn  by  him  before  the  proper 
officer  of  said  Court  of  Chancery,  entitled  in  said  cause  petition 
matters,  and  afterwards  caused  notice  to  be  given  to  the  defendant 
that  he  had  filed  same,  and  that  same  would  be  used  before  said 
Master  on  said  taxation ;  and  thereby,  amongst  other  imputations 
on  the  said  William  Cullen,  and  on  the  defendant,  staled  and  sug- 
gested, in  reference  to  said  attendances  and  fee,  that  said  attendances 
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E.  T.  1869.  had  not  been  given  by  said  William  Collen,  and  that  said  fee  hd_ 
v-flJEf^     been  bamajlde  earned  by  this  defendant,  inasmuch  as  he  u«- 
kxnhsdy     gtft|ed  to  the  eflfect  that  certA{n  ge^ieeg  theretofore  render* 
v* 

him  by  another  Counsel  had  rendered  the   preparation  of  t- 

cause  petition  by  the  said  William  Collen  a  light  and  easy  ti» 
and  that  this  defendant  appeared  to  him  to  be  acting  more  b- 
capacity  of  an  assistant  to  the  said  William  Cullen,  in  the  carina 
his  business  as  a  solicitor,  than  as  a  barrister;  in  answer  to  wL: 
said  affidavit  of  the  plaintiff,  this  defendant,  being  party  to  a.. 
taxation,  as  aforesaid,  swore  and  used  for  the  purpose,  and : 
coarse  of  said  taxation,  the  affidavit  in  the  said  count  raentkcr. 
to  contain  the  alleged  libellous  matter,  honestly  believing  & 
same  to  be  true,  for  the  information  of  said  Taxing-master  c. 
Court,  and  in  and  for  the  purpose  of  said  judicial  proceefe 
which  is  the  publishing  and  procuring  to  be  published  in  the  a- 
count  mentioned ;  and  this  defendant  humbly  insists  he  was  a. 
is  privileged  and  exempt  from  any  civil  action  in  respect  them-. 
and  hereby  craves  the  benefit  of  his  privilege  in  that  behalf. 

Replication. — That  true  it  is  that  the  document  in  the  afc"| 
paragraph  of  the  summons  and  plaint  mentioned,  and  in  whia 
was   contained   the  defamatory  matter   by  said    paragraph  ex- 
plained of,  was  and  is  the  affidavit  of  the  defendant  in  the  fa 
and  fifth  defences  mentioned,  and  which  affidavit   plaintiff  a£ 
was  made  and  filed  in  the  cause  petition  matters  in  the  said  fir* 
defence  mentioned,  upon  the  7th  of  May  1858;  and  plaintiff  ada* 
that  said  defendant,  in  answer  to  said  affidavit  of  plaintiff  in  tk 
said  defence  mentioned,  and  in  course  of  such  taxation  as  in  aid 
first  defence  mentioned,  swore  and  filed  his  said  affidavit;  ta 
plaintiff  saith  that  afterwards,  by  an  order  of  the  Court  of  Chm- 
eery,  made  in  said  cause  petition  matters,  upon  motion  of  Valeaw 
Duff,  in  said  order  described  as  solicitor  for  said  Osborne  Hiffitfi 
the  now  defendant,  which  order  bears  date  the  17th  of  Hay  18ft 
it  was  ordered  that  the  prolixity,  impertinence  and  scandal  a  & 
affidavit  of  defendant,  filed  the  7th  of   May  1858,  and  which 
affidavit  is  the  same  affidavit  as  is  mentioned  in  the  first  and 
fifth  defences,  should  be  expunged  by  the  Deputy  Keeper  of  ^ 
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,oils,  or  his  clerk,  pursuant  to  the  General  Order  of  the  Court ;  and  E.  T.  1859* 
lat  accordingly,  pursuant  to  said  Order,  the  defamatory  matter     «- — ?~, 
omplained  of  in  the  said  third  paragraph  was  expunged  by  the  v 

aid  Deputy  Keeper  of  the  Rolls  from  the  said  affidavit ;  the  said    himjabd. 
Valentine  Duff,  as  solicitor  for  the  now  defendant,  and  said  Osborne 
lilliard,  the  now  defendant,  having  themselves  pointed  out  to  such 
fficer  the  portions  of  such  affidavit  to  be  expunged,  pursuant  to 
he  said  Order  of  the  17th  of  May  1858. 

Rejoinder. — That,  after  the  making  of  defendant's  affidavit  in 
aid  defence  referred  to,  the  plaintiff  filed  in  said  Court  of  Chancery 
Ejections  thereto,  for  impertinence  and  scandal,  in  respect  of  the 
passages  containing  the  alleged  libellous  matter;  and  that  the 
Taxing-master  thereupon  stayed  the  taxation  of  the  costs  in  said 
defence  referred  to,  until  said  objections  should  be  disposed  of;  and 
that  the  defendant,  for  the  sole  purpose  of  expediting  the  taxation 
of  the  said  bill  of  costs,  and  not  because  said  objections,  or  any 
of  them,  were  or  was  believed  by  the  defendant  to  be  tenable; 
but,  on  the  contrary,  having  the  advice  of  Counsel  that  same  and 
every  of  them  were  wholly  untenable,  of  his  own  accord,  and 
without  any  judgment  or  debate  of  the  matter,  procured  the  order 
in  said  replication  mentioned  ex  parte,  by  side-bar  rule,  according 
to  the  course  of  the  said  Court  of  Chancery,  and  without  any  inter- 
vention of  the  plaintiff. 

Demurrer  to  the  rejoinder. 

J.  T.  Ball  and  A.  Keogh,  in  support  of  the  demurrer. 
F.  Maedonogk  and  S.  Ferguson,  contra. 


The  arguments  of  Counsel,  and  the  cases  cited,  are  fully  stated 
in  the  judgments. 

Cur.  ad.  vult. 


Pioot,  C.  B. 

Two  questions  have  been  raised  for  decision  in  this  case ;  one 
upon  the  plaint  and  defence;  the  other  upon  the  replication  and 
rejoinder.    The  first  question  is,  whether  an  action  as  for  a  libel 


Jinwll. 
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IS.  T.  1859.  lies  for  defamation  contained  in  the  defendant's  affidavit,  swoni 
f^^V^*  a  judicial  proceeding  set  forth  in  the  defence  ?  and  this  in  voire  a 
xuhxdt  j^mijy  whether  there  be  an  immunity  from  such  an  action,  hit 
huaiaed.  epectively  of  the  materiality  or  immateriality,  for  the  porpoM  k 
which  the  affidavit  was  made,  of  the  defamatory  words  ?  The  seeca 
question  is  whether,  if  the  circumstances  under  which  the  sffidrc 
was  sworn  would  otherwise  confer  immunity  from  an  action  fe 
libel,  the  defendant  is  deprived  of  that  immunity  by  the  expaagisf 
of  the  defamatory  words  from  the  affidavit,  in  pursuance  of  an  ate 
of  the  Court  of  Chancery,  obtained  at  the  defendant's  instance,  ui 
under  the  circumstances  described  in  the  replication  and  rejoinder 
As  to  the  first  question,  it  is  admitted  (and  I  believe  rightly)  tk 
no  precedent  exists  of  such  an  action  as  this  having  been  snoceKbfr 
maintained*  It  is  now  about  260  years  since,  in  the  case  of  Da* 
port  v.  Symp$on  (a),  decided  in  the  38  &  89  Eliz^  the  Court,  as « 
of  the  reasons  for  holding  that  an  action  did  not  lie  for  the  illegal 
false  testimony  of  a  witness,  said : — "  And,  if  he  should  be  panel* 
"in  ease  by  this  action,  there  would  be  some  precedent  of  it  bete 
*'  this  time ;  but,  seeing  there  is  not  any  precedent  found  thereof 
"is  a  good  argument  that  it  is  not  maintainable."  The  dicta- 
stances  of  that  case  are  not  directly  in  point  with  those  before «; 
but  the  principle  of  decision  has  not  been  weakened  by  the  Jap*  ^ 
two  centuries  and  a-half.  We  are  in  effect  called  upon,  in  the  pR- 
sent  case,  to  extend  the  boundaries  which  have  been  hitherto 
assigned  to  actions  for  libel  and  slander.  I  confess  I  have  so* 
hesitation,  in  gravely  discussing  the  question  whether  an  action  fa 
libel  lies  against  a  party  who  makes  an  affidavit  in  support  of  to 
own  case  against  an  opposing  suitor,  in  the  regular  course  of  i 
proceeding  in  a  Court  of  Justice,  for  defamatory  words  contain*!  fl 
such  affidavit.  Since,  however,  the  question  has  been  raised,  I  ttf» 
it  better  at  once  to  deal  with  it.  To  encourage  a  doubt  as  to  whe- 
ther such  an  action  as  this  is  maintainable  would,  in  my  judgment 
tend  to  paralyse  the  administration  of  justice.  I  take  the  fcltort? 
propositions,  as  to  the  points  with  which  they  deal,  to  state  *** 
rectiy  the  law  in  reference  to  immunity,  on  the  one  hand,  ** 

(a)  Cre.  Etiz.  520;  also  reported  in  Owen,  156. 
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liability  on  the  other,  of  a  party  making  a  false  and  defamatory  E.  T.  1859* 

imputation,  written  or  spoken,   to  the  injury  of  another.    First;      < ' 

for  what  is  stated  by  a  party  on  his  own  behalf,  or  a  witness  in  v 

giving  evidence  in  the  ordinary  course  of  a  judicial  proceeding,    hilliahi>. 

there  is  absolute  immunity  from  liability  to  an  action  for  libel  or 

slander.     Secondly ;  for  what  is  stated  fairly  by  a  person  in  the 

discharge  of  a  public  or  private  duty,  legal  or  moral,  or  in  the 

conduct  of  his  own  affairs   in  a  matter  in  which  his  interest  is 

concerned,  there  is  a  qualified  protection  from  such  action,  dependent 

upon  the  absence  of  actual  malice:  Twogood  v.  Spyring(a)\ — and 

see  Harrison  v.  Bush  (b).     Thirdly ;  for  the  malicious  prosecution  of 

an  unfounded  criminal  proceeding,  and  for  the  malicious  abuse,  in 

certain  cases,  of  the  process  of  the  law  in  a  civil-bill  proceeding 

(for  example,  in  the  case  of  a  malicious  arrest,  or  of  maliciously 

procuring  to  be  issued  a  fiat  in  bankruptcy),  an  action  may  be 

maintained,  provided  the  proceeding  be  prosecuted,  not  only' with 

malice,  but  also  without  reasonable  and  probable  cause. 

On  the  two  last  of  these  propositions  it  is  needless  to  observe* 
The  first,  which  is  now  called  in  question  in  this  action,  is  that 
with  which  we  have  to  deal.  It  is,  in  my  judgment,  established  by 
abundant  authority,  both  of  ancient  and  modern  times. 

The  pleadings  before  us  commence  with  the  third  paragraph  or 
count  of  the  summons  and  plaint.  It  complains,  by  its  statements 
and  innuendoes,  of  a  libel,  imputing  that  the  plaintiff,  in  the  Prero- 
gative Court,  had  suppressed  facts,  and  sworn  what  was  false  in 
certain  matters  specified,  for  the  purpose  of  obtaining  letters  of 
administration  to  his  deceased  brother,  John  Kennedy.  The  affida- 
vit, as  stated  in  the  defence  and  admitted  on  the  record,  was  made 
in  certain  matters  (Kennedy,  petitioner;  Connor,  respondent — 
Kennedy,  petitioner;  Kennedy,  respondent),  in  which  the  present 
plaintiff  was  petitioner,  and  in  which  William  Cullen,  deceased, 
whose  executor  the  present  defendant  is,  was  the  petitioner's  soli- 
citor. Upon  a  requisition  of  the  plaintiff  (the  petitioner)  to  tax 
Cullen's  costs  in  those  matters,  the  costs  were,  after  Cullen's  death, 

(a)  1  C  M.  &  R.  181 ;  S.  C,  4  Tyrw.  582. 

(6)  5  Ell.  &  Bl.  344. 
VOL.  10.  26  X. 


202  COMMON  LAW  REPORTS- 

£•  T,  1859.  according  to  the  coarse  of  the  Court  of  Chancery,  refei 
Exchequer. 
' *— '     Taxing-master  for  taxation.     In  support  of  objections 

MXSVEDY 

^  items  of  the  coats,  before  the  Taxing-master,     toe    plai 

huxiabd.    an  affidavit    The  defence  alleges  that  that  affidavit,  "  ai 
"imputations  on  Hilliard  and  on  the  defendant    (who 
M  employed  as  the  petitioner's  Counsel  in  the    matter), 
*•  reference  to  certain  attendances  of  Cullen  as    solicitor, 
"fee  charged  in  the  costs  as  having  been  paid    to   the  c 
"  as  barrister,  that  those  attendances  had  not  been  given  I 
"  and  that  the  fee  had  not  been  bona  fide  earned  by  the  def 
and  further  stated,  "  that  the  defendant  appeared  to  the  pi 
"  be  acting  more  in  the  capacity  of  an  assistant   to  Culler 
"conduct  of  his  business  as  a  solicitor,  than  as  a  barrister. 
The  defence,  after  stating  in  substance  the    foregoing  / 
alleges  that,  in  answer  to  this  affidavit  of  the  plaintiff,  "  the  i 
"ant,  being  a  party  to  said  taxation,  swore  and    used,  for  tf 
"  pose  and  in  the  course  of  said  taxation,"  the  affidavit  cod/; 
the  libellous  matter  of  which  the  third  count  complains,  M  bci 
"believing  the  same  to  be  true,  for  the  information  of  said  Tt 
"master  and  Court,  and   in  and  for  the  purposes  of  said  jn 
"  proceeding."      Upon   the   statements    contained    in  this  de 
(which  are  admitted  by  the  replication),  it  is  plain  that  the  de 
ant's  affidavit  formed  a  part  of  his  proceeding,    both  as  a  \ 
and  as  a  witness,  in  sustaining  his  own  interests  as  execute 
Cullen,  in  a  matter  in  which  the  Taxing-master    was  exerck 
between  the  plaintiff  and  the  defendant,  a  judicial  function. 

In  2  Inst,  p.  228,  Lord  Coke,  after  commenting  on  the  & 
section  of  the  Statute  of  Westminster,  and  on  the  statutes  of  2i& 
c.  5,  and  12  Ric.  2,  c.  11,  and  stating  that  they  applied  to  aex& 
judicial  slander,"  proceeds  to  say: — "And,  therefore,  if  enj  & 
"  bring  an  appeale  of  murder,  robbery  or  other  felony,  against  iff 
"of  the  peers  or  nobles  of  the  realme,  &&,  and  charge  them  *& 
"  murder,  robbery  or  felony,  albeit  the  charge  be  false,  jet  & 
"they  have  no  action  de  scandal**  magnatum,  neither  at  the  Cob- 
"  mon  Law,  nor  upon  either  of  those  statutes,  for  the  bringing  of  W 
"action,  or  for  affirming  the  same  to  his  Councell,  attorney^' 
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"siter  for  framing  of  his  writ,  or  far  speaking  the  same  in  evidence  E.  T.  1859. 
"to  a  jury,  or  for  using  of  those  words  for  the  necessary  commence-     >-  -v^  ■  ' 
"ment  or  prosecution  of  his  action  judicially ;  and  so  it  is  a  maxim  v 

"in  law— que  home  ne  terra  puny  pur  euer  dee  briefee  en  Court  le    hiluard. 
"Roy,  soil  il  a  droit,  ou  a  tort;  and  the  reason  thereof  is,  that 
"men  should  not  be  deterred  to  take  their  remedy  by  due  course  of 
ukw." 

The  principle  here  laid  down  by  Lord  Coke  governed  the  decisions 
in  several  cases  reported  in  the  books.  I  shall  mention  some  of 
them*  They  are  collected  in  1  Vin.  Abr.,  pp.  386  to  892  ;  in  Com. 
'  Dig.,  tit.  Action  on  the  Case  for  Defamation ;  in  Sir  Robert 
Atkins9  learned  argument  in  the  Case  of  Sir  William  Williams  (a)  ; 
and  in  1  Starhie  on  Slander,  pp.  239,  et  seq.  In  Westover  v. 
Daubinet(b),  reported  as  Weston  v.  Dobniet(c)y  a  party  libelled 
the  defendant  for  defamation  in  the  Spiritual  Court,  and  produced  a 
witness  to  prove  the  defendant  guilty.  The  defendant)  according  to 
the  course  of  that  Court,  made  an  allegation  in  writing  that  the 
witness's  evidence  ought  not  to  be  received,  for  that  he  was  "a 
perjured  man,"  and  was  perjured  in  a  cause  and  at  an  Assizes 
specified.  It  was  held,  on  demurrer  to  the  declaration,  in  an  action 
brought  by  the  witness  for  this  defamation,  that  the  action  did  not 
lie ;  for  if  it  did,  "  every  man  would  be  deterred  from  taking  his 
exception  to  false  witnesses."  In  Eyres  v.  Sedgewieke  (d),  reported 
under  different  names  in  Cro.  Jacn  p.  601,  2  Roll.  Rep., 
pp.  195,  197,  and  Palmer,  p.  142,  "a  supplicavit  *  issued  out  of 
Chancery  to  the  Sheriff,  against  William  Parry.  The  Sheriff  issued 
a  warrant  to  the  defendant,  as  a  bailiff,  to  arrest  Parry,  whom  the 
defendant  accordingly  arrested,  but  negligently  suffered  to  escape. 
The  defendant  then  came  into  Chancery,  and  made  a  false  affidavit, 
that  the  plaintiff  and  others  violently  rescued  Parry ;  and  thereupon 
the  plaintiff  was  committed  to  the  Fleet.  The  plaintiff  brought  his 
action  against  the  defendant,  charging  him  with  having  made  this 
affidavit  falsely  and  maliciously ;  and  on  a  plea  of  not  guilty,  the 

(a)  13  State  Trials,  1884 ;  Com.  Dig.  (7. 22). 

(6)  1  Boll.  Abr.  33,  pi.  1.  (c)  Cro.  Jac.  432. 

(</)  I  Roll.  Abr.  33, />/.  2. 
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E.  T.  1859.  plaintiff  obtained  a  verdict  for  £300  (a).    The  Court  sxratodi* 
JSxchsauw. 
. '     judgment,  holding (b)  that  "though  the  affidavit  be  false  by  vli 
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v  "  he  was  committed  to  the  Fleet,  and  so  to  his  great  damage,  h 

huaiabb,  "  because  the  affidavit  was  made  in  a  legal  coarse,  though  he  k 
"  not  compelled  by  process  to  make  it\  no  action  on  the  eats  fc 
"for  then  every  man  would  be  deterred  from  making  affiant 
"in  such  kind."  In  Hunter  v.  Allen  (c),  and  in  Cutler  v.  Ife 
on  (d),  similar  decisions  were  made,  on  exactly  the  same  grcc. 
(the  policy  of  not  deterring  parties  from  bringing  their  compk:: 
before  a  Court  of  Justice),  in  actions  brought  for  exhibiting  artk- 
on  false  allegations  against  the  plaintiffs  to  bind  them  to  g». 
behaviour.  In  Anfield  v.  Feverhill  (e),  the  same  principle  «k 
applied,  in  prohibition  against  a  proceeding  by  libel  for  defamis:- 
in  the  Spiritual  Court.  In  1  Hawk.  P.  C,  c  28,  s.  8  (1st  bod 
c.  73,  s.  8,  of  the  old  edition),  there  is  this  passage : — "  Bat  it  b£ 
"  been  resolved,  that  no  false  or  scandalous  matter  contained  ia  i 
"  petition  to  a  Committee  of  Parliament,  or  in  articles  of  the  pe*- 
"  or  in  any  other  proceeding  in  a  regular  course  of  Justus, «~ 
"  make  the  complaint  amount  to  libel ;  for  it  would  be  a  gnat  & 
"  couragement  to  suitors  to  subject  them  to  public  prosecutions  c 
"  respect  of  their  applications  to  a  Court  of  Justice."  Several  otk 
similar  decisions  to  those  which  I  have  cited  are  to  be  found  in  tfe 
books,  applying  the  same  rule  of  protection  to  what  is  said  bj » 
party  on  his  own  behalf  in  a  Court  of  Justice,  though  the  re** 
which  I  have  mentioned  is  not  always  expressed.  In  Baste*  r 
Clapham  (f),  cited  in  1  Roll  Abr.,  pp.  38  and  87,  as  Moidton  t 
Clapham,  the  defendant,  in  the  Court  of  King's  Bench,  in  the  bearin 
of  the  Court,  the  officers,  and  others,  in  reference  to  the  plsintf '' 
affidavit,  sworn  for  the  purpose  of  having  the  defendant  boo® 
to  his  good  behaviour,  said,  u  there  is  not  a  word  of  truih* 
that  affidavit,  and  I  will  prove  it  by  forty  witnesses."  After  t  r* 
diet  for  the  plaintiff  for  £5,  upon  a  plea  of  not  guilty,  the  Court 

(a)  2  Roll.  Rep.  197.  (fi)  1  Roll.  Abr.  33,  87. 

(c)  Palmer,  188.  («Q  4  Coke's  Rep.  14  b. 

(«)  2  Bulst.  269;  S.  C,  1  Roll.  Rep.  61. 

(/)  Sir  W.Jones,  431,  March  10, 
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xrested  the  judgment ;  "  for  the  defendant,  by  said  answer,  made  a  E.  T.  1869* 
•  defence  qf  himself  in  the  Court  against  the  charge  and  accusation 
'  against  him ;  and,  therefore,  it  is  justifiable,  being  in  a  judicial 
1  way  ;"  by  which,  "  I  understand,"  said  Mr.  Justice  Holroyd,  when 
siting  this  case  in  his  judgment  in  Hodgson  v.  Scarlett  (a), 
'that  they"  (the  words)  "were  spoken  in  a  Court  of  Justice." 
A.  similar  decision  had  long  before  been  made  'in  Lord  Beau- 
-ihamp  v.  Croft  (in  12  Hen.  7),  of  which  there  is  a  note  in  3 
Dy.,  p.  285,  and  a  more  full  report  in  Keilwey,  p.  26,  in  an 
iction  of  scandalum  magnatum,  for  an  imputation  that  the 
plaintiff  was  ua  forger  of  false  deeds."  The  defendant,  in  his 
plea,  justified,  that  the  slander  consisted  in  his  bringing  against  the 
plaintiff  "  a  writ  of  forger  of  false  deeds ;  * — u  And  by  the  better 
"  opinion,  in  demurrer  to  the  plea,  the  matter  of  justification  is  good, 
"  and  out  of  the  intention  of  the  law,  and  the  statutes  for  slander, 
44  &c,  for  no  punishment  was  ever  appointed  for  a  suit  in  law,  how- 
44  ever  it  be  false,  and  for  vexation."  A  similar  rule  was,  in  Lake  v. 
King  (6),  applied  to  a  petition  to  a  Committee  of  Parliament ;  the 
Court  holding  44  that  no  action  lies  for  it,  although  the  matter  con- 
"  tained  in  the  petition  was  false  and  scandalous,  because  it  is  in  a 
"summary  course  of  justice,  and  before  those  who  have  power  to 
"  examine  whether  it  be  true  or  false."  These  authorities,  notwith- 
standing what  was  said  in  argument  in  Revis  v.  Smith  (c),  do  not 
contravene  the  right  to  sustain  the  old  action  for  a  conspiracy,  or  the 
modern  action  for  malicious  prosecution  or  malicious  abuse  of  legal 
process,  by  which  the  action  for  a  conspiracy  has  been,  in  effect, 
superseded  in  modern  times,  as  described  in  the  note  (4)  to  1  Sound*, 
p.  229  b. 

For  a  long  lapse  of  time  no  report  appears  in  the  books,  of  an 
endeavour  to  sustain  an  action  such  as  that  with  which  we  are  now 
dealing.  But  in  Astley  v.  Young  (d),  of  which  there  is  a  MS* 
note  in  7  Bac.  Abr^  p.  313,  and  also  a  short  report  in  2  Lord 
Kenyan9 s  Cases,  p.  586,  an  action  was  brought  for  a  libel,  alleged  to 
have  been  contained  in  an  affidavit  of  the  defendant.     One  count 

(a)  1  B.  &  Aid.  264.  (*)  1  Saund.  131. 

(c)  18  Com.  B.  138.  (</)  2  Bur.  807. 
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E.  T.  1859*  (the  second)  of  the  declaration  in  that  case  stated,  that  ananfc 
Exchequer.  "~~ 
, had  been  made,  in  the  Court  of  King's  Bench  (which  is  nor-. 

KIHRSDT  "* 

r  1  Bur.,  pp.  556,  561),  against  the  defendant,  a  Justice  of  the  k 

hiluabd.    concerning  his  refusal  to  grant  a  licence  to  one  Day,  for  kajc 
public  inn  and  alehouse ;  that,  on  this  application,  Sir  John  Am 
(the  plaintiff)  made  an  affidavit  relating  to  such  refusal ;  tad  -j 
the  defendant  did  "wickedly  and  maliciously   make,  exhibit, a 
"  publish  to  the  same  Court  of  our  said  Lord  the  King,  beta  i 
"  Bong  himself,  a  certain  malicious,  false  and  scandalous  libel  a 
"  tained  in  a  certain  affidavit  in  writing,"  of  the  defendant,  cod- 
ing the  plaintiff  and  his  affidavit.     The  declaration  then  set  r 
the  libellous  matter,  which  consisted  of  this  statement : — "  And  a: 
over  he"  (the  defendant)  " should  have  thought  himself  deserrii: 
"  all  which  Sir  John  Astley  hath  so  falsely  sworn  against  /fa* 
"  the  fear  of  any  power  upon  earth  could  have  moved  him  to  1 
"judicially  against  his  judgment."    The  declaration   then  altel 
that  the  plaintiff  "did  not,  in  his  affidavit,  swear  anything  fi>' 
"  against  the  defendant,  nor  ever  was  guilty  of  any  perjury  or  il- 
"  swearing  whatsoever."    To  this  count  the  defendant  put  in&^ 
setting  forth  the  complaint  made  against  him,  and  justifying ;  th*  > 
made  the  affidavit  "  in  his  own  defence  against  the  said  compbz 
"  made  to  this  Court  against  him  for  his  refusal  to  grsnt  & 
"  licence,  and  in  answer  thereto,  and  to  the  said  affidavit  of  the  & 
"  Sir  John  so  made  to  corroborate  and  strengthen  the  said  comply 
"  as  aforesaid."    The  plaintiff  demurred  generally  to  this  plea,  £ 
support  of  the  demurrer,  the  plaintiff's  Counsel  relied  upon  the  # 
mission,  on  the  record,  that  the  affidavit  was  made  maliciously,  i# 
the  intention  to  asperse  the  character  of  the  plaintiff;  upontk 
absence  of  a  justification,  on  the  ground  that  the  imputation** 
true ;  and  upon  the  absence  of  any  allegation  that  it  was  nec&m 
for  the  defendants  defence   in  the  proceeding.    Lord  Mansfc* 
interrupted  him,  and   said,   "  Show  that  a  matter  given  in  e* 
"  dence  in  a  Court  of  Justice  may  be  prosecuted  in  a  civil  v&* 
"  as  a  libel.    The  Court,  indeed,  before  which  such  evidence  is  give* 
"  may  censure  it."    The  case  was  fully  argued  by  the  Counsel  fe 
the  plaintiff;  but  the  Court  gave  judgment  for  the  defendant,  witk- 
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ut  calling  for  argument  from  his  Counsel.    In  a  case  which  is  only  E.  T.  1859* 

Exchequer. 
eported  in  Lojft,  p.  55   (The  King  v.  Skinner),   a  motion  was 

lade  to  quash  an  indictment  against  a  Magistrate,  for  scandalous 
trords  spoken  by  him  to  a  Grand  Jury  in  a  General  Sessions  of  the 
ounty.    The  words  were,   "  You  have  not  done  your  duty ;  you 
(  have  disobeyed  my  commands ;   you  are  a  seditious,  scandalous, 
1  corrupt,  and  perjured  jury."    Lord  Mansfield  is  reported  to  have 
aid,  "What  Mr.  Lucas"  (the  defendant's  Counsel)  "has  said  is 
;  very  just;  neither  party,  witness,  counsel,  jury,  or  judge,  can  be 
'  put  to  answer,  civilly  or  criminally,  for  words  spoken  in  office." 
In  Hodgson  v.  Scarlett  (a),  the  point  decided  by  the  Court  was, 
that  an  action  for  defamation  would  not  lie  against  a  barrister  for 
words  spoken  by  him  in  a  cause,  pertinent  to  the  matter  in  issue. 
But  in  giving  his  judgment  on  that  case,  Mr.  Justice  Holroyd  dis- 
cussed the  question  of  the  immunity  of  the  party  from  an  action  of 
libel  or  slander,  for  words  written  "in  a  course  of  justice;"  and  in  a 
aote  at  p.  245,  which  was  stated  by  Mr.  Baron  Alderson,  in  Gibbs 
v.  Pike  (&),  to  have  been  furnished  by  Mr.  Justice  Holroyd  to  the 
Reporters,  the  question  is  further  discussed;  and  the  opinion  is 
intimated'  that  no  action,  as  for  libel  or  slander,  can  be  maintained 
Against  the  party  or  the  Counsel,  but  that  the  proper  form  of 
complaint  should  be  (in  analogy  to  an  action  for  the  improper 
use  of  criminal  or  civil  proceedings)  by  an  action  on  the  case, 
alleging  malice,  and   the  want  of  reasonable  or  probable  cause. 
Several  of  the  old  authorities  are  cited  in  the  note  and  in  the 
judgment    The  same  opinion  was  intimated  by  the  same  learned 
Judge  in  a  subsequent  case  of  Fairman  v.  Ives(c);   and  Lord 
Chief  Justice  Jervis,  in  Revis  v.  Smith  (J),  expressed  his  concur- 
rence in  the  views  unfolded  in  the  note  of  Mr.  Justice  Holroyd  (e). 
The  case  of  Revis  v.  Smith  was  an  action  in  which  a  count  was 
framed,  not  as  for  libel,  but  for  maliciously,  and  without  reasonable 
and  probable  cause,  making  a  false  affidavit  in  a  cause  pending 

(a)  1  B.  &  Aid.  232. 

(6)  1  Dowl.  P.  C.,  N.  S.f  414  ;  S.  C,  9M.&W.  358. 

(c)  5  B.  &  Aid.  645.  (</)  18  Com.  B.  141. 

(«)  1  B.  A  Aid.  245. 
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E.  T.  1859.  in  the  Court  of  Chancery,  in  which  the  defendant  was  a  pi- 
TZ-^SIfL'  containing  injurious  imputation  against  the  plaintiff  at  an  vmm 
by  means  of  which  the  Court  declined  to  appoint  the  plain:: 
auctioneer  for  the  selling  of  certain  estates.  The  defends 
murred  to  the  count,  and  it  was  held  that  the  action,  for  the  q 
set  forth  in  the  count,  did  not  lie.  Mr.  Justice  Cresswell  read 
judgment  on  the  grounds  that  the  action  was  without  precedes; 
that "  it  would  be  highly  inconvenient  to  hold  a  man  liable,  wber 
gives  evidence  which  is  relevant  to  the  cause."  Mr.  Justice  Crti 
treated  the  case  as  an  attempt  to  introduce  a  new  species  of  id 
44  in  substance  an  action  for  defamation  against  a  witness  for  gr 
"  evidence  to  the  best  of  his  belief  in  a  Court  of  Justice."  He  i 
"  There  is  no  averment  that  the  defendant  made  the  depofi 
"  knowing  it  to  be  untrue,  but  merely  that  he  did  it  fakir 
44  maliciously,  and  without  reasonable  and  proper  cause.  It  a 
u  to  me  that  the  attempt  is  not  supported  by  authority  or  price 
44  or  by  any  sufficient  analogy/'  Lord  Chief  Justice  Jerris,  i 
ever,  appears  disposed  to  rest  his  judgment  upon  higher  groa 
In  delivering  judgment  he  said: — "This  is  a  ease  where  si 
"  is  sought  to  be  charged  in  an  action  for  defamation,  in  a  tteto 
"  made  by  him  in  the  course  of  justice.  I  think  it  will  be  fa 
44  that  the  law  is  correctly  laid  down  in  Mr.  Justice  Holroyd'j  i 
4(  to  the  case  of  Hodgson  v.  Scarlett,  and  that  tit  no  cau  i 
44  an  action  for  defamation  lie  under  such  circumstance*.  li 
44  enough,  however,  upon  the  present  occasion,  to  say  that  I 
"  proceeding  is  totally  without  principle  or  example,  and  that  tl 
44  must  consequently  be  judgment  for  the  defendant"  It  is  qs 
plain  that  the  action  in  Revis  v.  Smith  was  framed  upon  the  §us3 
tion  in  Mr.  Justice  Holroyd's  note  to  Hodgson  v.  Scarlett,  and  i] 
the  supposition  that  an  action  for  libel  would  not  lie,  and*1 
a  view  to  apply,  to  an  affidavit  made  by  a  party  to  a  legal  pjtx* 
ing,  the  principle  which  governs  actions  for  groundless  and  flafe* 
prosecutions,  and  for  the  malicious  abuse,  in  civil  proceedings,' 
false  allegations,  of  the  process  of  the  law. 

Upon  a  review  of  the  authorities,  it  appears  to  me  that  the  k 
is  correctly  laid  down  in  the  following  proposition  with  whici  * 
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Starkie,  in  his  Treatise  on  Libel  and  Slander,  closes  his  description  E.  T.  1859* 

Exchequer. 
of  this  part  of  his  subject,  viz.,  "  That  an  action  of  slander  cannot 

44  be  maintained  for  anything  said  or  otherwise  published,  by  either 
44  a  Judge,  a  party  or  a  witness,  in  due  course  of  a  judicial  pro- 
44  ceeding,  whether  criminal  or  civil."     I  take  this  to  be  a  rule 
of  law,  not  founded  (as  is  the  protection  in  other  cases  of  privileged 
statements)  on  the  absence  of  malice  in  the  party  sued,  but  founded 
on  public  policy,  which  requires  that  a  Judge,  in   dealing  with 
the  matter  before  him,  a  party  in  preferring  or  resisting  a  legal 
proceeding,  and  a  witness  in  giving  evidence,  oral  or  written,  in  a 
Court  of  Justice,  shall  do  so  with  his  mind  uninfluenced  by  the  fear 
of  an  action  for  defamation  or  a  prosecution  for  libel.     This  princi- 
ple  is   expressly  recognised  as  the  ground  of  decision  in  several 
of  the  older  cases  before   referred   to  ;    in  Lord   Beauehamp   v. 
Crofts  (a),    in   Weston  v.  Dobneit  (b),  in  Aier  v.  Redgwit  (c),  in 
Cutler  v.  Dixon  (d)f  and  in   Hunter  v.  Allen  (e).     One   of  the 
Judges,  in  the  report  of  Aire  v.  Sedgwick  (f),  said,  that   if  the 
action  were  maintainable,  "it  would  be  a  means  to  scare  a  man 
from  being  sworn."      It  is  of  far  less  importance  that  occasional 
mischief  should  be  done  by  slander  under  such  circumstances,  than 
that  the  whole  course  of  justice  should  be  enfeebled  and  impeded. 
The  cases  must  be  comparatively  few,  though  they  unfortunately 
will  sometimes  occur,  in  which   substantial   injury  will   be  done. 
Much  that  appears  in  oral  evidence  and  statement  (and  this  applies 
still  more  strongly  to  affidavits  and  pleadings)  receives  no  further 
publicity ;  and  it  will  often  happen  that  the  slandered  party  will  be 
set  right  in  the  estimation  of  the  persons  who  have  learned  the 
calumny  in  one  part  of  the  proceedings,  by  the  refutation  of  it 
which  is  given  in  another.      But  if  parties   and   their  witnesses 
(and  if  these  were  not  protected  it  would  be  difficult  to  apply  a 
different  rule  for  the  immunity  of  Judges  and  jurors)  were  exposed 
to  actions  of  this  nature,  not  only  would  the  cases  be  innumerable  in 
which  such  actions  would  be  brought  (at  least  against  parties  and 


(a)  3  Dy.  285  6. 
(c)  I  Roll  Abr.  33. 
(«)  Palmer  188. 
VOL.  10. 


(6)  1  Roll.  Abr.  33. 
(<Q  4  Co.  Rep.  14  b. 
(f)  2  Ron.  Rep.  198. 
27    l 
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E.  T.  1659.  witnesses),  but,  in  every  case,  the  party  and  the  witness  wn£ 
ExchtQutr. 
> — -v—— '      be  fettered  in  seeking  or  in  aiding  justice,  by  his  own  fears  more  ? 

v  less  influencing  him,  according  to  the  strength  or  the  vestas 

htluabd.    of  his  individual  character,  his  position  and  circumstances  in  1& 

and   the  known    wealth,    obstinacy  or  malevolence  of  tbe  part 

offended. 

It  was  urged,  in  the  course  of  the  argument,  that  the  dels* 

did  not  show  that  the  passage  in    the   affidavit,   of  which  & 

plaintiff  complains,  was  material  for  the  sustainment  of  his  as 

before  the  Taxing-master,  and    that,  upon  the  face  of  it,  it  to 

irrelevant.     In  the  first  place,  it  is  alleged  in  the  defence,  the 

the  defendant  swore  and  used  the  affidavit  for  the  purposes  of  & 

taxation,  honestly  believing  that  it  was  true,  for  the  informitk 

of  the  Master  and  the  Court,  and  in  and  for   the   purposes s 

that  judicial  proceeding.     The  whole  of  the  two  opposing  affidarit- 

not  being  (of  course)  set  out  on  the  record,  it  does  not  press 

the  materials  for  determining  whether  the  imputations  upon  tk 

plaintiff  were,  or  were  not,  relevant  to  the  maintenance  of  his  ca* 

and  even  if  the  two  affidavits  were'  looked  to,  as  being,  in  effect 

incorporated  with  the  pleadings,  by  the  64th  section  of  the  Comma 

Law  Procedure  Act,  it  would  be  necessary  to  refer  to  the  bill  si 

costs,  the  subject  of  taxation,  to  determine  on  the  materiality  * 

the  defamatory  words.     Upon  the  face  of  the  pleadings,  therefor*, 

the  immateriality  (if  it  exists)  does  not  and  cannot  appear ;  and  if  & 

law  be,  that  there  is  no  immunity  arising  from  the  occasion  $ 

which  the  affidavit  was  made,  unless  the  defamatory  statement  w* 

material,  then,  according  to  the  analogy  of  other  defences,  foonda 

on  privilege  conferred  by  the  occasion,  the   immateriality  sbonH 

be  shown   by  the  plaintiff,  in  order  to  take  away  the  privilege 

which  the  occasion  would  otherwise  confer.      Thus,   when  it  ^ 

shown  that  defamatory  words  complained  of  were  spoken,  or  written 

in  the  performance  of  a  moral  or  legal  duty,  as  in  the  common  as 

of  giving  a  character  of  a  servant,  the  privilege  arising  from  tte 

occasion  protects,  unless  it  is  removed  by  showing  the  existence  * 

actual  malice  in  the  defendant. 

But,  in  my  judgment,  the  immunity  of  a  party  from  an  actio* 
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for  defamation  for  what  is  said  or  written,  or  sworn  by  him  on  his  E.  T.  1859. 
own  behalf  in  a  judicial  proceeding,  attaches,   whether  what  he     ^—^JL-J 
states  be  or  be  not  material.     The  reason  of  the  role  of  law  which 
protects  him  applies  to  his  statements  on  his  own  behalf,  wholly 
irrespectively  of  their  materiality.    The  difficulty  is  often  great, 
even  to  one  well  skilled  in  the  law,  of  determining  upon  the 
questions  of  the  irrelevancy  or  immateriality  of  statements  or  of 
evidence.      We  need  but  open  the  pages  of    any  treatise  which 
collects  the  cases  decided  on  this  subject,  in  reference  to  trials  at 
Nisi  Prius,  or  to  prosecutions  for  perjury,  to  perceive  how  doubt- 
ful that  question  often  is.     If  a  party,  in  making  in  person  (as  he 
may)  a   pleading  or  a  statement  of  his  own  case  in   a  Court  of 
Justice,  or  in  making  an  affidavit  to  sustain    it,  or  if  a  witness 
(whether  a   party  to  the  proceeding  or  not)  shall  be    bound  to 
determine,  first,  what  are  the  exact  questions  at  issue  in  the  cause, 
and  next,  what  is  the  exact  line  at  which  statement  or  evidence 
shall  be  material,  and  to  determine  this  at  the  peril  of  an    action 
for  defamation  if  he  be  wrong,  and  if  his  words  be  defamatory, 
the  protection  which  the  law  professes  to  give  him  would  be  nearly 
nugatory  for  its  purpose.    That  purpose  is,  to  give  him  the  courage 
to  resort  as  a  party  to  the  legal  tribunals  for  justice,  or,  as  a  wit- 
ness, to  give  his  evidence  before  those  tribunals,   undeterred  by 
the  fear  of  a  prosecution  or  an  action.    It  is  impossible  that  he 
can  be  free  from  that  fear,  if  his  immunity  must  depend  upon  his 
not  mistaking  what  is  not  material  for  wbat  is,   and  upon  his 
rightly  distinguishing  what  is  from  what  is  not  libel  or  actionable 
slander.     One  of  the  Judges,  in  the  report  (Palmer,  p.  145),  of 
Ayres  v.  Sedgwick,  is  stated  to  have  referred  to  a  case,  which  he 
called  Chamberlaine *s  ease,  decided  in  7  &  8  Eliz^  in  which  it  was 
h%ld  by  the  Court  that,  "  If  a  witness  makes  a  false  oath  upon  the 
"  matter  and  point  in  issue,  to  which  he  is  sworn,  there  no  action 
44  on  the  case  lies,  because  he  is  punishable  for  this  by  the  statute, 
"  which  would  be  frustrated  if  an  action  on  the  case  would  lie ; 
*'  otherwise,  if  he  utters  slanderous  words ,  in  his  oath,  which  are 
"  not  to  the  issue  or  point  to  which  he  ought  to  give  his  evidence, 
"an  action   lies."     The  reason  seems  a  quaint  one;   the  statute 
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£.  T.  1659.  referred  to  must  be  the  6  Bliz.  c.  9,  s.  6,    which  made  per- 
punishable  by  imprisonment  and  certain  disabilities,  and  **t* 
right  of  action  to  the  party  injured,  in  the  event  of  the  jodri- 
on   a  conviction   for  perjury  being  reversed.       The  cue  U  \ 
els  where  reported;  and  in  the  same  case  of  <Ayres  v.  Sedgw*. 
as  reported  both  in  Palmer,  p.  144,  and  2  Roll-,  p.  198,  ac~ 
subsequent  case,  Broad  $  ease  (37  Eliz.)t  is  referred  to,  in  w  In- 
action was   brought  against  a  witness  for  scandalous   word*,- 
defendant  justified,  "that  he  spoke  them  as  a  witness ;"  *fid 
was  adjudged  that  an  action  would  not  lie  against  him."     Tbi?  * 
is  cited  without  any  qualification  as  to   the   words   being  o:  t; 
being  material ;  a  qualification  which  does  not   appear  in  ar; 
the  other  authorities  to  which  I  have  referred.      In  the  repon, 
Buckley  v.  Woods,  in   Cro.  Eliz^  p.  248,  a  case  of  Stoat* 
Coursep  (2  Elix.)  is  referred   to    in  the  argument    of   Coa>. 
as  an  authority  for  the  proposition,  that    "  where  the  witness  p 
"beyond  the  point  in  issue  or  question,  and  slandered  a  ii' 
"  person,  action  lieth."     This  case  is  nowhere   reported ;  bat, 
the  previous  report  of  Buckley  v.  Wood,  in  Cro.  Eliz.,  p.  230,  i 
same  case  (apparently)  is  stated  to  have  been  cited  by  the  &> 
Counsel,  by  the  name  of  Stanley  v.  Curson  (8  &  9  Eliz.\  bfc : 
very  different  terms :  "  One  was  brought  in  by  subpetna  ad  tea- 
"Jtcandum,  and  upon  his  oath  declared  matter  of  infamy  *p- 
"the  plaintiff;  yet,  he  coming  in  by  the  course  of  justice,  ao<i 
"he  8 wear  falsely,  he  may  be  punished  for  perjury,  it  *o** 
u  judged  an  action  did   not  lie.n     With   the  exception  oi  i- 
loose  reference  to  a  case  differently  reported,  in  these  two  passage 
and   the   note  of  Chamber laine's  case,  before  mentioned,  I  <* 
'  find  nothing  to  warrant   the   qualification,  to  the  protection  giv* 
to  a  witness  or  a  party,  that  it  shall  not  apply  unless  the  slud* 
be  material.     If  such  a  qualification  were  sanctioned  by  the  fa- 
it would,  in  one  most  extensive  and  important  part  of  the  admin- 
istration    of  justice,    necessarily   confided    to   persons  not  vertf 
in   the   technical   rules   of  law,   lead  to  enormous  mconven'M* 
It  would  expose  a  witness,  swearing  to  an  information,  or  gi^: 
oral  evidence  (often  reluctantly  and   by  compulsion),  before  Mt 
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gistrates,  against  persons  charged  with  violations  of  the  law,  to  the  £.  T.  1859. 
-isk,  not  only  of  an  action,  but  of  an  indictment,  for  libel,  in  every  •*     *  • 

nstance  in  which  any  statement  not  material  to  the  exact  charge 
nade  should  be  introduced  into  his  information ;  and  to  an  action 
or  slander  for  every  oral  imputation  on  a  party,  not  directly 
iccused,  but  named  by  him  in  the  course  of  the  magisterial  in- 
quiry. The  mischief  of  so  determining  would  be  so  obvious  and 
mormous,  that  no  decision,  involving  such  a  result,  ought  to  be 
nade  without  direct  authority ;  and  for  this  there  is  none,  except 
he  short  reference  to  the  unreported  cases  mentioned  in  Palmer 
ind  Cro.  Eliz.%  of  which  the  circumstances  are  unknown.  On  the 
other  hand,  in  Ram  v.  Lamley  (a),  it  appeared,  in  a  declaration 
for  slander,  that  the  defendant  applied  to  a  Magistrate  for  a  war- 
rant against  the  plaintiff  for  stealing  the  defendant's  ropes ;  and 
that  on  the  Magistrates  saying  to  him  "  Be  advised  and  look  what 
you  do,"  the  defendant  replied,  "  I  will  charge  him  with  flat  felony 
for  stealing  my  ropes  from  my  shop."  Upon  not  guilty  pleaded, 
there  was  a  verdict  for  the  plaintiff.  But  the  Court  arrested  the 
judgment;  "  And  the  Court  unanimously  resolved,  that  these  words 
"  being  spoken  to  the  Justice  of  the  Peace  when  he  came  for  his 
"  warrant,  which  was  lawful,  would  not  maintain  an  action ;  for 
"  if  they  should,  no  other  would  come  to  a  Justice  to  make  complaint, 
"  and  inform  him  of  any  felony!9  In  Aire  v.  Sedgwick  (fl),  before 
cited,  Dodridge,  J.,  said,  in  his  judgment,  "  If  any  one  informs,  or 
"gives  evidence  for  the  King  (as  any  can),  no  action  can  lie 
"  against  him  for  his  false  information  on  oath."  In  Moloney  v. 
Sartley  (c),  Baron  Wood  held  that  a  voluntary  affidavit,  containing 
defamatory  words,  and  sworn  extrajudicially,  would  not  be  protected, 
and  refused  to  compel  the  clerk  who  prepared  it  to  give  secondary 
evidence  of  its  contents,  as  it  might  involve  him  in  a  prosecution 
for  libel.  But  he  held  that,  "  had  the  affidavit  been  made  in  the 
44  course  of  a  judicial  proceeding,  no  indictment  or  action  could 
"  be  maintained  against  the  clerk,  whatever  might  be  the  nature  of 
••  its  contents?    In  another  Nisi  Prius  case,  Trotman  v.  Dunn  (6), 


(a)  Hut  113. 
(c)  3  Campb.  210. 


(6)  2  Boll.  Rep.  197. 
(<0  3  Campb.  211. 


214  COMMON  LAW  REPORTS. 

EL  T.  1869.  the  action  (of  slander)  was  for  saying  of  the  plaintiff"  Et  far v 
M  transported  before,  and  he  ought  to  be  transported  agaia.  L_ 
**  been  robbing  me  of  nine  quartern  loaves  a- week.*  The  c-.i: 
ant  pleaded  the  general  issue,  and  a  justification  that  the  *- 
were  true.  It  appeared  that  they  were  spoken  when  the  def-: . 
appeared  at  a  Court  of  Conscience  upon  the  summons,  for  nj 
of  the  plaintiff,  a  journeyman  baker,  whom  the  defendant  hi . 
missed*  A  question  arose,  whether  the  words  (which  were  k>i 
in  the  room  where  the  Court  sat)  were  spoken  before  tie  Co* 
the  defendant  in  his  defence  or  not ;  Lord  Ellenborougfa  sail  - 
"  If  it  had  been  proved  that  the  defendant  spoke  these  words  in  ■:<:-: 
M  ing  his  defence  to  the  Commissioners  of  the  Court  of  CobsbV; 
he  "  would  immediately  have  directed  a  nonsuit.*9  He  left  thai  qn 
tion  to  the  jury,  telling  them  that,  "if  the  defendant  used  the  ▼: 
in  a  judicial  mode,  for  the  purpose  of  his  defence,  he  was  justify 
There  was  a  verdict  for  the  defendant.  The  words  referring  to  tk 
mer  transportation  of  the  plaintiff  appear  to  have  formed  no  ptf  ■ 
the  defendant's  defence  against  the  demand  for  wages ;  yd  -' 
entire  was  plainly  held,  by  Lord  Ellenborough,  to  be  within" 
protection  which  the  occasion  of  speaking  conferred. 

In  the  case  of  Astley  v.  Young  (a),  before  referred  to,  it  tpj*? 
to  me  quite  plain  that  Lord  Mansfield  considered  that  whether  u 
defamatory  matter  in  an  affidavit  made  in  a  judicial  proceeding 
or  was  [not  material,  it  could  not  be  made  the  subject  of  an  «'>'•' 
It  is  true  that,  in  dealing  with  an  argument  relied  on  by  the  pl& 
tiff's  Counsel,  viz.,  that  the  slander  contained  in  the  defend 
affidavit  was  not  alleged  in  the  plea  to  have  been  necessary  fa1* 
defence,  and  that  it  was  u  recrimination,''  not  to  defend  liimfcH  * 
to  asperse  the  plaintiff,  Lord  Mansfield  in  his  judgment  obserrct 
that  the  allegation  complained  of  "  arose  upon  the  very  point  2 
question,  and  was  not  a  collateral  recrimination"  But  that  W 
Mansfield  did  not  rest  his  decision  on  that  ground  is  plain,  fan*** 
previous  and  subsequent  parts  of  his  judgment.  He  said:— *&* 
"  as  to  the  reason  of  the  thing,  there  can  be  no  scandal,  if  the  & 
"  gation  is  material ;  and,  if  it  is  not,  the  Court  before  whom  » 
(«)  2  Burr.  807. 


COMMON  LAW  REPORTS. 


215 


KENNEDY 

V. 
HILLIAKO. 


*  indignity  is  committed  by  immaterial  scandal  may  order  satisfac-  E.  T.  1659. 
4  tion,  and  expunge  it  out  of  the  record,  if  it  be  upon  record."  equer. 
This  appears  still  more  pointedly  from  the  note  of  the  case  in 
J  Bac.  Abr.9  p.  318,  and  2  Kenyan,  p.  536.  In  Bac.  Abr.,  the 
tubstance  of  the  whole  judgment  is  given  in  these  words,  and  by 
Lord  Mansfield,  C.  J. : — "  If  the  denying  in  one  affidavit  of  what  is 
'  sworn  in  another  should  be  deemed  a  libel,  actions  for  libels  would 
'  be  endless ;  for  an  action  might  be  brought  in  every  case  wherein 
'  there  are  contradictory  affidavits.     Witnesses  must  be  at  liberty 

*  to  contradict  each  other ;  nor  is  there  any  necessity  for  an  action 
•*  in  such  case ;  for  if  slanderous  words  which  are  immaterial  are 
"  contained  in  an  affidavit,  the  Court  has  power  to  do  complete 
"  justice  to  the  party  injured,  not  only  by  ordering  satisfaction  to 
"  be  made,  but  likewise  by  ordering  the  slanderous  words  to  be 
"  expunged."  In  2  Kent/on,  p.  537,  Lord  Mansfield  is  represented 
as  calling  on  the  plaintiff's  Counsel  "  to  show  any  case  where  words 
"  contained  in  an  affidavit,  &c.,  in  a  legal  course  of  proceeding  before 
"  a  Court  having  jurisdiction,  &c.,  had  been  held  to  make  a  libel,  so 
"  as  to  subject  a  party  to  an  action.  Indeed  the  party,  if  perjured, 
"may  be  punished  criminally,  or  the  Court  may  expunge  with 
u  casts."  It  is  manifest  that  both  Reporters  understand  Lord  Mans- 
field as  determining  that  the  only  remedy  for  "  immaterial  slander" 
in  such  an  affidavit  (that  is,  for  slander,  scandalous  and  impertinent) 
was,  that  it  should  be  expunged,  and  that,  either  by  being  compelled 
to  pay  costs,  or  otherwise,  the  party  guilty  of  the  misconduct  of 
placing  it  upon  the  files  of  the  Court  should  be  punished  by  a  sum- 
mary order.  In  a  subsequent  part  of  his  judgment  he  refers  to  Lake 
v.  King  (a),  and  to  the  case  mentioned  in  1  Roll.  Abr^  p.  87, 
pi.  4  (which  I  before  cited),  as  authorities  which  influenced  his  deci- 
sion. It  might  be  said  that  the  Court  cannot  inquire  into  what 
is  immaterial,  and  that,  therefore,  uttering  slander  not  material  to 
the  question  before  the  Court  is  equivalent  to  uttering  it  in  a  Court 
having  no  jurisdiction;  and  that  Buckley  v.  Wood(b)  decides  that 
auch  slander  is  not  actionable.     The  observations  I  have  already 

(a)  1  Saund.  136. 
(6)  4  Coke,  14;  S.  C,  4  Cro.  EUs.  230,  248. 


216  COMMON  LAW  REPORTS. 

E.  T.  1859.  made  appear  to  me  to  afford  an  answer  to  the  reason  of  soda 
* •— '      argument;  and,  with  respect  to  Buckley  v.  Wood,  the  decision n 

KENNEDY 

Vm  reversed,  not  on  the  technical  ground  mentioned  by  LordCokh 

billiard,  because  the  action  was  held  not  sustainable ;  so  stated  in  the  note* 
Gwinne  v.  Poole  (a),  in  the  report  of  Lake  v.  King  (b),  and  3 
the  report  of  Buckley  v.  Wood(c)%  1  Hawk.  P.  C,  c28,&? 
1  Sound.,  p.  131,  *.  (1);  4  Coke,  p.  14  &,  *.  E,  8th  ed.  Fortk 
reasons,  and  upon  these  authorities,  I  am  of  opinion  that,  vkk 
the  defamatory  matter  contained  in  the  affidavit  in  the  press 
case  was  or  was  not  material,  the  action  founded  upon  it  cannot  V 
maintained,  and  that  the  defence  contains  a  complete  answer  w: 
third  count  or  paragraph  of  the  summons  and  plaint.  This  dispo* 
of  the  argument  founded  on  the  alleged  estoppel  of  the  order: 
expunge  the  defamatory  matter.  It  is  unnecessary  to  deters 
whether  that  order,  as  pleaded,  operates  as  an  estoppel,  if  the  isr 
riality  of  the  defamatory  words  be  (as  I  think  it  is)  unimportant  * 
reference  to  the  defence  of  privilege.  It  certainly  is  not  relied  oc  i 
an  estoppel  by  the  replication;  and  this  was  essential,  according 
the  old  rules  of  pleading:  1  Saund^  p.  324,  *.  (4).  I  wish,  b 
ever,  not  to  be  understood  as  pronouncing  any  opinion  as  to  vbeu 
or  not  the  order  of  the  Court  of  Chancery  could  at  all  corc>< 
the  defendant,  in  reference  to  the  immateriality  of  the  defame 
words,  as  to  whether  or  not  that  be  a  question  for  the  Court: 
according  to  the  opinion  of  Lord  Campbell,  in  Regina  v.  Laxy^ 
in  a  prosecution  for  perjury,  for  a  jury;  as  to  whether  or  dou 
rule  which  requires  that  an  estoppel  shall  be  expressly  relied  e? 
pleading  has  been  abrogated  by  the  Common  Law  Procedure  A  • 
as  to  whether  or  not,  under  the  14th  section  of  that  Act,  we:: 
take  notice  that  the  order  (differently  from  what  is  stated  in » 
replication,  and  apparently  admitted  by  the  rejoinder)  is  in  u 
alternative,  leaving  it  uncertain  what  part  of  the  matter  eipov 
was  scandalous  and  impertinent,  and  what  part  was  simply  prcii 
or  as  to  whether  the  circumstances  under  which  the  order  « 
obtained,  as  stated  in  the  rejoinder,  can  or  cannot  qualify  its  e& 

(«)  2  Lutw.  1571 .  (*)  2  Keblc,  832. 

(c)  Moore,  705.  (<f)  3  C.  &  K.  26. 
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Exchequer* 
ield  that  the  protection  arising  from  the  occasion  of  making  the     *— ■  w  ■■■  * 

iffidavit  depended  on  the  materiality  or  immateriality  of  the  defa-  Vt 

natory  matter*  But  that  not  being  so,  the  only  remaining  argument,    hxlmaed. 

is  I  conceive,  on  which  the  order  of  the  Court  of  Chancery  can  be 

treated  as  an  answer  to  the  plea,  is  that,  as  the  words  have  been 

sxpunged  in  pursuance  of  the  order,  they  are,  for  the  purpose  of 

the  defence,  to  be  treated  as  if  they  were  not  in  the  affidavit.    It 

appears  to  me  to  be  quite  impossible  to  hold  that  they  form  part  of 

the  affidavit,  for  the  purpose  of  liability,  and  do  not  form  a  part  of  it 

for  the  purpose  of  defence.    The  publication  of  the  libel  was  in  the 

making  of  the  affidavit ;  and,  if  there  was  a  valid  defence  founded 

on  the  state  of  facts  which  subsisted  when  it  was  made,  and  while  it 

continued  to  be  published,  that  defence  must  be  equally  applicable, 

after  the  publication  has  ceased,  as  before  it,  to  a  claim  for  damages, 

which  is  made  in  reference  to  the  same  state  of  facts,  and  to  the 

same  times.    It  appears  to  me  to  be  a  most  absurd  and  preposterous 

inconsistency  to  contend  that  the  act  of  the  Court  which,  in  effacing 

the  defamatory  matter,  makes  its  publication  to  cease,  shall  have  the 

effect  of,  at  the  same  time  and  by  the  same  act,  creating  a  liability 

which  did  not  attach  to  the  previous  publication;  and  that  this 

result  is  to  be  effected  by  holding  that,  for  the  purpose  of  defence, 

the  defamatory  matter  was  not  in  the  affidavit  in  which,  for  the 

purpose  of  liability,  it  is  the  plaintiff's  own  case  that  it  was.    The 

effect  of  expunging  the  words  is  to  prevent  the  reading  of  those 

words  as  part  of  the  affidavit,  wherever  the  affidavit  is  used  to 

support  the  allegations  which  it  contains,  or  to  sustain  which  it  is 

offered  as  evidence.    But  there  is  no  rule  of  law  by  which  the 

expunging  of  a  part  of  i(,  in  pursuance  of  an  order  of  the  Court, 

for  any  cause,  precludes  any  party  interested  in  doing  so  from 

showing  what  it  once  contained. 

My  Brother  Richards  having  mentioned  to  us  a  case  which  was 
on  his  memory,  of  Gildea  v.  Brien,  decided  many  years  ago  in  the 
Court  of  Common  Pleas,  I  have  obtained,  by  the  kindness  of  the 
officers  of  that  Court,  access  to  the  judgment. — [His  Lordship 
stated  the  pleadings  and  proceedings  as  they  appeared  on  the  bill  of 
vol.  10.  28  L 
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E.  T.  1059-  exemptions]— The  result  of  that  ease  may  be  thus  stated  :_Itv*t 
«-■  -V*T;     action  for  label,  contained  in  certain  passages  of  an  affidavit  wx 
ltEW^n>Y    by  the  defendant  in  the  Court  of  Chancery,  bnt  which  paaagak 
BTLUASft.    been  expunged  by  the  Master  upon  a  reference,  pursuant  to  in  ore 
of  that  Court.    The  defendant,  besides  several  special  pleas,  pfe*fc 
also  the  general  issue,  under  which  the  defence  of  privilege  wiu 
course,  according  to  the  practice  then  prevailing,  open  to  bin.  I 
appeared  that  the  affidavit  in  question  was  sworn  by  the  defeats 
in  resisting  a  motion  made  against  him  by  a  person  named  J& 
Rrien,  the  plaintiff  in  a  cause  in  the  Court  of  Chancery,  in  thi 
Lowther  Brien,  the  defendant  in  the  action,  was  defendant  c 
in  answer  to  an  affidavit  made  in  support  of  that  motion  by  Gdk 
the  plaintiff  in  the  action  for  libel.     One  of  several  qonto 
submitted  to  the  jury,  at  the  instance  of  the  defendant's  Cook 
by  the  Judge  who  .tried  the  case,  was  "  whether  the  affidavit  n 
44  material  and  necessary  for  the  defendant's  defence,  again*  i 
"motion  for  attachment?"    The  jury,  on  that  question,  fand£ 
the  plaintiff  in  the  negative.     There  was  a  verdict  for  tbepbbti 
and  there  was  a  bill  of  exceptions  to  the  Judge's  charge,  invk 
notwithstanding  various  objections  which  it  is  unnecessary  to  sec- 
tion, he  told  the  jury  that  they  were  at  liberty  to  find  a  isfr 
for  the  plaintiff.    The  Court,  after  considerable  delay,  in***? 
awarding  a  stair*  de  novo,  gave  judgment  for  the  defendant,  a'J 
"  the  said  John  Gildea  take  nothing  by  his  said  bill,  but  that  beV. 
"  in  mercy,"  &c ;  manifestly  acting  on  the  same  view  of  the  stati 
relating  to  bills  of  exceptions  in  Ireland,  28  G.  3,  c.  31,  * 
was  applied  by  the  Court  of  Error  in  this  country  in  Um\ 
Lord  lYimiestown  v.  Kemmii  (a),  but  which  was  corrected  ty& 
House  of  Lords  in  the  same  case,  as  reported  in  9  CM  ft 
p.  749.    I  would  interpret  the  decision  in  Gildea  v.  CfBri* 
judging  only  from  the  contents  of  the  record,  as  a  direct  autfotf 
for  holding  that  the  immunity  of  the  witness  is  not  affected  ly 
the  immateriality  of  the  slander,  unless  the  Court  decided  fc 
case  on  the  ground  that  the  action  could  not  be  maintained 

(a)  1  Jebb  &  Sjm.  587. 
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.he  Court  of  Chancery  had  expunged  the  slanderous  matter  from  R.  X.  1659< 
the  affidavit.!  That  the  latter  was  the  ground  of  decision,  I  would     »— v— * 
regard  as  most  improbable ;  and  the  recollection  of  my  Brother  A 

Richards  is,  that  the  case  was  decided  on  the  other  ground,    hiluabj* 
On  the  whole,  I  am  of  opinion  that  the  demurrer  ought  to  be 
overruled.* 


RiCHAwe,  B. 

The  substantial  question  in  this  case,  divested  of  all  technicality, 
with  reference  to  the  form  of  the  pleadings,  appears  to  me  to  be  a 
very  narrow  one. 

The  action  was  brought  in  reference  to  matter  stated  in  an 
affidavit  filed  in  a  certain  proceeding  in  the  Court  of  Chancery.  It 
has  been  argued  by  the  Counsel  for  the  plaintiff  that,  although 
that  is  so,  and  although  all  affidavits  and  documents  filed  in  the 
course  of  a  judicial  proceeding  are  protected,  and  cannot  be  made 
the  subject  of  an  action  for  libel,  yet  that  thk  is  an  excepted  case ; 
or  rather  that  the  matter  to  which  the  affidavit  relates  is  not  within 
the  protection  of  that  privilege,  because  there  has  been  a  decision 
of  the  Court  of  Chancery  on  that  very  matter,  and  that  the  Court  of 
Chancery  has  adjudicated  that  the  matter  complained  of  was  not 
proper  to  be  stated  in  that  Court,  and  was  not  matter  capable  of 
being  made  use  of  in  the  judicial  proceeding  then  pending;  and 


•  Non. — Since  this  caie  was  decided,  the  cue  of  Hend*r$tm  v.  Broomhead, 
determined  by  the  Ctfurt  of  Error  in  England,  was  reported  (4  Exch.,  N.  S.,  I 
ruling  that  no  action  ties  against "  a  party  who,  In  the  coarse  of  a  canst 
an  affidavit  in  rapport  of  a  summons  taken  out  in  such  cause,  which  is  scandalous, 
false  and  malicious,  though  the  person  scandalised,  and  who  complains,  is  not  a 
party  to  the  cause."  Such  is  the  marginal  note  of  the  case.  In  one  part  of  his 
judgment  Mr.  Justice  Erie  says,  that  he  does  not  concur  in  an  aigument  urged 
at  the  Bar,  that  the  slander  complained  of  was  irrelevant.  He  adds : — "  An 
action  will  not  lie  for  defamatory  words  spoken  in  the  course  of  litigation,  which 
are  relevant  to  that  litigation."  But  Williams,  Crompton  and  Growder,  JJ„ 
appear  to  found  their  judgments  on  the  ground  in  which  the  judgment  in 
Kennedy  v.  Billiard  was  mainly  rested ;  namely  (in  the  words  of  Mr.  Justice 
Crompton),  "  the  great  mischief  that  would  result,  if  witnesses  in  Courts  of 
Justice  were  not  at  liberty  to  speak  freely,  subject  only  to  the  animadTersions 
of  the  Court; "  and  this  he  treats  as  the  "  origin  of  the  rule,"  that  "  in  this 
country  no  such  action  lies.'* 


■NXDT 
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E.  T.  1869*  accordingly  that,  admitting  the  principle,  this  case  does  bo;  \ 
within  that  principle.  This,  certainly,  is  a  very  serious  qne& 
and  if  I  considered  the  matter  now  to  be  open  to  us*  I  £/. 
be  very  slow  to  take  npon  myself,  with  confidence,  to  decide  - 
question  in  favour  of  the  defendant,  but  I  consider  that  the  quest: 
is  closed  by  authority.  During  the  argument,  I  recollected  the  a 
of  Giidea  v.  Brum,  referred  to  by  my  Lord  Chocf  Babok,  *^ 
heard  argued  in  the  Court  of  Common  Fleas ;  for,  although  I  r, 
not  actually  Counsel  in  the  esse,  I  had  been  Counsel  for  oae  of : 
parties  in  the  Chancery  suit  out  of  which  that  action  arose,  £ 
I  therefore  paid  a  good  deal  of  attention  to  the  argument;  tndu 
case  was  unquestionably  decided  on  the  grounds  that  the  affidr 
was  made  in  a  judicial  proceeding ;  and  the  circumstance  of  i 
statement  having  been  expunged  by  the  Court  of  Chsacerj  ife 
not  appear  to  have  made  any  difference.  I,  therefore,  cask 
the  present  case  ruled  by  that  authority,  and  upon  that  gt» 
think  that  judgment  should  be  given  for  the  defendant 

Grxbbx,  B. 

This  wss  a  demurrer  to  a  rejoinder.  The  action  was  /or  fife 
To  the  third  paragraph  the  defence  was,  that  the  alleged  libeLc 
matter  was  part  of  an  affidavit  made  by  the  defendant  in  a  cere 
cause  petition  in  the  Court  of  Chancery,  upon  the  taxation ', 
certain  costs,  in  reply  to  one  made  by  the  plaintiff  in  the  corns: 
the  same  taxation,  and  which  contained  certain  imputations  v?c 
the  defendant '  To  thin  defence  the  plaintiff  replied,  admitting  tkii 
such  were  the  facts,  but  stating  that  an  order  had  been  made  by  tit 
Court  of  Chancery,  referring  the  defendant's  affidavit  for  profcft 
impertinence  and  scandal,  and  that,  in  pursuance  of  that  afe 
the  passages  in  the  affidavit,  on  which  the  action  is  brought,  v* 
expunged.  The  defendant  has  rejoined  that  the  plaintiff 
filed  objections  to  the  defendant's  affidavit,  for  impertinence  «* 
scandal,  in  respect  of  the  passages  objected  to  as  libellous,  ^ 
the  Taxing-master  having,  in  consequence,  stayed  the  U&&  \ 
the  defendant  himself  obtained  the  order  for  the  sole  pnrpo*  * 
expediting  the  taxation  of  the  costs,  and  not  because  the  objtftt* 
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or  any  of  them,  were  believed  by  him  to  be  tenable,  bat,  on  the  E.  T.  1859. 

Exchequer* 
contrary,  having  been  advised  that  they  were  untenable.  «— ^- — ' 

~-~  .....  ..,«..  ,        KENNEDY 

The  first  question  is,  whether  the  rejoinder  furnishes  a  good  Vm 

answer  to  the  replication  ?  I  am  of  opinion  that  it  does  not,  because  hxixi aud. 
it  appears  to  me  that  the  effect  of  the  order  of  reference  and  of 
the  expunging,  be  that  effect  what  it  may,  cannot  be  altered  or 
affected  by  the  consideration  at  whose  instance  or  upon  whose 
motion  the  thing  was  done.  Its  efficacy,  as  a  judicial  act  or  pro- 
ceeding, cannot,  in  my  opinion,  be  varied  by  that  circumstance. 

The  defendant,  however,  flails  back  upon  the  replication,  and 
insists  that  the  privilege  relied  upon  in  his  defence,  namely,  that 
he  is  not  responsible  in  an  action  for  a  libel,  for  matter  bona  fide 
sworn  by  him  in  an  affidavit  made  in  the  course  of  legal  pro- 
ceedings, has  not  been  taken  away  or  affected,  by  reason  of  the 
order  or  act  of  the  Court  of  Chancery,  expunging  the  objectionable 
passages.  He  contends  that,  although  those  passages  do  not  now 
constitute  a  portion  of  the  affidavit  of  record  in  the  Court  of 
Chancery,  yet,  as  they  once  formed  part  of  it,  and  were  then  privi- 
leged, that  privilege  has  not  been  destroyed  by  the  subsequent 
removal  of  them  from  the  affidavit. 

To  this  the  plaintiff's  Counsel  answer,  first,  that  even  if  the 
matters  complained  of  had  been  privileged  in  the  interval  between 
the  filing  of  the  affidavit  and  the  expunging,  yet,  after  the  order  and 
the  expunging  authorised  by  it,  the  privilege  no  longer  existed, 
and  of  course  did  not  exist  when  the  action  was  brought ;  and, 
secondly,  that,  at  all  events,  the  defence  pleaded  is  no  legal  bar  to 
the  action. 

We  are  to  consider,  then,  whether  the  defence  itself  is  good ; 
that  is,  whether  the  facts  there  detailed  furnish  a  good  answer  to 
the  action.  If  they  do  not,  it  is  unnecessary  to  discuss  the  merits  of 
the  replication,  because  the  plaintiff  is  entitled  to  judgment  upon 
the  whole  record.  If  they  do,  then  we  must  consider  whether 
the  prima  facie  defence,  thus  established,  is  defeated  by  the  facts 
alleged  in  the  replication. 

It  cannot  be  disputed,  as  a  general  rule,  that  anything  said,  or 
published  in  writing,  in  the  course  and  as  part  of  legal  proceedings 
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E.  T.  1859*  cannot  bo  made  the  subject  of  an  action  for  a-fr—r^™  or  Lx 
Exchequer.       _ 
--v   — *     One  point  discussed  in  the  present  case  was,  whether  this  m. 

9  universal  and  unqualified,  ox  whether  it  is  subject  to  any,  nd,  if  r 

hhuabd.    to  what  modification  or  exception.    Lord  Mansfield  m  rtjowa: 

the  case  of  Rex  v.  Skimmer  (a),  to  have  said,  "  Neither  put},* 

"ness,  Counsel,  jury,  or  Judge,  can  be  put  to  answer,  cmuj«ai& 

M  nalry,  for  words  spoken  in  office.    If  the  words  spoken  neap 

"brious  or  irrelevant  to  the  case,  the  Court  will  take  notice  <rfsi 

"as  a  contempt,  and  examine  on  information.     If  uvjUrnJ 

u  mala  mem  is  found  on  such  inquiry,  it  will  be  punished  aM 

Lord  Mansfield,  if  this  be  correctly  reported,  considered  that  thep 

taction  is  without  limitation ;   and  that  the  appropriate  sod  q 

remedy,  even  for  words  opprobrious  and  irrelevant,  is  to  be  ato 

tered  by  the  Court  itself  in  which  they  were  used.    The  saaea 

authority  appears  to  have  taken  a  similar  view  of  the  kw  a  a 

case  of  Asiley  v.  Young  (o),  where  he  uses  this  language:— u Tic 

"can  be  no  scandal,  if  the  allegation  be  material;  and  if  ii  is* 

"  the  Court  before  whom  the  indignity  is  committed  by  'mmta 

"  scandal  may  order  satisfaction,  and  expunge  it  out  of  there* 

44  if  it  be  upon  record"    Here,  again,  Lord  Mansfield  holds  a 

even  in  cases  of  scandalous  and  irrelevant  language  it  is  /<*  c. 

Court  to  afford  redress;  and,  accordingly,  it  was  there  held  thai 

action  for  libel  could  not  be  sustained  against  a  person  via 

answer  to  an  affidavit  made  by  the  plaintiff,  with  reference  » 

application  to  Magistrates  for  a  licence,  made  an  affidavit,  in  v& 

he  swore  that  the  plaintiff's  affidavit  was  false.    So  in  1 BA  * 

p.  67,  /»/•  4,  an  affidavit  having  been  made  in  order  to  compel t* 

defendant  to  give  sureties  for  his  good  behaviour,  thedefendti*^ 

*  There  is  not  a  word  of  truth  in  that  affidavit,  and  I  will  p*"*' 

by  forty  witnesses/'  it  was  held  that  no  action  of  slander  hj& 

the  use  of  those  words.    Again,  in  Sir  Anthony  Barker's  &** 

the  Star  Chamber  (e),  where  a  plaintiff  charged  the  defeat  * 

the  forgery  of  a  will,  which  charge  he  afterwards  abandoned,  »* 

Court  awarded  damages  to  the  defendant,  assigning  as  a  reawo,1*1 

(a)Lloft,55.  (6)  2  Bar.  ftl- 

Cr)  Moore,  820. 
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augh  the  bill  was  found  slanderous,  no  action  on  the  case  lay  at  E-  T.  1859* 

Exchequer* 

e  Common  Law,  because  the  bill  had  been  preferred  to  a  Judge     v— -v ' 

kxhhspt 

mpetent  to  punish  the  offence,  had  any  been  committed.    So  in  ^ 

lanlcy  v.  Curson,  cited  Cro.  J37tfc,  p.  280,  one  was  brought  in  by     hhaiard. 

\6pama  ad  testificandum,  and  upon  his  oath  declared  matter  of 

ifamy  against  the  plaintiff,  yet  he  coming  in  by  course  of  justice, 

id  if  he  swear  falsely  he  may  be  punished  for  perjury,  an  action  did 

>t  lie.     The  same  doctrine,  in  the  case  of  a  witness,  was  laid  down 

t   the   case  of  Harding  v.   Bodman  (a),  as  also  in  Weston  v. 

)obniet  (©),  and  Agree  v.  Sedgwick  (c).    In  Cutler  v.  Dixon  (d)  it 

fas  adjudged  that  if  one  exhibits  articles  of  the  peace  against  a 

erson,  charging  great  abuses  and  misdemeanours,  to  the  intent  that 

be  party  should  be  bound  to  her  good  behaviour,  the  party  accused 

hall  not  have  any  action  on  the  case,  for  they  have  pursued  the 

irdinary  course  of  justice  in  such  case*    The  same  ruling  was  made 

n  Beauehamps  v.  Croft  (<).   In  2  Inst.,  p.  228,  it  is  said : — "  If  any 

1  man  bring  an  appeal  of  murder,  robbery,  Ac,  against  a  peer,  no 

1  action  of  scan.  mag.  will  lie  for  the  bringing  of  the  action,  nor  for 

( affirming  the  same  to  his  Counsel,  attorney,  or  cursiter,  for  the 

'  framing  of  his  writ,  or  for  speaking  the  same  in  evidence  to  a 

'jury,  or  for  using  of  those  words  for  the  necessary  commencement 

cor  prosecution  of  his  action  judicially."    And  the  same  law  in 

Arundell  v.  Tregeno  (f),  and  Anfleld  v.  Feverhill  (g). 

The  cases  to  which  I  have  hitherto  referred  were  those  of  parties 
or  witnesses  stating,  in  the  course  of  the  administration  of  justice, 
matters  slanderous  and  libellous.  With  respect  to  this  class  of  cases, 
the  privilege  appears  to  have  been  recognised  as  universal  and  with- 
out qualification  or  exception.  Indeed  the  reason  assigned  for  the 
existence  of  the  rule  implies  the  reasonableness  of  its  universality, 
namely,  that  suitors  or  witnesses  are  not  to  be  deterred  by  the  fear 
of  actions  from  prosecuting  claims  or  giving  testimony  in  proceed- 
ings at  law. 

(a)  Hutt.  11.  (6)  Cro.  Jac  432. 

(0  Palm.  142.  (4)  4  Bep.  14  *. 

(e)  3  Dyer;  285a.  (f)  Yelr.  116. 
(?)  2  Built.  269. 
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B*  T.  1859.       To  tlie  cases  ali^y  mentioned  may  to 

"*""'  Bartley(a\  and  Trotman  v.  £>unn(b),  referred  to  by  my  L 
Chest  Baboh.  It  is  true  that  in  the  report  of  Ayrt*  ?.  &i 
wick  (*X  one  of  the  Judges  takes  the  distinction  thai  if  oae  c 
slanderooswoiids  on  hisoath^viUsAarefio^to  <4f  issue,  or  them 
to  which  he  ought  to  give  evidence,  an  action  lies ;  and  it  in 
appear  from  the  case  of  Revie  v.  Smith  (d),  that  the  Counsel  for 
defendant  conceived  that  relevancy  was  an  ingredient  in  theos 
lishment  of  the  privilege,  for  he  relies  (p.  131)  on  the  facto 
there  the  swearing  was  relevant.  So  in  p.  136.  These  in ; 
onlj  instances  of  parties  or  witnesses  in  which  I  have  found  it 
vancy  alluded  to* 

I  shall  now  advert  to  a  distinct  class  of  cases,  namely,  those  r 
lating  to  the  privilege  of  Counsel  in  the  language  used  by  thee; 
the  discharge  of  their  duty  in  a  cause.    A  leading  case  on  this  ss 
ject  is  Brook  v.  Montague  (e),  where  in  an  action  for  slander,  in  arc 
that  the  plaintiff  had  been  arraigned  and  convicted  of  felony,  their 
fendant  justified,  that  the  defendant  being  a  Counsellor-at-lsv  ** 
the  words  at  a  trial  as  Counsel  for  one  of  the  parties;  and  the  C^ 
resolved  that  the  justification  was  good,  and  that  the  defending 
a  right  to  enforce  anything  informed  him  by  his  client,  "  it  bdsgF 
"tinent  to  the  matter  in  issue.  But  matter  not  pertinent  to  theisw 
"or  the  matter  in  question,  he  need  not  to  deliver,  for  he  is  to  b& 
"  in  his  discretion  what  he  is  to  deliver,  and  what  not ;  and  altto 
"it  be  false  he  is  excusable,  being  pertinent  to  the  matter;  bat^] 
"  give  in  evidence  anything  not  material  to  the  issue,  which  «r**j 
"  daloui,  he  ought  to  aver  it  to  be  true,  otherwise  he  is  punish^ 
Here  the  relevancy  and  pertinency  of  the  words  appears  to  be  fit  | 
ridered  essential  in  order  to  establish  the  privilege.      So  in  Bo¥\ 
v.  Scarlett  (f)>  relevancy  is  treated  throughout  as  a  necean7«*i 
dition,  in  order  to  justify  the  use  of  scandalous  words.    It  *PPetf! 
from  p.  236,  that   the  Court  called   for  a  report   of  the  <**'* 
which  the  words  had  been  used,  for  the  very  purpose  of  en»Wj 

(«)  3  Camp.  210.  (6)  4  Camp.  211.       I 

(c)  Palm.  145.  (<Q  18  C.  BJ* 

(«)  Cro.  Jac  90.  (f)  1  B.  &  AM.* 
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them  to  form  a  judgment  as  to  their  pertinency  to  the  matter  there  E.  T.  1859. 

Exchequer. 
in  issue  ;  and  both  Lord  Ellenborough  and  Bay  ley,  J.,  in  their  judg- 
ments expressly  rely  on  the  ground  that  the  words  were  relevant ; 
so  also  does  Abbott,  J.  Mr.  J.  Hoiroyd  also,  although  not  so 
directly,  does,  I  think,  consider  the  relevancy  of  the  words  to  be 
material. 

As  I  understood  the  argument  of  the  plaintiff's  Counsel  in  the 
present  case,  it  was  this ;  that  this  qualification,  which,  as  it  would 
appear,  exists  in  the  case  of  words  spoken  by  a  Counsel  on  behalf 
of  his  client,  viz.,  that  the  matter  must  be  pertinent,  is  not  confined 
to  that  species  of  privilege,  but  must  be  considered  as  universally 
applicable  to  the  rule  which  protects  words  spoken  or  written  in  the 
course  of  a  judicial  inquiry ;  that  the  plea  does  not  aver  that  the 
passages  in  the  affidavit,  which  are  the  subject  of  the  action,  were 
pertinent  or  relevant,  and  that  the  Court,  in  the  absence  of  such 
averment,  ought  to  form  its  own  conclusion  upon  that  point,  which 
conclusion  ought  to  be,  that  those  passages  were  irrelevant  and  im- 
pertinent, as  well  as  scandalous. 

Now  assuming  the  inquiry  as  to  relevancy  to  be  open  and  material, 
in  the  case  of  language  used  by  a  Counsel,  as  in  Brook  v.  Mon- 
tague^ and  Hodgson  v.  Scarlett,  I  cannot  find  any  satisfactory 
authority  for  the  position  that  it  is  so  in  the  case  of  a  party  to  a 
proceeding,  or  a  witness.  Considering  the  foundation  of  the  rule, 
which  is,  that  public  policy  requires  that  a  man  shall  not  be 
deterred  by  the  fear  of  an  action  from  instituting  a  legal  proceed- 
ing* or  giving  full  and  free  testimony  for  the  advancement  of  jus*, 
tice,  I  do  not  see  how  the  protection  intended  to  be  afforded  to  such 
a  person  can  have  its  full  and  effectual  operation,  if  he  is,  at  his  peril, 
to  see  to  the  relevancy  and  pertinence  of  his  statement.  A  Counsel, 
being  legis  peritui,  and  retained  for  a  client,  and  being  at  liberty  to 
exercise  his  own  discretion,  may  possibly  be  differently  circum- 
stanced. It  may  not  be  unreasonable  to  expect  from  him  a  greater 
degree  of  circumspection.  Be  that  as  it  may,  however,  it  is  enough 
to  say  that  the  present  is  the  case  not  of  a  Counsel,  but  of  a  witness, 
and  indeed,  it  may  be  said,  of  a  party  acting  in  his  own  defence. 
Assuming,  however,  that  the  question  of  relevancy  was  material, 
vol.  10.  29  l 
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E.  T.  1859.  upon  whom  would  the  onus  1m  of  raising  that  question  ?    Foot  i 

Excktqmtt. 

<-—*-  ,>     defendant,  who  relies  upon  the  general  rule,  or  upon  the  pkc: 

v  who  seeks  to  engraft  upon  it  a  qualification?    I  should  he &*& 

hilliabo.    to  say  that  it  would  he  on  the  plaintiff.    It  is  not  to  be  jraw 

that  what  is  contained  in  an  affidavit  made  in  the  course  of  &  j£ 

cial  inquiry  is  impertinent  or  irrelevant ;    the  presumption  ski 

rather  he  the  other  way.    If  so,  it  is  not  for  the  defendant  to  r 

materiality,  hot  for  the  plaintiff  to  allege  irrelevancy.    As  te  t 

Court  deciding  the  question  of  relevancy,  on  the  pleadings  bar 

them,  I  do  not  see  how  they  could  do  so.    It  might  defend  ~ 

some  merits  in  the  original  cause,  which  these  pleadings  do  wxi- 

cloee.    It  is,  I  apprehend,  a  question  of  fact,  or  of  law  mixai : 

with  fact,  and  to  he  submitted  to  a  jury,  upon  a  distinct  mt 

The  result  of  what  I  have  hitherto  said  is  that,  in  my  opinio*  t: 

defence  is  valid,  and  furnishes  a  good  answer  to  the  plaint  h 

renders  it  necessary  to  examine  whether  the  replication  ante 

a  sufficient  answer  to  the  defence.    I  am  not  aware  of  any  cast: 

point  in  this  respect.    We  must,  therefore,  consider  the  matter  cc 

general  principles,  and  upon  the  effect  of  such  an  order  as  thstsfr 

in  the  replication,  in  depriving  a  party  situated  like  the  defeat? 

of  the  protection  which  otherwise  he  would  have  a  right  tod© 

The  question  involved  in  the  replication  is  this,  whether,  ifoi| 

party  or  witness  in  a  proceeding  in  Equity  has  made  an  aflfchn 

which  it  filed  in  the  Court,  and  contains  scandalous  matter,  fc| 

which  no  action  could  he  maintained,  he  is  deprived  of  hisrigto 

justify  the  making  of  such  an  affidavit,  by  reason  of  the  Corf-'1 

which  it  has  been  made  having  directed  that  the  scandalous  mi* 

should  be  expunged,  and  of  its  having  been  expunged  according 

The  case  of  the  plaintiff,  as  I  understand  it,  is  put  in  two*!F 

first,  that  the  effect  of  the  expunging  is  that  the  parts  expunged* 

to  be  considered  as  not  having  been  contained  in  the  affidavit  til 

and,  secondly,  as  an  adjudication  that  those  parts  are  irrelevant* ' 

Scandalous,  and  consequently  not  falling  within  the  rule  of  pn* 

tion*    As  to  the  first  of  these  views,  it  appears  to  me  to  be  a  tin**  i 

course  to  treat  the  passages  in  question  as  existing  portions  tf  * 

affidavit,  for  the  purposes  of  an  action,  and  to  treat  them  ss  not  beat , 

so  with  reference  to  the  defence  to  that  action.     My  impress*'  { 
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.bat  the  effect  of  the  order  10,  that  after  the  order  the  passages  shall  B.  T.  1859. 
to  longer  form  part  of  the*record ;  but  that,  on  the  one  hand,  any  "****■ 

rigbt  of  action  which  existed  whilst  they  were  part  of  the  record, 
;>r  any  defence  to  such  action,  on  the  other  hand,  is  not  divested  by 
the  order,  which  ought  not  to  have  this  sort  of  ab  initio  operation, 
sweeping  away  such  passages  as  if  they  had  never'  been. 

As  to  the  effect  of  the  order  as  an  adjudication,  I  do  not  find  any 
authority  which  goes  the  length  of  saying  that  such  an  expression 
of  opinion  by  the  Court  which  makes  the  order  precludes  a  party 
sued  at  Law  from  defending  himself,  by  saying  that  tjiere  is  no 
actionable  scandal.  The  Court,  in  order  to  preserve  the  purity  of 
its  records,  will  expunge  scandalous  matters,  if  irrelevant,  but  not 
otherwise.  The  order,  if  a  Judicial  decision  of  anything,  is,  that 
the  matter  is  irrelevant;  but  is  the  party  who  introduces  it  to  be, 
on  that  account,  estopped  from  defending  himself  in  a  Opart  of 
Law,  in  an  action  for  a  libel,  on  the  ground  of  privilege? 

In  an  Anonymous  ease  (a),  the  Vice-Chancellor  refused  an  appli- 
cation made  by  a  person  who  was  not  a  party  in  the  cause,  to  refer 
a  bill  for  scandal,  on  the  ground  that  the  party  did  not  need  the 
interference  of  the  Court,  as  he  had  his  action  at  Law.  But  J 
do  not  consider  this  as  an  authority  that  such  an  .action  would 
lie.  Indirectly  it  may  be  said  that  the  effect  of  the  decision  is,  that 
the  expunging  of  the  scandal  would  be  a  satisfaction  Or  %  substitu- 
tion for  an  action ;  but  I  do  not  understand  that  the  Vice-Chan  - 
cellor  intended  to  convey  that  meaning.  So,  in  Williams  v.  Dou~ 
glas(b)9  it  was  held  that  a  stranger  to  the  cause  could  not  refer 
a  bill  for  scandal,  at  least  without  special  leave;  but  the  Master 
of  the  Bolls  does  not  in  that  case  say  that  the  stranger  might 
maintain  an  action. 

In  Hodgson  v.  Scarlett  (c),  Mr.  Justice  Holroyd  threw  out  that, 
if  the  words  were  not  spoken  bona  fide,  or  express  malice  were 
shown,  a  special  action  on  the  case,  although  not  the  ordinary 
action  for  slander,  might  be  maintainable.  He  does  not,  however, 
so  decide;  and  I  am  not  aware  that  any  such  action  has  been 
successfully  prosecuted.    A  similar  notion  appears  to  have  existed 


(a)  4  Mad.  252. 


(c)  1  B.  &  Aid.  247. 


(6)  5  fieay.  82. 
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E.  T.  1859.  in  the  mind  of  the 

*****  Pike  (a),  in  which  lest  ease  he  is  reported  to  have  said  ai 
malice  and  want  of  probable  cause  were  alleged  and  pror*i 
action  on  the  case  might  he ;  and,  with  reforeoce  to  the  t: 
of  slander,  be  seems  then  to  hare  been  of  opinion  that,  era  *; 
slanderous  language  not  relevant  is  used  by  Counsel,  theorem 
action  of  slander  would  not  lie.  If  this  be  a  correct  ststeog: 
Mr.  Justice  Holroyd's  views,  it  would  appear  that,  even  intfcei 
of  Counsel,  irreleTancj  would  not  oust  the  privilege  in  as  ir 
of  slander,  anj  more  than  it  would  in  the  instance  of  t  piny 
a  witness. 

Upon  tbe  whole  of  this  case,  I  think  that,  upon  the  jra 
record,  the  defendant  is  entitled  to  the  judgment  of  the  Cost. 


Fitzgb*ald,  B. 

I  concur  in  the  judgment  of  the  Court.  But,  as  I  am  nn& 
concur  in  several  of  the  reasons  of  my  Lord  Ckekf  Bamos  vd'- 
Brother  Gbexnb,  I  shall  say  a  few  words,  simply  for  the  porp* 
showing  how  far  I  see  my  own  way  in  this  case,  on  principle,  u» 
what  extent  I  think  myself  coerced  by  authority.  We  are  all  *■* 
that  the  material  question  is  the  sufficiency  of  the  plaintiff '6  np 
tion ;  and  that  replication  relies  on  an  order  of  the  Court  of  Chaw? 
expunging  the  libellous  passage  in  the  affidavit  as  being  j»& 
impertinent  and  scandalous.  This  order  was  relied  upon  bj  ? 
plaintiff  in  two  views ;  first,  as  an  adjudication  by  the  mod  «* 
potent  Court  (the  Court  in  which  the  proceedings  took  pi* 
that  the  matter  was  irrelevant;  and  further,  as  an  adjudicate 
that  the  libellous  matter  onght  never  to  have  formed  part  of* 
judicial  proceeding  in  which  it  was  made;  and,  therefore, it* 
contended  that  that  order  took  from  it  ab  initio  all  privilege.  • 
agree  with  my  Loan  Chief  Baeon  and  my  Brother  Gb*& 
that  the  defence  is  prima  facie  sufficient ;  and  therefore  the  nuttfd 
question  is  that  raised  by  the  replication.  The  position  of  tbe*" 
fendant  is,  that  an  action  for  defamation  cannot  be  maintained  ^ 
a  statement  made  by  a  party  in  a  judicial  proceeding,  for  tbe  pfr 


(a)  1  B.  &  C.  473. 
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K>se8   of  that  judicial  proceeding.    I  agree  that  a  statement  made  £.  T.  1859. 
n   the  course  of  judicial  proceeding  and  for  the  purposes  of  that     V\Y.< 

KENNE DT 

proceeding  is,  although  defamatory,  prima  facie  privileged  ;  and,  v 

therefore,  I  hold  that  the  defence  is  sufficient :  but  the  plaintiff's    hiuliabd. 

position  is,  that  to  support  this  privilege  the  statement  must  also 

be  relevant  to  matter  in  issue  in  that  judicial  proceeding.    I  think 

it  clearly  established  that  its  being  made  in  a  judicial  proceeding 

will  protect  it,  provided  it  be  made  in  a  course  of  justice,  or,  as  it 

is  sometimes  called,  in  due  course  of  judicial  proceeding;  but  I 

think  a  statement  may  be  made  ostensibly  for  the  purpose  of  a  judicial 

proceeding,  and  yet  not  be  made  in  a  course  of  justice.    I  apprehend 

:  the  test  whether  it  is  or  not  is,  whether  the  truth  or  falsehood  of  it 

be  examinable  in  the  judicial  proceeding  in  the  course  of  which  it  is 

made.    I  am  of  opinion  that  the  truth  or  falsehood  of  statements 

irrelevant  to  the  issues  in  a  judicial  proceeding  is  not  examinable 

in  the  proceeding  in  which  the  statements  are  made ;  and,  therefore, 

if  not  coerced  by  authority,  I  should  be  disposed  to  hold  that  the 

relevancy  or  irrelevancy  of  the  statement  was  a  material  ques- 

m  tion,  and  that  if  the   statement   be    irrelevant  it   is   not  made 

in   a  course  of  justice,    and,    therefore,    is    not    privileged.      I 

shall  only  observe,  upon  the  authorities  cited,  that  upon  the  best 
t 
consideration  which  I  have  been  able  to  give  to  the  case  of  Buckley 

▼.  Wood,  in  Coke'*  JRep^  I  do  not  agree  with  the  criticisms  upon 
it ;  but  I  do  not  think  it  necessary  to  enter  into  a  discussion  of  that 
case,  because  it  appears  to  me  perfectly  plain  that,  in  the  case 

referred  to  by  my  Loan  Chief  Baboh — I  mean  Giidea  v.  Brie* 

both  points  relied  on  by  the  plaintiff  must  have  been  disposed  of 
against  his  contention.  That  case  could  not  have  been  disposed 
of  as  it  was,  without  the  Court  holding  that  the  relevancy  of  the 
matter  in  the  affidavit,  and  the  subsequent  expunging  of  it,  were 
immaterial  The  matter  is  made  still  more  satisfactory  by  my  Bro- 
ther Richards'  recollection  that  those  grounds  were  relied  on.  It 
appears  to  me,  therefore,  that  this  case  is  closed  by  authority. 


H.  T.  1821. 
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JOHN  GILDKA  •.  LOWTHKR  BSIEN. 
[HQaiy  Teim,  2  G.  4,  18210 
(Common  Pleas). 
Thx  frets  of  this  case,  as  they  appear  on  the  record  of  thejri 


were  these  :— The  declaration,  which  was  in  libel,  contend 
counts;  and  the  first  count  stated  that  Lowtber  Brian,  tbete 
"Did  wickedly  and  maliciously  make  and  exhibit  and  pobb 
"cause  to  be  made,  exhibited  and  published,  to  the  HignC 
"Chancery,  a  certain  false,  scandalous,  malicious  and  dds 
"  libel,  contained  in  a  certain  affidavit  in  writing,  of  and  com 
"  him  the  said  John  Oildsa,  according  to  the  following  tenor 
"  is  to  say,  that  the  said  John  Gildea  (meaning  the  plains 
"  a  person  of  notorious  and  infamous  character,  and  not  deiew 
"credit  on  his  (meaning  the  plaintiff's)  oath  in  a  Court  of  Jo 
"  as  this  deponent  (meaning  the  defendant)  is  convinced  and  i 
"  believes ;  and  deponent  (meaning  the  defendant)  stkh  on 
"this  deponent's  (meaning  bis  the  said  Lowther  Brian's)  ovsi 
"  ledge,  and  in  this  defendant's  (meaning  his  said  Lowtber  Bo 
"  presence,  the  said  John  Glide*  (meaning  the  plaintiff)  wis  I 
"  lieved,  on  his  most  positive  swearing  before  a  Judge  sod  ft 
"an  Assises  in  the  county  of  Tyrone ;  and  this  deponent^ 
"  the  said  Lowther  Brien)  saith  that  the  said  John  GiMea  (nm 
"the  said  plaintiff)  hath  no  fixed  place  of  residence,  bntisa* 
"  mon  vagrant,  and,  for  the  most  party  keeps  himself  (meaning 
"plaintiff)  secreted  and  concealed  in  distant  and  remote  ptf 
"  the  counties  of  Tyrone,  Donegal  and  Fermanagh,  and  seldom,  i 
u  all,  appears  in  public,  except  when  armed  with  oflensire  v*p* 

The  other  counts  of  the  declaration  merely  varied  tto  *«* 
in  the  first 

Please—First;  not  guilty. 

Second. — To  the  second,  sixth  and  tenth  counts,  and  top*1 
the  first,  fifth  and  ninth,  justification,  by  alleging  the  truth  of  * 
imputed  libel. 
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Third. — To  the  third,  seventh  and  eleventh  counts,  and  to  part  of  H.  T.  1821. 
first,  fifth  and  ninth,  like  plea.  <--y^-*  * 


•^Fourth— To  the  fourth,  eighth  and  twelfth  counts,  and  part  of 
,   first,  fifth  and  ninth,  like  plea. 

Fifth,  as  to  all  the  counts.— That  the  several  supposed  affidavits 

ei  1  writings  in  the  several  counts  mentioned  are  one  and  the  same 

-.>  ~.davit  and  writing.    That  before  the  exhibiting,  making  or  pub- 

,  ling  of  said  affidavit,  to  wit,  on  the  20th  of  September  1819,  a 

r_/tain  cause  or  suit  was,  and  still  is,  depending  in  the  Court  of 

^tancery,  in  which  one  John  Brien  was  plaintiff,  and  the  said 

t;  >wther  Brien  was  defendant    That  the  said  John  Gildea  made  an 

.  &  davit  in  that  cause,  which  was  filed ;  that  such  affidavit  of  John 

_  ildea  was  sworn  and  filed  for  the  purpose  of  grounding  a  motion 

r  an  attachment  against  the  said  Lowther  Brien,  intended  to  be 

.  ade  by  the  said  John  Brien,  the  plaintiff  in  the  Chancery  cause ; 

;  which  motion,  grounded,  among  other  things,  on  said  affidavit 

;  John  Gildea,  the  said  John  Brien,  on  the  18th  of  October  1819, 

iused  a  notice  to  be  served  on  the  said  Lowther,  according  to  the 

ractice  of  the  Court  of  Chancery.  That  the  said  affidavit  of  the  said 

.  ohn  Gildea,  among  other  things,  contains  the  words  following: — 

And  this  deponent  further  saith  that  he  did,  on  a  former  occasion, 

give  testimony  in  a  cause  or  proceeding,  in  which  the  said  defend- 

'  ant  did  take,  as  the  deponent  believes,  a  very  great  interest,  and 

'  in  which  he  was  also  a  party ;  and  saith  that  in  such  case  the 

""■*  deponent  was  further  examined,  very  near  two  years  ago,  as  a 

'<  witness,  and  did  prove,  as  this  deponent  believes,  and  now  best 

"  recollects,  certain  facts  and  matters  which  were  in  opposition  to 

'*'  the  case,  that  the  said  Lowther  Brien  was  desirous  should  be  estab- 

"lished,  as  this  deponent  verily  believes;  and  saith 'such  testimony 

"of  this  deponent  has  never  been  impeached  or  impugned,  as 

"the  deponent  believes;  and  the  deponent  positively  saith  that  he 

"  was  perfectly  uninterested  in  the  matters  in  issue  in  said  Court, 

"  and  deposed  to  nothing  therein,  or  any  other  occasion,  in  which 

"  this  deponent  was  examined  as  a  witness,  that  was  not,  to  the  best 

"  of  this  deponent's  judgment  and  belief,  most  accurately  and  consci- 

"entkyody  true;  and  he  the  deponent  saith  that  the  imputation 
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H.  T.  1821.  "thrown  oat  by  the  said  Lowther  Brien  against  this  fcpo:- 
"aforesaid  is  totally  false  and   without  the  slightest  feu.: 

That,  in  order  to  oppose  the  laid  motion  lor  an  ittichar. 
pending  as  aforesaid,  it  became  and  was  material  for  the  sai:  - 
ther  to  make  and  exhibit  an  affidavit  in  the  amid  cause  i&& . : 
of  Chancer/,  in  answer  to  the  said  affidavit  of  the  said  Job  (L 
and,  for  that  purpose,  therein  to  insert  the  words  in  the  said  **: 
counts  of  the  said  declaration  complained  o£  That  ifterre 
wit,  on  the  5th  of  November  1819,  the  said  Lowther  &  - 
exhibit  and  publish  in  the  said  cause,  and  in  the  mid  Ccr 
Chancery,  such  affidavit  in  writing  as  aforesaid,  in  answer : 
said  affidavit  of  the  said  John  Gildea,  and  for  the  pun* 
opposing  the  said  motion  for  an  attachment  so  pending  apis;  • 
as  aforesaid ;  and  he  the  said  Lowtber  did  cause  and  procct ; 
said  affidavit  to  be  filed  of  record  in  said  Court  of  Chancery, 
purpose  aforesaid ;  and  which  last  mentioned  affidavit  of  tL  j 
Lowtber  is  the  same  affidavit  and  writing  in  all  the  aud  cj 
of  the  said  declaration  mentioned;  and  which  making,  eiiV 
and  publishing  whereof  is  the  same  making,  exhibiting  ud? 
lishing  of  the  said  several  supposed  affidavits  and  writings,  o*>- 
the  said  John  Gildea  has  above,  in  all  the  said  several  cms 
bis  said  declaration,  complained  against  him  the  said  Lowti»:s 
this,  6c 

The  sixth  plea,  like  the  fifth,  stated  the  filing  of  the  iffifr 
John  Gildea,  to  support  the  intended  motion  for  an  attacks 
the  fifth  plea;  but  not  setting  forth  the  contents  of  the  iffifr 
and  stated  that,  "  After  the  service  of  the  said  notice  of  tbes 
"motion,  and  for  the  purpose  of  opposing  the  said  motta*3 
"of  preventing  him  the  said  Lowtber  from  being  attached  by3 
" order  of  the  said  Court  of  Chancery,  and  in  answer  to  the* 
"  affidavit  of  the  said  John  Gildea,  and  not  otherwise,"  od  tbe$ 
of  November  1819,  the  said  Lowtber  did  make,  exhibit  sndp&& 
in  said  cause  and  in  said  Court  of  Chancery,  an  affidavit  in  wri# 
and  afterwards  caused  and  procured  the  said  affidavit  to  be  iW1 
of  record  in  said  Court  of  Chancery,  to  be  then  and  the*5* 
upon  said  motion,  so  pending  as  aforesaid:  "And  which ft^^ 
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UTit,  and  the  words  therein,  and  in  the  said  several  counts  of  H.  T.  1821. 
ie  said  declaration  complained  of,  was  and  were  then  and  there 
material  for  the  defence  of  the  said  Lowther  Brien  upon  the  said 
notion  ; "  which  said  affidavit  il  the  same  affidavit  and  writing 
all  the  said  counts  of  the  said  declaration  mentioned,  and  which 
id  making,  exhibiting  and  publishing  thereof  is  the  same,  &c. 
Seventh  plea,  as  to  ail  the  counts  of  the  declaration,  same  as  the 
tth,  but  stated  the  writing  of  the  affidavit  complained  of  thus : — 
And  the  said  Lowther  further  Bays  that*  after  service  of  the  said 
notice  of  the  said  motion,  and  for  the  purpose  of  opposing  the  said 
motion,  and  of  preventing  him  the  said  Lowther  from  being 
attached,  and  in  answer  to  the  said  affidavit  of  the  said  John 
Gildea,  and  not  otherwise,  on  the  6th  of  November  1819  the 
said  LoWther  did  make  and  file  in  the  said  cause,  and  in  said 
Court  of  Chancery,  an  affidavit  in  writing,  and  did  after,  on  the 
5th  of  November  1819,  &c.,  cause  and  procure  the  said  last 
•  mentioned  affidavit  to  be  filed  as  of  record  in  said  Court  of  Chan* 
''  eery,  for  the  purpose  of  being  then  and  there  used  upon  the  said 
'  motion,  so  pending  as  aforesaid,  for  the  purposes  aforesaid."  The 
ither  pleadings  it  is  unnecessary  to  state. 

At  the  trial,  proof  was  given  of  the  pendency  of  the  cause  in 
Chancery ;  and  the  affidavit  complained  of  was  produced*  showing 
he  passages  complained  of  erased ;  and  proof  was  given  that  those 
passages  were  in  the  affidavit  in  its  original  state.  A  Witness 
proved  that,  in  pursuance  of  his  duty,  and  on  the  usual  reference* 
he  attended  before  the  Master  in  Ghanoery,  who  drew  lines  across 
those  passages  in  the  affidavit  as  produced.  The  notice  of  motion 
on  which  the  affidavit  was  stated  to  have  been  used  Was  also  given 
in  evidence* 

The  affidavit  was  then  offered  to  be  read  as  it  was,  in  its  original 
state.  It  was  objected  to  by  the  defendant's  Counsel ;  but  the  Judge 
decided  that  the  affidavit  itself  being  produced,  the  same  should 
be  read  throughout,  in  order  that  the  jury  should  be  at  liberty 
to  have  inspection  of  the  same,  so  as  to  be  informed  of  the  facts 
expunged,  on  the  said  reference  to  the  Master,  by  the  parties  in  the 
cause,  and  that  they  might  judge  whether  the  affidavit  alleged  in 
vol.  10.  30  L 
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in  the  deckii 


The  drfm  dam's  Cnansil  then  epofce   to  tht 

which  consisted  cftneiy  of  the    proceedings  i: 
including  the  affidatil  of  the  pjjunti4£  John  G 
1st  of  September  1519;  the  notice  of  tlie  motion  fur 
Lowther  Bdea,  and  motion  tLcteon,  and  ar 
^WtJirt-f  *g*;rf^  the  ddeodjuit. 

Evidence  was  then  given  in  support  of  the  pleas  o 
founded  on  the  alleged  truth  of  the  frets  stated  in  t±< 
the  evidence  for  the  plaintiff  had  closed,  Counsel  for « 
insisted  that  the  affidavit  of  defendant,   inmstnucb  as  /i 
ceeding  in  a  Court  of  Justice,  should  not   be  permittee 
and  farther,  that  the  part  erased  by  the  frfafffer  should  1; 
jury ;  and  that,  although  the  Judge  should  role  that 
erased  should  go  to  the  jury,  there  was  no  evidence 
plaintiff's  case:    bat  the    Judge  was    of    opinion    tin 
affidavit,  thus  proved,  was  evidence  to  go  to  the  jnr/, 
at  liberty  to  consider  whether  the  same  was  bona  fide  ' 
filed,  with  a  view  of  obtaining  redress  or  making  s  <- 
whether  it  was  filed  with  a  malicious  intention  or  design  I 
defendomts  character,  under  colour  of  a  legal  proceedin, 
the  occasion  of  filing  the  same  and  the  content*  ofaud  i 
as  sworn,  to  have  been  originally  on  the  file  without  a  i 
they  believed  the  same  to  have  been  so  sworn  and  filed 
to  having  any  erasure  thereon :  and  the  Counsel  for  its 
fondant  then  and  there  insisted  before  the  said  learned  M 
inasmuch  as  the  part  of  the  said  affidavit  alleged  to  be  I 
appeared  upon  the  production  of  the  said  affidavit  to  bo 
and  struck  out,  he  ought  not  to  allow  the  said  part  of  ^ 
affidavit,  so  cancelled  and  struck  out,  to  be  read  and  g*®'- 
dence  to  the  said  jury :  but  the  learned  Judge  was  then  tf4 
pleased  to  declare  himself  of  a  different  opinion:  and  be  & 
and  there  permit  the  part  of  the  said  affidavit  so  struct  ori& 
celled  to  be  read  and  given  in  evidence  to  said  jury » towhkhcf8 
of  the  said  learned  Judge,  Counsel  for  the  defendant  then  id c 
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~~~*d  ;    and  Counsel  for  the  defendant  insisted  before  the  said  H.  T.  1821. 

-_r  -  -  ComimmJPfeai. 

~'l  Judge,  that  he  should  charge  the  jury  that,  if  they  believed 

'id  affidavit  of  the  said  defendant  had  been  sworn  and  made 

-    by  him  in  answer  to  the  said  affidavit  of  the  said  plaintiff, 

~-o    defend  himself  against  said  motion    for  an  attachment, 

-  -ch   case  they  were  bound  to  find  a  verdict  for  the  defend- 

-  -  -  -but  the  said  learned  Judge  was  pleased  to  declare  himself 

-  -  -—different  opinion,  and  to  charge  the  jury  that,  although  they 

-  -  :~    red  that  the  said  affidavit  was  sworn  for  the    purpose   of 

-  -  5   made  use  of  upon  the  said  motion,  yet  they  might  find 
_  .- 3rdict  for  the  plaintiff:  and  the   Counsel  for   the  defendant 

„    and  there  insisted  that  the  said  learned  Judge  should  charge 

jury  that  the  evidence  so  given  by  the  defendant  as  aforesaid, 

-  l  ~he  jury  believed  the  same,  sustained  the  fifth  and  sixth  pleas 

>ar  of  the  said  defendant  to  the  plaintiff's  declaration;  but  the 

,  ^  I   learned  Judge  refused  so  to  charge  the  said  jury,  but,  on 

contrary,  charged  them  that,  although  they  might  believe  the 

1  matters  so  given  in  evidence  on  the  part  of  the  said  defend- 

m  .  >    yet    they    might    find  a   verdict  for    the   plaintiff;    and    to 

ich  refusal  and  opinion  of  the  said  learned  Judge  the  Counsel 

the  said  defendant  then  and  there  excepted ;  and  the  Counsel 

*  the  said  defendant  then  and  there  insisted,  that  the  said  learned 

idge  should  charge  the  jury  that  the  evidence  so  given  by  the 

'sfendant  as  aforesaid,  if  the  jury  believed  the  same,  sustained  the 

~  'sventh  plea  in  bar  of  the  said  defendant  to  the  plaintiff's  declara- 

"  on  ;  but  the  said  learned  Judge  refused  so  to  charge  the  said  jury ; 

'   "ut  on  the  contrary,  charged  them  that  although  they  might  believe 

*  **  he  said  several  matters,  so  given  in  evidence  on  the  part  of  the 

"'  "aid  defendant,  yet  they  might  find  a  verdict  for  the  plaintiff:  and 

-  ^ <y  which  refusal  and  opinion  of  the  said  learned  Judge  the  Counsel 
:>for  the  said  defendant  then  excepted. 

**  Counsel  for  the  defendant  then  insisted  upon  the  following  issues, 
^amongst  others,  being  sent  to  the  jury : — Whether  the  affidavit  in 
^  the  fifth  and  sixth  plea  mentioned  was  material  and  necessary  for 
s"  the  defendant's  defence  against  the  motion  for  attachment,  in  said 
?  plea  mentioned  ?  and  whether  the  defendant  made  the  affidavit  in 
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H.  %  )821.  fcia  seventh  plea  mentioned,  for  the  purpose  of  opposing  the  mm 
CommquJPlea** 

fr  the  said  plea  mentioned,  and  of  preventing  bin  the  said  da* 

ant  ftw  bpyig  attached,  and  in  answer  to  the  affidavit  of  ahkii 

and  not  otherwise  ?  which  the  Judge,  accordingly,  on  being  wik 

pressed  by  the  defendant'*  Counsel,  agreed  that  they  thotld  V 

given  to  the  jury  a*  tendered  and  drawn  up  by  aaid  Coaatehuri 

the  jury  thereupon  found  for  the  said  plaintiff}  with  forty  aai&ap 

damages,  and  sixpence  costs ;  and  further,  a*  the  request  of  ta 

Court,  declared  they  also  found  for  the  plaintiff  on  all  the  fongBa* 


The  roll  then  contained  the  following  entry : — u  And  ampx 
"  all  and  singular  the  premises  being  viewed,  a*d  hy  the  to 
"here  ftilly  understood,  and  mature  deliberation  being  thereof 
44  had,  it  ia  considered  by  the  said  Justices,  that  the  said  Job 
"  Gildea  take  nothing  by  his  said  bill ;  bat  that  he  in metejm 
"  soforth  for  his  false  olaim ;  and  it  is  further  considered  thai 
"  the  said  Lowther  Brien  do  recover  against  the  aaid  Jobs  G,- 
"dea,  the  sum  of  £ — r-r-,  for  his  expenses  and  costs  in  and  abas 
"  his  defence  in  this  behalf  sustained,  adjudged  to  the  said  Lovtk 
u  Brien  at  his  request,  according  to  the  form  of  the  statute  m 
"  soforth ;  and  theft  the  aaid  Lowther  Brian  have  execution  k 
"  the  same,  and  soforth^Judgment,  1st  of  March  1823,  pun* 
"to  the  order  of  19th  of  November  l$22i" 


DOWLING  v.  DOWLINO. 

H.  T.  1860.  (Exchequer.) 

Jon.  20, 21.  {  *       J 

In  aTaction  Tmawas,  an,  action  for  money  lent.    The.  defence  waa  a  deni^ 

SdSofAe  tbe  *&**&  lpan-    At  **  *?*  *e*ro  **>*  C- B*  **  *•  SM* 

aUeral  todw  ^r  Trinity  Te^m  lWA,the  dejfendant,  in  support  of  his  allfigrt* 

is  admissible    that  no  money  was  lent,  tendered  evidence  as  to  the  pecuniary  eir- 
™\thei*ue  '  ^ 


whether  or  not 
the  money  was  lent. 
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mmstances  of  the  plaintiff;  and  proved,  by  the  evidence  of  the  H.  T.  I860, 
lefendant  and  another  witness,  that  the  plaintiff  was  a  person  of      — -v2fL' 
no  property  of  bis  own,  and  that  he  took  no   benefit  under  his  r 

father's  will;  that  he  had  been  a  labourer  at  one  shilling  a-day,  dowxiwg. 
and  that  hia  means  of  livelihood  were  very  precarious;  This 
evidence  was  pointed  to  a  period  which  was  seven  years  anterior 
to  the  alleged  loan,  and  to  isolated  periods  from  that  date  down 
to  the  transaction  in  question.  All  this  evidence  was  objected  to 
by  the  defendant's  Counsel.  The  jury  found  a  verdict  Imp  the 
defendant 

In  Michaelmas  Term,  a  conditional  order  having  been  obtained 
on  the  part  of  the  plaintiff  to  set  aakte  the  verdict,  and  for 
a  new  trial,  on  the  ground  of  the  reception  of  illegal  evidence—. 

C  Rolleston  (with  him  W.  «7.  Sidney)  showed  cause. 

The  only  issue  between  the  parties  was  whether  or  not  the 
money  was  lent  It  will  be  contended  that  evidence  of  the  cir- 
cumstances of  the  alleged  lender  was  not  admissible  upon  that 
issue ;  but,  if  it  were  proved  that,  immediately  before  the  alleged 
loan,  the  plaintiff  was  a  pauper,  would  not  a  jury  be  justified  in 
taking  that  circumstance,  viz.*  the  plaintiff's  inability  to  lend, 
into  their  consideration,  upon  the  question  whether  he  lent  or  not  ? 
All  the  circumstances  surrounding  the  transaction  are  evidence  to 
go  to  the  jury.  This  is  one  of  those  circumstances,  Sjach  evidence, 
in  practice,  is  constantly  tendered  and  received  without  objection*. 
It  is  a  collateral  fact,  capable  of  affording  a.  reasonable,  presumption, 
on  the  matter  of  fact  the  subject  of  dispute :  Aleoek  v.  Royal  Ex- 
change Insurance  Company  (a). 

/.  P.  Hamilton  and  W.  P.  Carr,  in  support  of  the  conditional 
order. 

Upon  the  issue  between  the.  parties,  we  submit  that  it  was  not 
competent  to  give  affirmative  evidence  of  the  circumstances  of  either 
plaintiff  or  defendant.  The  proof  was  not  that  the  plaintiff 
was  physically  incapable,  at  the  particular  time,  of  lending  the 

(a)  18  Q.  B.  202. 
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DOWUNO 

V. 
DOWUNO. 


H.  T.  I860,  money,  but,  by  examining  the  history  of  his  entire  life,  it  w 
Exchequer. 

attempted  to  show  that  he  was  not  a  likely  person  to  lend.  fc 

might  as  well  be  contended  that,  upon  this  issue,  evidence  cobM 
be  given  of  the  plaintiff's  wealth,  to  show  he  had  money  to  kid, 
or  of  the  defendant's  wealth,  to  show  he  was  not  in  want  of  mow? 
Here,  evidence  was  given  that  seven  years  ago  the  plaintiff  vut 
labourer  at  one  shilling  a-day.  Evidence  of  the  circumstances « 
the  plaintiff,  at  isolated  periods  of  his  life,  is  no  proof  that  si  i 
particular  period  he  was  incapable  of  lending  £40.  A  witwa 
cannot  be  contradicted  except  upon  a  point  material  to  the  m 
to  be  tried.  The  principle  enunciated  in  Attorney-General  i 
Hitchcock  (a)  applies,  that  the  evidence  is  too  remote  from  tk 
issue,  and  too  uncertain  for  a  jury  to  found  a  verdict  on :  Dom- 
ing v.  Butcher  (6) ;  Hollingham  v.  Head  (c). 

Pioot,  C.  B.,  referred  to  Rowe  v.  Polhinghorne  (d). 

W.  J.  Sidney,  in  reply. 

The  test  is  whether  the  particular  matter  is  fairly  within  ife 
issue.  Proof  of  the  poverty  of  the  plaintiff  was  a  matter  immediacy 
connected  with  the  subject  of  inquiry — the  fact  of  the  loan  and  & 
ability  to  make  it:  MeUuish  v.  Collier (e).  In  Courts  of  Ea>7 
upon  a  question  whether  property  has  been  bought  with  tbe 
purchase-money  of  an  agent  or  not,  it  was  always  allowable  u 
prove  that  the  circumstances  of  the  alleged  purchaser  were  £ 
mean  as  to  make  the  purchase  by  him  impossible :  WUJmt  t 
Stevens  (/) ;  Lewin  on  Trusts,  p.  205. 


Pioot,  C.  B. 

I  am  very  clearly  of  opinion  that  the  objection  to  this  veniki 
grounded  on  the  admission  of  evidence  of  the  plaintiff's  poverty 
leading  to  an  inference  of  his  inability  to  lend  the  money  * 
question,  cannot  be  sustained.  I  confess  I  was  somewhat  surprise 
at  the  question  being  made  the  subject  of  argument ;  and  at  to 


(a)  lExch,  91. 

(c)  4  C.  B.t  N.  S.,  388. 

(e)  15  Q,  B.  87& 


(6)  2M.&  Bob.  374. 
(<f)  1  Car.  &  K.  618. 
(/)  1  Y.  &  0.,  C.  C  431. 
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assertion  that  the  reception  of  such  evidence  was  not  sanctioned  by  H.  T.  I860, 
authority.    In  my  own  experience,  now  of  many  years,  it  has  been     «.  lf?*^^ 
the  constant  practice  of  Judges  to  receive  such  evidence  when     DOWMNG 
offered,  whether  in  a  Court  of  Law  or  a  Court  of  Equity,  upon    dowldtg. 
the  question  whether  or  not  money  was  paid;  especially  where 
that  question  related  to  transactions  of  a  remote  period,  to  which 
it   was  difficult  to  apply  other,  than  circumstantial  evidence.     In 
such  cases,  proof  that  a  party  was  in  such  circumstances  that  he 
could  not,  has  been  received  as  evidence  that  he  did  not,  pay 
the  money  in  question.      The  evidence  has  been  usually  applied 
in  proceedings  for  the  recovery  of  stale  demands,  or  upon  the  trial 
of  issues  from  Courts  of  Equity  as  to  the  fact  of  payment,  or  as  to 
the  subsistence,  unsatisfied,  of  an  old  debt.  A  controversy  of  a  similar 
kind  arose  some  time  ago  in  this  Court,  in  Norris  v.  Lawder  (a). 
The  question  there  was,  whether  a  judgment  debt  was  paid?  and 
in  that  case  a  very  considerable  portion  of  the  evidence  was  applied 
to  prove  the  insufficiency  of  the  property  of  one  of  the  parties  liable 
to  a  debt,  to  discharge  the  demand.    Evidence  of  this  nature  is 
plainly  admissible;   for  the  simple  reason,  that  it  constitutes,  or 
forms  part  of,  circumstantial  evidence,  from  which  the.  jury  are 
entitled  to  form  their  judgment  as  to  the  fact  of  payment  and  as 
to  the  credibility  of  conflicting  testimony.      The  admissibility  or 
inadmissibility  of  the  evidence  cannot  depend  upon  the  form  in 
which  the  question  is  presented  by  the  parties  to  the  Court.    Here 
it  arises  in  the  form  of  an  action  for  money  lent    It  is  said  that 
there  is  no  authority  applicable  to  such  an  action.    Possibly  not ; 
and  possibly  the  point  is  not  reported  to  have  been  ever  decided  in  such 
an  action,  because  the  objection  was  never  made,  or  because  the 
decision  was  so  plain  as  not  to  be  deemed  worth  reporting.     But 
lending  is  only  one  form  of  passing  money  from  hand  to  hand;  and 
upon  the  question  whether  or  not  money  was  paid,   evidence  of 
the  inability  to  pay,  of  the  party  who  is  alleged  to  have  paid,  is 
directly  applicable  to  the  question  at  issue,  and  is  one  of  those  cir- 
cumstances surrounding  the  alleged  transaction,  and  showing  the 
relative  positions  of  the  parties,  which,  for  determining  the  real 
(«)  M.  T.  1858,  Nov.  27. 
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H.  T.  I860,  nature  of  their  dealings  with  each  other,  are  always  proper  for,: 

<~  >  ¥    -'     consideration  of  a  jury.     In  favour  of  the  reception  of  such  evidex 

9a  there  are,  besides  the  oases  referred  to  in  Lewinon  Trusts,  ^:t 

dowuho*    and  WUhins  v.  Stevens  (a),  mentioned  at  the  cioen  of  the  irg«reff 

a  multitude  of  authorities  which  were  not  cited  at  the  Bar*  Tk 

reported  cases  are  chiefly  those  in  which  the  question  hai  urn 

upon  the  presumption  of  payment*  from  lapse  of  time,  and  the  rek 

ting  of  that  presumption  by  evidence  of  the  inability  of  the  pur 

or  of  the  insufficiency  of  the  property,  liable  to  the  demand.  Thci 

is  a  learned  note  (written,  I  believe,  by  Serjeant  Manning),  appe& 

to  the  case  of  Sanders  v.  Meredith  (a),  in  which  several  cuts  » 

collected,  some  applying  directly  to  this  subject. 

The  Reporter  cites  one  case  from  a  manuscript  note  of  his  mi 
BlaekH  v.  WaU>  in  the  Court  of  Common  Pleas,  at  Dorks 
Durham  Assizes  1812.  There  the  question  was,  whether  the  (fe- 
int, at  the  end  of  forty-eight  years,  was  entitled  to  a  praamptka 
that  a  judgment  debt  had  been  paid  ?  The  plaintiff  record 
the  defendant's  great  poverty  being  proved ;  and  Wood,  B.,  *i» 
tried  the  case,  refused  a  new  trial.  That  was  not  an  inference 
law,  but  a  question  of  fact  for  the  jury,  namely,  whether  they  vd 
give  force  to  the  evidence  of  poverty,  or  to  the  presumption  of  p*1 
ment  ?  and  the  poverty  of  the  defendant  was  held  to  be  a  reason  & 
rebut  the  presumption  arising  from  length  of  time.  In  Consteto' 
Somerset,  referred  to  in  Oswald  v.  Legh(c)$  similar  evidence « 
received*  In  Fladong  v.  Winter  (d)9  evidence  of  this  kind  « 
received  by  the  Master,  and  sanctioned  by  Lord  Eldon,  to  retort  to 
presumption!  after  the  lapse  of  more  than  twenty  years,  that  two  $ 
bonds  were  paid.  There,  in  the  course  of  the  argument,  a  ease  (^ 
I  believe,  elsewhere  reported)  of  Wynne  v.  Waring  was  cited,  & 
was  referred  to  by  Counsel  at  both  sides,  and  by  Lord  Eldon  ink 
judgment.  In  Wynne  v.  Waring,  as  stated  in  the  argument 
Fladong  v.  Winter,  the  obligor  in  an  old  bond  was  known  to  befr 
tressed  during  all  the  latter  period  of  his  life,  having  no  proper^ 
but  real  estate  covered  with  mortgages;    and  the  Master  rf & 


(a)  1  T.  6  Col ,  C.  C.,  431. 
(c)  1  T.  R.  270. 


(6)3  Mann.  &  By.  118. 
(d)  19  Ves.  196. 
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tolls,  having  directed  an  action,  or  an  issue,  upon  these  and  other  H.  T.  I860, 
ircumstances,  the  jury  thought  the  presumption  rebutted.*     So  in 
F*£adong  v.  Winter,  the  evidence  was,  "as  to  the  insolvency  "  of  the 
ri testate,  "stating  that  he  lived  at  different  lodgings;  and  gene- 
rally "that  he  never  had  the  means  of  paying  the  debt."    In  a  case 
:>f  JViUaume  v.  Gorges  (a),  before  Lord  Ellenborough,  similar  evi- 
dence was  received.    That  was  an  issue  out  of  Chancery,  to  try 
whether  there  was  anything  due  on  a  judgment  of  Hilary  Term 
1 769,  to  secure  the  payment  of  an  annuity.     The  circumstances 
given  in  evidence  to  rebut  the   presumption  of  satisfaction  from 
lapse   of  time  were,  that  the  person  who  was  the  grantor  of  the 
annuity,  and   defendant  in  the   judgment,  soon    after    1769    left 
the  country,  from  the  deranged  state  of  his  affairs;    that  in  1776 
he  executed  a  deed   at  Calais,  in  which   the   grantee's   name  ap- 
peared  as  a  creditor ;    that   he   revisited   England   at   intervals, 
under  different  feigned  names ;    that  he  died  in  London,  under  a 
feigned  name,  in  1797 ;  and  that,  in  the  opinion  of  his  most  in- 
timate friends,  in  the  interval   from  1776  to  his  death,  he  never 
had  the  means  of  satisfying  the  judgment  in  question.    But  there 
was  no  proof  of  any  payment,  or  of  any  sort  of  acknowledgment, 
subsequently  to  the  year  1776.    All  that  evidence  was  received  by 
Lord  Ellenborough;  though,  under  the  circumstances,  he  did  not 
think  it  sufficient  to  rebut  the  presumption  arising  from  the  length 
of  time,  and  the  absence  of  any  payment  or  acknowledgment.     But 
evidence  more  clearly  applicable  to  prove  the  circumstances  of  the 
party  cannot  be  conceived.     I  have  already,  in  the  course  of  the 
argument,  referred  to  Rowe  v.  Polkinghome  (b).   There,  an  action 
was  brought  against  a  mother,  for   millinery  goods  (consisting  of 
dresses)  supplied  to  her  daughter  on  the  occasion  of  her  approaching 

(a)  1  Camp.  217.  (6)  1  Car.  &  Kir.  618. 


•  Note.— See  Gren/eUy.  Girdlestone  (2  Y.  &  Col.  682),  where  Alderson,  B., 
said  that  in  Wynne  v.  Waring,  the  evidence,  he  thought,  amounted  to  demonstra- 
tion. He  also  stated,  that  he  would  himself  have  come  to  a  different  conclusion 
from  the  Master  in  Fladang  r.  Winter ;  though  he  would  have  concurred  with 
Lord  Eldon  in  confirming  the  Master's  report,  on  the  ground  of  the  parties  re- 
fusing  to  try  the  fact  at  Law.  Baron  Alderson,  therefore,  considered  the  evidence, 
in  both  cases,  not  only  admissible,  but  material. 

VOL.  10.  31  L 
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mother  wis  received,  with  a  view  to  the  question  whether  the : . 

were  supplied  to  the  daughter  "on  the  credit  of  her  fvture  ink 
and  not  on  the  credit  of  her  mother.19    In  7%e  Mayor  of  R* 
Homer  (a),  Lord  Mansfield  mention*  one  of  the  modes  of  snwc 
the  presumption  of  payment,  arising  from  length  of  time,  in  tir 
terms,   "  as  by  showing  ike  parly  not  to  be  in  cirewmttatea  j 
pay."    There  is  one  other  case  to  which  I  wish  to  refer,  becu 
I  think  it  illustrates  strongly  the  manner  in  which  evidence  of. 
circumstances  of  the  party  may  be  left  to  the  consideration  of  i;r 
and  because  of  the  great  authority  of  the  Judge  by  whom  the  ca 
was  tried.    In  Bigg  v.  Roberts  (ft),  the  action  waa  one  of  coroc 
for  the  arrears  of  an  annuity.    The  defendants  (the  executes 
the  grantor,  whose  name  was  Randall)  pleaded  a  release  ks  r. 
time  and  accident ;  and  to  induce  the  jury  to  presume  such  s  rem 
they  showed  that  the  annuity  was  not  paid  for  eleven  yesn,o 
that  the  plaintiff  had  borrowed  money  of  the  grantor  of  the  amir 
(who  was  bis  uncle),  and  had  regularly  paid  him  interest,  wto 
setting  off  the  annuity.     That  was  answered  by  evidence  of* 
circumstances,  respectively,  in  which   the  plaintiff  and  his  ias| 
stood;  the  plaintiff  having  large  expectations  from  the  uncfew 
was  a  very  old  man,  "  of  immense  wealth,"  who  "  understood  ba- 
nes* well,  was   particularly  cautious   in  pecuniary  matters,'  si 
"  was  a  man  of  strong  temper,  very  capricious,  and  peremptory  w^ 
his  relatives."    Upon  these  and  other  circumstances  the  cue « 
left  to  the  jury.    Lord  Tenderden  said :— "  The  great  topics*^ 
"  the  defence  is  the  payment  of  interest  by  Mr.  Bigg  to  Mr.  Bonti 
"without  his  setting  off  the  annuity.     That  this  was  the  to1 
"  proved  by  Mr.  Bigg's  letters,  and  by  the  account ;  and  700  « 
"  therefore,  to  consider  whether  this  convinces  you  that  the  MffltfJ 
"  was  released ;  and  in  doing  so  you  must  look  at  the  situation rf & 
"  parties."    Lord  Tenderden  then  called  the  attention  of  thejuryv 
the  circumstances  in  which  the  parties  respectively  stood.  He  aid  s- 
•'They  were  not  indifferent  persons — they  were  uncle  andnepfe* 
"  the  latter  having  a  large  family,  and  great  expectation*  fas  ** 

(a)  Cowp.  102.  (6)  3  Car.  A  P.  43. 
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V. 
DOWLING. 


former,  and  the  annuity  being  not  one  for  which  money  had  been  H.  T.  1860. 

paid,  but  one  which  was  a  voluntary  gift.  The  ancle  is  proved  to 
:  be  a  man  advanced  in  years,  and  very  attentive  to  his  pecuniary 
c concerns;  and  we  see,  and  indeed  it  is  human  nature,  that  as 
1  men  go  on  accumulating  wealth,  they  have  an  increased  desire  to 
'  grasp  at  and  accumulate  more.  Tou  will,  therefore,  say  whether 
1  you  think  that  the  forbearance  of  the  plaintiff  to  claim  this  annuity 
:  was  on  account  of  his  having  executed  some  deed  of  release  which 
'  cannot  be  found,  or  whether  you  will  attribute  it  to  this,— that 
'  having  great  expectations  from  his  uncle,  and  having,  also,  that 
*  due  regard  to  his  own  interest,  and  that  of  his  family,  which  every 
*'  man  ought  to  have,  he  chose  regularly  to  pay  the  interest  on 
"  his  own  bond,  which  his  uncle  exacted  as  a  matter  of  business, 
"  and  yet  forbore  to  mention  the  annuity,  as  it  might  induce  his 
"  displeasure*  by  lessening  the  sum  that  his  uncle  had  to  receive 
"of  him."  The  jury  found  for  the  plaintiff,  damages  £8850, 
thus  negativing  the  release.  All  those  circumstances  were  con- 
sistent with  a  release  having  been  executed ;  but  they  were  also 
circumstances  which  were  fairly  left  to  the  jury,  as  tending  to  show 
that  do  such  release  bad  been  executed,  because  they  were  calculated 
to  influence  reasonable  minds  in  determining  the  motives,  and  so 
inferring  the  acts,  of  the  parties.  When  the  question  directly  in 
controversy  is,  whether  in  point  of  fact  money  was  paid,  it  would 
seem,  prima  facie,  that  stronger  evidence  could  hardly  be  given 
to  show  that  the  fact  did  not  take  place,  than  proof  that  the 
fact  was  impossible ;  that  the  party  did  not  pay  money,  beeause  he 
had  it  not  to  pay. 

It  is  said  that  this  will  open  a  wide  issue  for  a  jury,  as  to  time. 
Unquestionably  it  will ;  but  it  must  be  left  to  the  discretion  of  the 
Judge  to  take  care  that  the  evidence  shall  be  confined  within  reason- 
able bounds.  Instances  might  be  put  in  which  it  would  be  mere 
folly  to  give  the  slightest  weight  to  such  evidence,  or,  indeed,  to 
admit  it  at  all.  Suppose  a  gentleman,  enjoying  large  and  lucrative 
practice  for  many  years  at  the  Bar,  had,  in  early  life,  earned  his 
bread  in  a  comparatively  humble  position ;  and  suppose  that  thirty 

years  afterwards,  after  long  and  successful  practice,  he  lends  a  sum 
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Exchequer.  _, 

the  poverty  or  the  difficulties  of  his  younger  yean  ?     So  in  tb  \ 

of  a  merchant  in  extensive  trade ;  no  one  would  think  it  matei 

prove  that  thirty  years  ago  he  acted  as  a  porter,  in  order  to  :- 

tive  his  ability  to  pay  a  debt,  or  make  a  loan,  a  year  before  th-r 

Here  the  evidence  that  was  offered  went  back  a  distance  of  * 

years;  but  the  object  of  showing  the  plaintiff's  circumstances,* 

years  before,  was  to  prove  the  position  in  life  out  of  which  k  i 

emerged,  and  to  show,  partly  by  his  own  statements,  on  his  e 

examination,  of  his  own  intervening  pursuits,  and  partly  bj  tk 

dence  of  the  defendant,  that  he  had  not  acquired  property  is 

interval ;  and  that  at  the  time  when  the  loan  was  alleged  to  s 

been  made  he  had  not  the  means  of  making  it.     It  is  said  tk 

dence  of  this  kind  will  be  a  surprise  upon  parties  ;  and  so  it  a 

times  may  be.    So  may  be  evidence  of  conversations  and  adm&i 

undisclosed  by  the  pleadings,  or  by  any  previous  notice ;  jet  pi 

of  these  cannot  be  rejected.     Perhaps  it  may  be  truly  said  i 

such  proof  of  conversations  and  admissions  is  given  in  a  large  j 

portion  of  the  cases  tried  at  Nisi  Prius.     Few  cases  can  be  imagi 

in  which  a  party  may  not  be  surprised  by  unexpected  evidence  i 

duced  by  his  adversary.     But  every  trial  is  open  to  revision,  ad 

that  can  be  done  to  redress  that  mischief,  when  it  presses  unj^ 

is  that  the  Court  shall  direct  a  re-investigation,  if  a  proper  ct* 

it  be  shown.    The  circumstances  of  the  parties,  and  the  posits 

which  they  stood   when   the    matter    the    subject  of  control 

occurred,  are,  for  the  most  part,  proper  subjects  of  evidence  t: 

submitted  to  a  jury ;  and  the  recent  changes  in  the  law,  by*- 

parties  are  enabled  to  swear  for  themselves,  have  rendered  evife 

of  "  surrounding  circumstances "    still  more  important  than  u 

were  before.      They  often  supply  the  only  means  of  detent 

upon  testimony  at  one  side  directly  conflicting  with  the  testimorj 

the  other ;  and  such  was  the  testimony  in  the  case  now  befon  i 

There  would  be  little  safety  against  unfounded  demands,  3QpPc1 

by  reckless  swearing,  if  circumstances  of  this  kind,  not  tooreK 

could  not  be  submitted  to  the  judgment  and  common  sense  oh  fi 

For  these  reasons,  I  am  of  opinion  that  the  evidence  was  prop* 
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received,  and  that  the  verdict  cannot  be  disturbed. 

have  thought  it  worth  while  to  state  those  reasons  so  much  at  large, 

but  for  the  earnestness  with  which  the  argument  was  pressed,  and 

the  very  slight  reference  to  authority  which  was  made  in  the  course     dowixng. 

of  the  discussion  at  the  Bar.* 


DOWLINO 

v. 


*  Note. — In  addition  to  the  cues  referred  to  in  Lewi*  on  Trust*,  p.  205,  cited 
in  the  argument  (Willis  y.  Willis,  2  Atk.  p.  71,  Lench  v.  Leneh,  10  Yes.  p.  518), 
Ryal\.  Ryal,  as  it  is  reported  in  1  Ambler,  p.  412,  may  be  cited  as  an  autho- 
rity to  the  same  effect.  There,  upon  the  question  whether  the  assets  of  a  deceased 
person  could  be  followed  into  lands  purchased  by  his  executor,  on  the  grounds 
that  they  were  bought  with  those  assets,  "  Proof  was  that  Jonathan  Ryal,"  the 
executor,  "  after  the  testator's  death  purchased  several  estates ;  and  that  before 
that  time  he  was  a  poor  person,  and  not  able  to  pay  for  them  out  of  his  own 
money."  In  Colts  v.  Emerson  (Rep.  in  Chan.,  p.  42),  a  bill  was  brought  in  the 
10  Car.  1  (must  have  been  1634),  to  be  relieved  against  a  bond  "  of  1612,  in 
£60,  to  pay  £90  at  nine  days'  end,  and  never  sued  till  now,  although  defendant 
always  necessitous,  and  a  prisoner,  and  the  plaintiff  a  man  of  worth.  This  Court 
conceived  the  said  money  to  be  satisfied,  it  not  being  demanded  in  twenty-two 
years,  and  decreed  the  bond  to  be  delivered  up  to  be  cancelled." 


NEWENHAM  v.  SMITH. 


T.  T.  1859. 

May  9,  10, 

Jims  11. 

This  was  an  action  for  money  had  and  received,  brought  to  try  N.,  a  candidate 

i«.*  .«*,.  ....       for  the  office  of 

the  right  to  the  office  of  sexton  in  St.  Andrew^  parish,  in  the  city  sexton    in    a 

of  Dublin.     The  case  was  tried  before  the  Lord  Chief  Baron,  iolitited    the' 

at  the  Sittings  after  Hilary  Term  1859,  when,  upon  the  findings  of  E^who 

the  jury  on  the  questions  submitted  to  them,  his  Lordship  directed  right  of6 nomi! 

nation.     B. 
wrote  and  delivered  to  him  the  following  document: — " Dublin,  12th  of  July 
1858.— This  is  to  certify  that  I  approve  of  J.  N.  being  appointed  to  the  situation  of 
sexton  to  the  parish  of  St.  A.,  vacant  by  the  resignation  of  T.  O'C. — To  all  whom 
it  may  concern. — W.  B.,  Vicar." 

Held. — That  this  document  amounted  to  an  actual  present  appointment 
of  N. 

Held  oho,  that  the  parol  evidence  of  B.  was  inadmissible  to  explain  the  docu- 
ment, and  show  that  it  referred  to  a  future  appointment 

SembU. — The  circumstances  (if  any  there  were)  attending  the  delivery  of 
the  document  to  N.  by  B.  might  be  submitted  to  the  jury  as  evidence  from  which 
they  might  infer  that  the  document  was  an  escrow,  or  conditional  appointment 
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T.  T.  I8S9.  a  verdiet  to  be  entered  for  the  plaintiff,  but  reserved  liberty*: 
u-v    -'     defendant  to  more,  in  certain  events,  to  have  a  verdict  eatatt: 
9  bim>     The  jury  having  found  a  verdict  for  the  ptaxntil(  R  \ 

•ww »,  on  the  part  of  the  defendant,  in  Easter  Term,  obtain 
conditional  order  to  have  the  verdict  entered  for  the  defesr 
or  for  a  new  trial.  Canse  was  now  shown  against  that  cod&m 
order.  The  foots  of  the  case  are  folly  stated  io  the  LomCs 
Bason's  judgment ;  but  the  principal  points  discussed  in  ugiu 
and  forming  the  subject-matter  of  this  report,  ware,  ehafe 
certain  instrument  of  the  12th  of  July  1858  amounted  to  a  pRri 
appointment  of  the  plaintiff  to  the  office  of  sexton  ?  and  wka 
the  parol  evidence  of  the  maker  of  the  instrument  was  admiral*  • 
show  that  it  was  not,  in  (act,  an  appointment,  or  was  not  icfcw 
to  operate  as  sneh  ? 

R.  Armstrong  (with  him  J.  T.  Satt  and  CL  Co**)  ** 
cause. 

The  first  question  is,  does  the  document  of  the  12th  of  k; 
1868  amount  to  an  actual  appointment  of  the  plaintiff?    It  miT> 
said  that  the  office  was  full  at  the  time,  and  that  the  appointae* 
it  could  not  be  made  in  reversion.     That  is  not  so  in  fact,  for  *| 
jury  have  found,  in  substance,  that  there  was  an  actual  reftigu^ 
by  O'Connor,  of  the  office,  and  that  resignation  is  stated  on  the  * 
of  the  document.  Again,  such  an  appointment  to  the  of&oe  ofx&- 
may  be  made  in  reversion.    It  is  a  ministerial  office,  and  tlwogk  t 
appointment  to  a  judicial  office  cannot  be  made  in  reversion,  its* 
in  the  case  of  a  ministerial  office.    It  is  settled  that  a  seal  iw*. 
necessary  to  make  such  a  document  good  as  an  appointing 
Saunders  v.  Owens  (a).    No  particular  form  of  words  is  neeea? 
provided  the  intention  be  sufficiently  indicated.     The  docoo^ 
commences*  "  I  certify,'9  and  ends,  "  To  all  whom  it  may  concern  - 
words  showing  deliberation,  and  such  as  would  be  used  by  tp^ 
making  an  actual  appointment  to  an  office.     Mr.  Bourne  wtfk 
person  who,  by  law,  had  the  sole  right  of  nomination.   He^ 
the  materials  before  him  for  judging  of  the  qualification*^ 

(a)  12  Mod.  900. 
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plicant ;  and  the  document  would  be  insensible,  if  it  were  read  T.  T.  1859. 

indicating  only  an  intention  to  appoint,  at  a  future  day,  or  an  ****** 

tention  to  appoint,  subject  to  the  approval  of  the  curates.  The 
fendant  will  rely  upon  the  words  "  being  appointed ; "  but  the 
Mining  is,  "Newenham  being  appointed,  I  approve  of  him."—*- 
rBSBHB,  B.  If  the  proprietor  of  a  soil  says,  "  I  approve  of  A  B 
ing  over  my  lands,"  would  not  that  be  a  present  grant  of  a  right 

way?] — In  many  oases  words  apparently  pointing  to  future 
ts  have  been  held  to  create  interests  in  prmeenti,  as  in  the  oases 
lere  instruments,  apparently  only  agreements  to  demise,  have 
en  held  to  amount  to  actual  demises:  Maldorie  ease  (a) ;  Holme 

Setter  (b).  No  question  could  have  been  left  to  the  jury  as 
whether  this  was  a  conditional  appointment ;  for  there  was  no 
idence  whatever,  in  the  case,  from  which  it  could  be  inferred  that 
r.  Bourne  imposed  any  condition  upon  the  delivery  of  the  docu- 
mt 

E.  Sullivan  and  W.  A.  Bxham,  in  support  of  the  conditional 
ler. 

The  jury  found  that  there  was  no  appointment  of  the  plaintiff, 
parol,  on  the  12th  of  July  1858.  We  submit  a  question  should 
re  been  left  to  them,  as  to  whether  the  document  of  the  12th  of 
ly  1858  was  given  to  the  plaintiff  as  an  escrow  or  as  an  absolute 
pointment.  To  make  a  document  an  escrow,  it  is  not  necessary 
it  the  party  delivering  it  should  say,  "  I  deliver  this  document  as 

escrow,"  if  it  appear  to  have  been  so  delivered,  from  all  the 
cumstances  attending  its  execution  and  delivery:  Bowker  ▼. 
rdekin  (c).  Mr.  Bourne  swore,  "  I  gave  him  a  letter  to  the 
ates"   The  plaintiff  was  a  complete  stranger  to  him ;  and  under 

circumstances  there  was  abundant  evidence  from  which  the 
y  might  have  come  to  the  conclusion  that  there  was  only  a 
iditional  delivery  of  the  document.  Again,  the  parol  evidence  of 
.  Bourne  was  admissible  to  explain  the  language  of  the  document 
Of.    The  words  are,  MI  approve  of  James  Newenham  being 

(«)  Cio.  KHi.  33.  (&)  3  Ler.  305. 

(c)  U  M.  AW.  128. 
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T.  T.  1859>  appointed."    The  words  "being  appointed"  are  quite  ami,- 
Exchequer* 
— -v — '     for  they  may  refer  either  to  a  present  or  future  appointor 

NEWERHAM 

9a  Goldskede  v.  Swan  (a),  it  was  held,  in  the  case  of  a  guanafe 

smith.  parol  evidence  was  admissible  to  show  that  the  words,  *ii 
sidcration  of  your  having  this  day  advanced,"  had  refeos? 
future  advance,  and  not  to  a  past  one.  So  here,  upon  6 
of  the  document,  it  cannot  be  determined  whether  the  words  ^ 
a  present  or  a  future  appointment.  Haigh  v.  Broohibi 
authority  to  the  same  effect.  The  document,  moreover,  is: 
present  appointment.  Its  meaning  is,  "  I  approve  of  the  if  • 
"  ment  of  the  plaintiff,  so  soon  as  that  appointment  stal 
"  been  made."  The  appointment  is  also  invalid,  as  hxmi 
made  in  reversion.  Even  if  it  might  have  been  so  made  at  Ca 
Law,  the  office  being  a  ministerial  one,  the  case  is  iIh? 
the  63rd  section  of  the  Church  Temporalities  Act,  J; 
W.  4,  c.  37,  .which  enacts  that  the  "sexton  shall  and  & 
appointed  by  the  minister,"  that  is,  the  minister  for  tim 
being. 

J.  T.  Ball,  in  reply. 

A  sexton  may  be  appointed  in  reversion,  notwithstodi:: 
63rd  section  of  the  Church  Temporalities  Act.  The  only  & 
tions  made  by  that  Act  were  in  the  fund  for  the  pajBC 
sextons,  in  the  persons  who  were  to  appoint  them  to  the  office 
the  persons  who  were  to  have  the  right  to  remove  them  fern* 
duct.  Here  the  appointment  was  made  in  contemplate ; 
vacancy.  Assuming  that  the  resignation  of  O'Connor,  of  the"- 
July,  was  conditional,  the  jury  have  found  that  the  conditio 
performed ;  and  therefore  the  office  was  vacant  when  thespp8^ 
was  made  on  the  12th  of  July. 

With  regard  to  the  document  itself,  there  are  only  two  p*- 
constructions  of  it ;  first,  that  it  is  an  absolute  Appointment  • 
support  of  that  view  we  have  these  facts  admitted— th^  ^ 
signed  by  the  only  person  who,  by  law,  had  a  right  tottf^ 
that  it  was  delivered  to  the  person  applying  for  the  sp/*^, 

(a)  1  Exch.  154.  (6)  10  Ad.  A  BL  ** 
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t  it  is  addressed  to  the  whole  public,  and  is  dated  at  "Dublin,"  T.  T.  1859- 

ere  the  living  was.     The   plain  meaning  of  the  document  is, 

y   far    as   lies  in  me  you  are  sexton."    The  only  other  poe- 

le  construction  of  the  document  is,  "  I  approve  of  the  appoint* 

nt,  provided  my  curates  approve  of  it-"    The  jury  have  found 

t  they  did  approve  of  the  appointment. 

Lastly,   h  is  sought  to  construe  the  document  by  the  parol 

deuce    of  Mr.  Bourne.    Where  a  written   document  refers   to 

ae  extrinsic  facts,  and  there  are  two  states  of  facts  to  which 

it    reference  may  be  pointed,   parol  evidence  may  be  admit- 

i  to  determine  the  ambiguity ;   but  here  there  was  no  circum- 

nee   which  could   be  referred  to   as  making  the   delivery  of 

3   document  conditional,   except  the  approval  of  the  curates \ 

d   it   has  been  found    by  the   jury  that    such   approval   was 

ren. 

Cur.  ad.  twit. 


Pioot,  C.  B. 

This  was  an  action  for  money  had  and  received,  brought  to  try 
»  right  to  the  office  of  sexton  in  St.  Andrew's  parish,  in  the  city 
Dublin.  It  was  proved  that  the  defendant  had  received  fees  of 
e  office  after  the  12th  of  Jury  1868 ;  and  the  main  question  was, 
aether  the  plaintiff  was  entitled  to  the  office  tinder  an  appointment 
sde  on  that  day  ?  It  appeared  hi  evidence  at  the  trial  that,  prior 
the  7th  of  July  1858,  the  plaintiff  had  (for  about  four  year*)  acted 
assistant  sexton,  Thomas  O'Connor  being  the  sexton  of  the 
irish,  and  also  the  parish  schoolmaster.  The  defendant  had  been 
ting  as  deputy  clerk,  a  person  named  Murphy  being  the  clerk,  but 
ing  a  person  advanced  in  fife,  and  not  (as  stated  is  the  evidence) 
ving  acted  as  such  since  the  year  1 853.  On  the  7th  of  Jury  1 86#, 
Connor  addressed  a  letter  to  the  vicar,  the  Rev.  Mr.  Bourne,  ten- 
tring  his  resignation  of  the  office  of  sexton,  from  the  duties  of 
bkh  he  proposed  to  retire  on  the  1st  of  August  following.  He 
companied  the  tender  with  a  certain  condition  in  reference  to  his 
suming  the  duties,  and  receiving  a  share  of  the  emoluments  of  Mr. 
[urphy,  the  clerk ;  which  duties  (as  I  have  stated)  he  had  for  some 
vol.  10.  32  L 
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T.  T.  1859*  time  discharged.    It  is  unnecessary  to  refer  in  detail  to  theerifa 
Exchequer. 
— -n on  this  subject,  because  the  jury  have  found  that  the  eooditkai 

9v  complied  with  by  the  vicar,  before  the  appointment  of  thepkir 

smith.       on  which  he  relies,  was  made.    And  this  appears  to  have  been  l 

on  accordingly,  for  O'Connor  stated  in  his  evidence:— "la pa: 

"  fact  Mr.  Bourne  did  appoint  me  to  the  clerkship  of  the  dc 

"  verbally,  immediately  on  the  writing  of  that  letter"  (of  the  7: 

July);   "he  did  afterwards,  at  Rathangan,  on  the  14th  of  J 

"  appoint  me  as  clerk ;   I  bad  a  personal  interview  with  bis 

"Rathangan,  in  his  parlour.99   He  further  stated  that,  on  the 

"  he  acted  as  clerk,  at  the  suggestion  of  one  of  the  curates.  Oa 

12th  of  July,  the  plaintiff  waited  on  the  vicar,  at  his  residence  it 

county  of  Kildare,  and  applied  for  the  office  of  sexton.    Ttev 

on  that  occasion,  gave  to  him  a  document,  all  in  the  victims  b 

writing,  in  these  words : — 

"Dublin,  July  12,  & 

"  This  is  to  certify  that  I  approve  of  Mr.  James  Newd 

"  being  appointed  to  the  situation  of  sexton  of  the  parish  d 

"  Andrew,  in    Dublin,    vacant   by    the    resignation   of  Tto 

"  O'Connor.  "  William  Bocshb,  Vfe 

"  To  sU  whom  it  may  concern." 

What  passed  at  the  interview  at  which  this  document  wisgi 
was  variously  represented  at  the  trial,  by  the  plaintiff,  on  the 
side,  and  by  the  Rev.  Mr.  Bourne  and  Mrs.  Bourne,  on  the  ot 
No  doubt,  however,  existed  as  to  the  fact  that,  on  the  12th  of  J 
the  plaintiff  solicited  his  appointment  to  the  office,  and  tid 
document  was  on  that  day  given  to  him  upon  that  solicitation.  • 
document,  having  been  thus  obtained  upon  the  12th  of  M< 
subsequently  shown  to  the  curates.  But,  in  the  interval  be* 
that  and  the  15th  of  July,  circumstances  and  communications  t 
place,  which  resulted  in  a  document  forwarded,  on  the  15th  of  k 
from  Dublin,  to  the  vicar's  residence  in  the  county  of  Kildift 
O'Connor,  who  had  written  the  letter  of  resignation,  of  the  7^ 
July.  O'Connor  stated,  in  his  evidence,  that  he  wrote  it  fa : 
16th,  that  being  the  day  on  which  the  vicar  would  receive  it; ' 
that  it  was  received  back  on  the  17th  of  July,  signed  by  the  rJ 
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)'Connor  gave  no  withdrawal,  in  writing,  of  his  resignation ;   nor  T.  T.  1859' 
ras  any  other  evidence  of  withdrawal  given,  save  that  of  the  sending  ' 

>f  this  document  to  the  vicar.    It  was  produced  at  the  trial,  and  was 
n  these  words : — 

"  Bathangan,  July  16, 1858. 

"  I  hereby  accept  the  withdrawal  of  the  resignation  of  Thomas 
'  O'Connor,  sexton  of  St.  Andrew's  Church,  Dublin. 

**  William  Bourns,  Vicar  of  St.  Andrew's,  Dublin." 

It  is  unnecessary  to  refer  further  to  the  circumstances  and  com* 
munications  connected  with  that  document,  because  the  jury  found 
that  this  withdrawal  was  colourable;  and  in  that  finding  the  defend- 
ant's advisers  have  (very  properly)  acquiesced.  There  can  be  no  doubt 
that  the  jury  found  rightly ;  for  O'Connor,  after  bis  letter  of  resig- 
nation of  the  7th,  acted  as  clerk  on  Sunday  the  1 1th  of  July ;  and 
after  the  withdrawal  of  his  resignation,  and  after  the  appointment  of 
the  defendant  to  the  office  of  sexton,  acted,  and  has  ever  since  acted, 
as  clerk.  He  stated  that  his  object  in  giving  the  interval  of  three 
weeks  (to  the  1st  of  August)  was  to  give  the  vicar  the  opportunity 
of  procuring  a  suitable  person  to  succeed  him.  On  the  16th  of 
August,  the  defendant  obtained  a  written  appointment  to  the  office 
of  sexton ;  and  he  having  received  some  fees,  and  some  proceedings 
having  been  taken  for  a  mandamus  by  the  plaintiff  in  the  Court  of 
Queen's  Bench,  this  action  was  brought  to  try  the  right  of  the 
plaintiff,  under  the  letter  of  the  12th  of  June,  and  on  the  allegation 
that  it  was  an  appointment  to  the  office,  which,  under  the  Church 
Temporalities  Act,  3  &  4  W.  4,  c.  37,  s.  68,  is  an  office  in  effect 
held  during  good   behaviour. 

It  is  not  necessary,  with  a  view  to  the  questions  which  have  been 
argued  before  us,  to  refer  to  any  other  parts  of  the  evidence,  save 
some  portions  of  the  Rev.  Mr.  Bourne's.  When  he  was  first  asked, 
on  the  part  of  the  defendant,  whether  he  signed  any  document  for 
the  plaintiff?  he  answered,  "I  did  sign  a  conditional  document." 
And  he  stated  that  the  document  produced  was  the  document  which 
he  so  signed.  He  stated,  that  he  did  not  recollect  declaring  any- 
thing in  particular ;  that  he  gave  the  document,  under  his  hand,  to 
the  plaintiff;  that  he  did  not  tell  the  plaintiff  what  to  do  with  it*, 
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T.  T.  1859-  that  Im  gave  it  into  the  plaintiff's  hand,  and  the  plaintiff  tat. 

s v <     Dublin.    A  good  deal  of  inquiry  was  made  from  the  wins  n 

r<  what  passed  on  the  occasion;  and  the  substance  and  eftcu,, 

•mith.  evidence  was,  that  the  plaintiff  solicited  the  appointment;  12 
testimonial  of  the  plaintiff's  character,  which  had  been  usedec: 
occasion  of  a  former  application  by  the  plaintiff  for  a  static 
Trinity  College,  and  which  had  been  signed  by  one  of  the  pw 
curates  of  the  parish,  and  by  two  intimate  friends  of  Mr.  B.c 
(one  of  whom  had  formerly  been  his  curate),  was  produced  to  - 
that  he  gave  to  the  plaintiff  the  document  of  the  12th  of  July  i~ 
on  as  an  appointment)  ;  and  that  he  made  no  verbal  statement : 
plaintiff  in  referenoe  to  it.  The  defendant's  Counsel  asked  tie  ft 
Mr.  Bourne  "  Whether  by  the  document  he  intended  to  appocn: 
"plaintiff  to  the  office  of  sexton?  whether  he  did,  by  the  doeomei^ 
"  point  him  to  the  office  ?  what  he  meant  by  saying  that  he  g>T?:i 
"  plaintiff  a  conditional  document  V  and  several  other  questions  pea 
to  ascertain  what  Mr.  Bourne's  intention  was  in  giving  the  I 
meat  to  the  plaintiff.  The  Rev.  Mr.  Bourne  having  said  a  that  is- 
"  not,  to  his  knowledge,  give  the  plaintiff  any  answer  but  wkttn 
"  contained  in  that  paper;  that  he  did  not  recollect  that  he  gavec 
44  any  answer  but  that  j "  and  having  afterwards  stated,  that  ttexr 
14  by  that  document  he  never  appointed  the  plaintiff  to  the  <£= 
I  refused  to  allow  any  evidence  of  the  Rev.  Mr.  Bourne's  intend 
or  any  parol  evidence  to  explain  the  meaning  of  the  document  & 
Bat  I  stated  to  the  Counsel,  that  I  would  receive  evidence  of  tr 
of  the  circumstances  showing  the  position  of  the  parties,  toerefc.' 
in  which  the  Bev.  Mr.  Bourne  stood  in  reference  to  the  parish.*: 
his  known  ordinary  course  and  practice  in  the  appointment  of  "- 
ministerial  officers  of  the  parish.  It  appeared  that  he  w*  *j 
much  advanced  in  life ;  that  he  resided  in  the  county  of  BU* 
that  he  occasionally  came  to  Dublin,  and  stayed  there  for  son*** 
and  that,  on  those  occasions,  he  attended,  nominally,  to  the  com** 
of  the  parish  and  the  service  of  the  church,  though  the  efts'* 
ministers  were  the  curates.  He  was  asked,  "  When  vaeaw**0^ 
44  officers  took  place,  what  practice  did  you  adopt  when  filling  ** 
44  vacancies  ?*    He  answered,  "I  used  to  fill  diem,  subject  to  * 
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consent  and  approbation  of  my  curates;"  and  he  added,  that  such  TVT.  1859. 

Exchequer, 
approbation,  in  the  present  instance,  was  not  made  known  to  him,     v__^ < 

ira  nrvvniv 

He  was  then  asked,  "  Whether,  when  he  wrote  the  document,  he  r> 

old  it  in  his  ordinary  way,  i*  reference  to  that  practice?"  This  smith. 
was  objected  to;  and  I  held  that  this  was  only  another  form  of 
offering  the  evidenoe  of  intention  which  I  rejected ;  that  the  infer- 
ence as  to  the  vicar's  intention  could  not  be  proved  by  his  own  tes- 
timony ;  and  that  if  the  practice  could  be  referred  to  for  the  purpose 
of  expounding  the  document,  this  must  be  done  by  the  Court,  con- 
struing the  written  instrument  by  reference  to  its  subject-matter,  and 
by  the  surrounding  circumstances.  And  I  was  of  opinion  that  the 
mere  fact  that  the  vicar  used  to  appoint  the  officers,  subject  to  the 
consent  of  the  curates,  was  not  sufficient  to  superadd  to  the  contents 
of  the  instrument  of  the  12th  of  July  a  condition  that  it  should  be 
subject  to  such  consent,  or  to  give  to  any  words  contained  in  it  the 
import  of  such  a  condition. 

The  jury,  on  questions  which  I  submitted  to  them,  found,  firstly, 
that  there  was  no  verbal  appointment  of  the  plaintiff  to  the  office. 
Secondly,  that  the  condition  annexed  to  O'Connor's  resignation,  of  the 
7th  of  July,  was  complied  with  by  the  vicar  before  the  appointment 
of  the  plaintiff,  of  the  12th  of  July.  Thirdly,  that  O'Connor,  by 
agreement  between  him  and  the  vicar,  made  bis  resignation  abso- 
lute before  the  withdrawal  of  his  resignation,  of  the  15th  or  16th  of 
July.  Fourthly,  that  the  withdrawal  was  colourable,  not  with  the 
intention  of  any  party  that  O'Connor  should  retain  the  office  of 
sexton,  but  for  the  purpose  of  defeating  the  appointment  of  Newen<- 
ham,  and  with  the  intention  that  the  resignation  of  the  7th  of  July 
should  remain  operative ;  and,  fifthly,  that  the  written  appointment 
of  the.  plaintiff,  of  the  12th  of  July,  was  approved  of  by  the  curates, 
before  O'Connor's  withdrawal  of  his  resignation,  of  the  15th  or  16th 
of  Jury.  The  last  finding  would  have  disposed  of  the  objection, 
if  it  otherwise  applied,  that  the  instrument  of  the  12th  of  July  was 
subject  to  the  consent  and  approbation  of  the  curates ;  unless  indeed 
it  were  also  necessary  that  such  assent  should  be  communicated  to 
the  vicar,  before  such  appointment  would  take  effect.  On  these 
findings,  I  directed  the  jury  to  give  their  verdict  for  the  plaintiff; 
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T.  T.  1859.  telling  them,  that  the  instrument  of  the  12th  of  July 
Exchequer. 
— v— '     a  valid  appointment  to  the  office. 

HXWEHHAM  •«.,-,        .    ^ 

v  The  defendants  Counsel  objected ;  and  called  upon  me  ut»i 

•kith.  "  to  the  jury  a  question,  whether  the  document  of  the  12th  a  J 
"  was  delivered  by  the  Rev.  Mr.  Bourne  as  am  appointment 
"  office  of  sexton  ?  "  Counsel  for  the  defendant  also  "sab 
"  that  there  was  evidence  to  go  to  the  jury  that  the  docrna 
"  the  12th  of  July  was  never  delivered  by  the  Rev.  Mr.  h 
"  o«  an  appointment  of  the  plaintiff  to  the  office  of  sextoo; 
"  that  I  should  leave  to  the  jury  the  question,  whether  tnei 
"  ment  was  at  all  delivered  as  an  appointment  ?  "  This  I  re 
to  do,  but  directed  the  jury  as  I  have  stated;  reserving  la* 
the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  C 
should  be  of  opinion  that  I  ought  to  have  so  directed,  and  w 
appointment  of  the  plaintiff  to  the  office  had  not  been  oafe 
conditional  order  for  entering  a  verdict  for  the  defendant)  c 
a  new  trial,  having  been  obtained,  upon  showing  cause  igs 
that  conditional  order,  several  questions  were  argued  W» 
First,  it  was  contended  that,  supposing  this  instrument  of  tie  1 
of  July  did  operate  as  an  appointment,  it  was,  nefertkeka 
appointment  to  take  effect  at  a  future  day ;  that  is  to  aaj, it' 
a  reversionary  appointment,  and  therefore  void. 

Against  this  it  was  contended,  by  the  defendant's  Counsel  fc 
that  as  the  office  of  sexton  was  a  ministerial  office,  an  appoto 
to  it,  according  to  several  authorities,  might  be  made  in  rews 
distinguishing  it  from  a  judicial  office.  Secondly,  it  warn? 
that  this  was  not  a  reversionary  appointment  at  all,  and  th* 
substance  and  in  fact  it  was  an  appointment  on  an  actual  res* 
tion.  It  certainly  is  laid  down,  in  several  of  the  boob,  i 
in  the  case  of  a  judicial  office,  an  appointment  cannot 
made  in  reversion ;  but  that  in  the  case  of  a  ministerial  <** 
may.  But  here  it  appears,  upon  the  face  of  the  appoint" 
itself  that  it  was  made  upon  a  vacancy  created  by  an  tf3 
resignation  by  Mr.  O'Connor  of  the  office  in  question;  a^d 
jury  found,  that  the  condition  mentioned  in  O'Connor's  resign*01 
was  complied  with   before  the  plaintiff's  appointment  b* 
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view  of  the  ease,  it  is  unnecessary  for  us  to  consider  the  rale  T.  T.  1859* 

Exchtqu.tr • 
of  law  referred  to,  or  its  application  to  the  particular  office  now 

in  question. 

It  was  further  contended,  that  there  was  that  in  the  manner 

in  which  the  appointment  was  given,  from  which  the  jury  ought 

to  have  inferred,  or  at  all  events  that  there  was  evidence  on  which 

they  ought  to  have  been  told,  that  they  were  at  liberty  to  infer  that 

it  was  not  intended  to  operate  as  an  appointment  at  all ;  and  upon 

this  part  of  the  case  the  defendant's  Counsel  contended,  first,  that 

this  was  a  case  in  which  the  document  might  be  treated  as  an  escrow, 

not  to  be  acted  on  until  something  further  was  done ;  and,  secondly, 

that  the  document  might  be  explained  by  parol  evidence,  like  a 

guarantee,  which,  they  argued,  was  capable  of  such  explanation. 

As  to  the  first  point,  that  this  document  was  delivered  as  an  escrow, 

and  was  not  intended  to  be  an  absolute  appointment,  perhaps  the 

defendant  is  not  in  strictness  entitled  to  rely  upon  it;  for  that 

view  was  not,  distinctly,  presented  at  the  trial    However,  it  may 

have  been  intended  to  be  included  in  the  requisition  made  to  me 

to  leave  to  the  jury  the  question  whether  it  was  delivered  at  an 

appointment ;  and  I  am  not  disposed  to  scan  too  nicely  the  terms 

used  by  Counsel  in  calling  for  a  direction,   in  the  hurry  of  Nisi 

Frios,  if  their  meaning  can  be  fairly  collected  from  their  words. 

But  it  appears  to  me  perfectly  clear  that,  in  the  evidence  given 

at  the  trial,  there  was  nothing  to  warrant  the  sending  of  any 

such  question,  in  any  shape,  to  the  jury.     The  testimony  of  the 

plaintiff  and  of  Mrs.  Bourne,  and  even  the  testimony  of  Mr.  Bourne 

himself  wholly  removed  any  foundation  for  any  such  inquiry.    I 

am  speaking  of  such  a  question  as  arose  in  Pym  v.  Campbell  (a), 

where  it  was  held  that,  if  an  agreement  be  signed,  absolute  on  the 

face  of  it,  but  there  is  a  stipulation  that  until  some  further  act  is 

done  it  is  to  have  no  operation,  the  instrument  cannot  be  treated 

as  signed,  although  it  bears  a  writing  purporting  to  be  a  signature, 

until  the  thing  stipulated  has  been  done.  It  was  said  that,  in  this 

case,  the  circumstances  under  which  the  instrument  was  delivered 

might  have  been  presented  to  the  jury  to  show  that  such  a  condi- 

(«)  6  Ell.  &  Bl.  370. 


256  COMMON  LAW  REPORTS. 

T.  T.  1859.  tionil  delivery  did  in  fact  take  place.   The  law  ia  dear,  tha* 
Exek*q*cr. 
*— v stipulation  may  be  inferred  from  circumstances  and  ccndo&i 

well  as  proved  by  words.     But  here  there  was  nothing  to  k 

any  such  inference.    The  evidence  was,  that  the  Rev.  Mr.  B» 

was  asked  for  an  appointment,  and  that  he  gave  the  fan 

of  the    12th  of  July  without  any  stipulation  or  statement  * 

what  the  plaintiff  was  to  do  with  it,  and,  therefore,  wittau 

stipulation  or  statement  imposing  any  condition  upon  the  sr: 

or  delivery  of  the  document.      Upon  the  face  of  the  docra 

itself  there  is  nothing  conditional.    It  is  not  addrened  to  I 

curates.     It  is  addressed   "to  all  whom  it  may  concern;"; 

there  is  nothing  whatever  in  its  contents  to  connect  it  with  c 

thing  from  which  an  inference  of  any  condition  or  restriedot 

the  ordinary  import  of  its  words  could  be  drawn.     That  pot* 

of  the  case,  therefore,  is  disposed  of  by  the  evidence. 

Then  it  was  contended,  that  parol  evidence  might  bep 

to  show  that  the  instrument  was  not  in    fact  an  appoints 

or  that  it  was  not  intended  by  Mr.  Bourne  to  operate  «  k 

This  is  a  question  of   great  importance.     It  ia  of  the  ins 

consequence  that  it  should  not   be  supposed,   from  float  to 

to  be  found  in  the  language  in  which  Judges  speak  of  the  es 

sition  of  certain  written  instruments,  that  any  of  the  sotktf 

warrant    the  proposition,  in  its  generality,   that  parol  eridrf 

is    admissible   to  explain  a  written   instrument.      They  tf* 

cases  in  which  the  "surrounding  circumstance*"  were  •£-■ 

to  be  shown,  in  order  to  supply,  by  proof  of  the  subject* 

of  the  contract,  and  the  circumstances  under  which  it  was  m 

and  the  position  of  the  parties,  some  matter  which  was  necesss 

to  make  clear  that  which,  without  such  proof,  would  be  amfo> 

We  are  not  here  dealing  with  the  well-known  excepted  can 

which  evidence  of  the  declarations  of  the  party  have  been  reeer 

to  identify  a  person  or  a  thing,  or  to  rebut  an  equity.    Tte  v 

of  cases  relied  on  before  us  was  that  of  instruments  (sod1 

guarantees)   in  which  parol  or  extrinsic  evidence  was,  mxp 

tionably,    received  for   the  purpose  of  aiding    the  constrx* 

of  the  instrument.     But  it  was  not  parol  or  extrinsic  ewk: 
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of  the  intention  of  the  parties,  it    was  evidence  Dot   to  prove  T.  T.  1859. 
what  was  intended  by  the  parties  to  the  instrument,  bat  to  prove 
facts  and  circumstance*  to  which  the  document  related,  and  thus 
to  make,  not  the  witnesses,  but  those  facts  and  circumstances,  the 
expositors  of  the  words  which  were  used  in  reference  towards 
them.      See  2  Taylor  on  Evidence,  p.  963,  s.   1087.      I  shall 
not   go  at  length   into  those  authorities.      I  shall  refer  only  to 
one  of  the  last -of  them,  which  was  not  cited  at  the  Bar,  Bain- 
bridge  v.  Wade  (a).     There,  the  case  of  Ooldshede  ▼.  Swan(b), 
and  the  previous  authorities,  were  made  the  subject  of  comment. 
In  Bainbridge  v.  Wade,  a  declaration  in  assumpsit  alleged  that  L. 
had  requested  plaintiff  to  sell  and  deliver  to  him  goods  in  the  way 
of  plaintiff's  business ;  and  plaintiff  had,  at  L.'s  request,  consented  to 
do  so,  provided  defendant  would  guarantee  the  payment,  of  which 
defendant,  before  the  making  of  the  promise  after  mentioned,  had 
notice ;  that  afterwards,  and  before  L.  was  indebted  to  plaintiff  for 
any  goods,  and  when  no  goods  delivered  by  plaintiff  to  L.  were 
unpaid  for,  and  no  money  was  due  from  L.  to  plaintiff,  on  any 
account  whatever,  defendant,  by  writing    addressed  to  plaintiff, 
promised  in  the  words  following : — "  I  hereby  guarantee  the  pay* 
"  ment  of  any  sum  or  sums  of  money  due  to  you  from99  L.,  "the 
"  amount  not  to  exceed,  at  any  time,  the  sum  of  £100;"  that  after* 
wards  plaintiff,  confiding,  &c.,  supplied  goods  to  L.  for  reasonable 
prices,  amounting  to  £100,  and  thereby  allowed  L.   to  become 
indebted  to  him  in  £100;    that  L.  had  not  paid;   breach,  that 
defendant  had  not  paid.    On  demurrer  to  the  declaration,  it  was 
held  that  the  circumstances  stated  in   the  declaration  might  be 
looked  at  to  explain  the  meaning  of  the  writing,  and  that  the  writing, 
so  explained,  showed  a  good  consideration  for  defendant's  promise ; 
namely,  the  future  advances  by  plaintiff  to  L.,  so  as  to  satisfy 
the  4th  section  of  the  Statute  of  Frauds.    The  question  there  plainly 
was,  whether  the  words  "  sums  of  money  due  to  you  "  signified  sums 
of  money  "  now  due"  or  "sums  of  money  hereafter  to  become  due  ?" 
The  facts  proved  showing  that  nothing  was  due  at  the  time,  the 

(a)  16  Q.  B.  69.  (&)  1  Exch.  154. 

vol.  10.  33  x. 
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T.  T.  1859*  guarantee  would  have  bad  no  operation,  in  relation  to  the  nmc 
Excktqmtr. 

ing  circumstances,  if  it  referred  to  the  past ;  and  thus,  h  c 

to  give  it  operation,  and  to  apply  it  to  an  existing  snbjeet-nife. 

was  construed  as  having  reference  to  the  future.     Some  obtem.; 

were  made  by  the  Court,  in  the  course  of  the  argument  and  '^ 

ment  in  that  case,  which  explain  not  only  what  the  Conn  ♦*• 

decided,  but  the  course  of  previous  decision  in  this  class  of  icl 

itiesi 

It  was  contended  that  evidence  of  those  facts  could  sot  be  & 

for  the  purpose  of  construing  the  document,  upon  the  ordinary:. 

that  the  document  must  be  its  own  expositor.     Bat  Lord  Camp*. 

in  reply  to  this  argument,  observed : — "  The  question  is,  whetfer;: 

"state  of  circumstances  contemporaneous  with  the  making  dz 

"contract  may  not  be  shown?"    And  again: — "It  seems  te  2 

"  something  like  receiving  oral  evidence  of  the  state  of  pnpr 

44  which  is  the  subject  of  a  will."    And  Lord  Campbell,  wfo 1 

came  to  give  judgment,  said : — "  When  I  look  at  the  facto  afc 

"  by  the  demurrer,  I  see  no  room  for  doubt.    No  one  will  cooia. 

44  or  ever  has  contended,  since  Meret  v.  Anselly  that  the  effect  tf . 

44  written  instrument  can   be  varied  by  oral  evidence;  *H  tk, 

44  is  permitted  is,   to  show  in  what  sense  words    are  used,  r 

44  showing  what  the  situation  of  the  parties  was  at  the  tint  J 

"think  that  Shortrede  v.  Cheek,  Brooke  v.  Haigh,  Goldtkd' 

"  Swan,  and  Edwards  v.  Jevon*f  were  all  properly  decided."  > 

Mr.  Justice  Erie  said : — "  I  am  surprised  to  find  that  toe  kin* 

"Counsel  for  the  plaintiff,  after  the  decisions  in  this  Court, & 

44  Common  Pleas  and  the  Exchequer,  disputes  the  doctrine,  tkis 

44  evidence  of  the  circumstances  of  the  parties  may  be  kt  in  * 

44  explain  the  meaning  of  an  instrument."    In  this  case,  I,  ptrbp 

allowed  too  large  a  latitude ;  for  I  permitted  evidence  to  be  gnu* 

the  practice  of  Mr.  Bourne  with  reference  to  the  appointment 

these  offices ;  and  the  only  piece  of  evidence  which  did  exist,  ty 

which  it  was  possible  to  construe  that  instrument,  was  the  evidc*  1 

given  of  that  practice.    But  there  is  nothing  in  the  form  of  d* 

instrument  which  in  any  manner  affects  the  appointment,  by  $1 

reference  to  the  approbation  of  the  curates.     There  is  no  postpoofr 
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nent  of  the  appointment  until  an  opinion  had  been  obtained  from  T.  T.  1859. 

lie  curates.     It  is  not  addressed  to  the  curates.     There  is  no     < r — * 

tmbiguous  word  in  it,  which  the  habit  or  practice  of  the  vicar  v 

[supposing  it  were  admissible  for  this  purpose,  without  any  ref-        smith. 

^rence  to  it  in  the  instrument)  could  explain.     The  vicar's  habit 

and  practice  in  these  matters  was  of  his  own  creation,  and  he  might 

tiave  abandoned  or  adhered  to  it,  as  he  pleased.   Whether  he  did  or 

did  not  intend  to  act  upon  it  could  only  be  determined  by  the 

contents  of  the  instrument.    If  the  uniform  practice  of  the  vicar  had 

"been  to  depute  to  the  curates  the  making  of  the  appointment,  and  if 

the  instrument  had  been  addressed  to  them,  the  argument  might 

have  been  urged  (whether  successfully  or  not  it  is  unnecessary  to 

consider)  that  the  usage  might  be  referred  to  as  a  circumstance 

connected  with  the  appointment,  and  explanatory  of   the    term 

►  "  approve."     But  the  reverse  of  this  was  the  fact.     There  is,  there* 

;  fore,  no   ground  for  importing  any  meaning  into  the  document, 

derived  from  the  habit  or  practice  of  the  vicar. 

These  portions  of  the  case  being  thus  disposed  of,  the  only  ques- 
tion which  remains  is  whether,  taking  this  instrument  as  it  stands, 
incapable  of  explanation  by  parol  evidence,  and  deriving  no  expla- 
nation inconsistent  with  its  being  absolute  in  its  import,  from 
extrinsic  circumstances,  it  operates,  by  its  terms,  an  absolute  ap- 
pointment? and  I  confess  I  think  it  difficult  to  understand  how 
otherwise  it  can  be  construed.     It  states  a  vacancy  in  the  office  of 
sexton.    It  states  that  the  vicar  who  signs  it,  and  who  alone,  by 
law,  has  vested  in  him  the  power,  and  has  also  cast  upon  him  the 
duty,  of  filling  that  vacancy,  "  approves  of  the  plaintiff  being  ap- 
pointed to  the  situation.*9  The  vicar,  knowing  that  the  curates  are  in 
the  actual  administration  of  the  affairs  of  the  parish,  passes  them  by, 
and  delivers  the  paper  to  the  person  who  solicits  the  appointment, 
"to  all  whom  it  may  concern."    Who  are  those  persons?    Mani- 
festly, all  the  parishioners,  who  are  all  interested  in  the  appointment. 
It  suggests  no  one  upon  whose  concurrence  any  future  decision  is  to 
rest,  or  any  future  act  is  to  be  done.    Such  being  the  frame  and 
language  of  the  document,  and  such  the  circumstances  under  which 
it  was  given,  it  appears  to  me  that  it  can,  in  reasonable  construction, 
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T.  T.  1859*  bear  no  other  meaning  than  that  of  an  appointment  to  the  q 
^^_^     of  the  person  of  whom  the  vicar  signifies  bia  approval,  to  i2  < 
v  may  be  concerned  in  the  appointment    No  particular  form  of  « 

•both.  is  necessary  to  constitute  an  appointment.  Analogous  cases,  t; 
the  subject  of  the  creation  of  estates,  were  cited  in  the  argnne 
Maiden's  ease  (a)  ;  Holms  v.  Seller  (6).  It  ia  unneoeswr 
refer  further  to  them.  In  a  vast  variety  of  caeea,  words  of  pro 
agreement  for  enjoyment,  though  contemplating  future  acti  of  u 
ranee,  have  been  held  to  operate  as  an  actual  demise.  We  o 
perhaps,  conjecture  that  the  Rev.  Mr.  Bourne  really  did  it. 
something  else  besides  what  he  wrote.  I  can  only  say,  ii » 
non  dixit*  We  are  obliged  to  apply  to  particular  cases  g*a 
rules  of  law ;  and,  upon  the  whole,  we  are  of  opinion ; 
this  was  a  valid  appointment,  and  that  the  verdict  caww 
disturbed  on  any  of  the  grounds  on  which  it  ia  sought  to  d 
aside. 

Rxcha&ds  and  Gjuexhx,  BB.,  concurred. 

FlTSOBBALD,  B. 

I  concur  in  the  judgment,  though  I  confess  that  the  result  a'i 
ease  ia  not  satisfactory  to  my  mind.  Of  the  questions  discos 
before  us,  the  only  one  of  substance  appeared  to  me  to  be  i 
question,  whether  the  letter  of  the  12th  of  July  operated  u 
present  appointment  ?  I  confess  I  think  the  most  obvious  cowm 
tion  of  that  instrument  to  be,  that  it  was  not  an  appointment,  i 
an  approbation  by  Mr.  Bourne  of  an  appointment  made  or  to 
made  by  another.  That  raises  a  question  as  to  the  conatroctka 
the  language  of  the  instrument,  because  it  is  not  contended  d 
the  words  were  absolutely  insufficient  to  operate  as  a  present  s, 
pointment.  We  must  then  apply  the  ordinary  rules  of  construct 
and  of  these  the  most  elementary  are  to  consider  the  condition  Q 
capacity  of  the  parties  to  the  instrument,  and  the  consideration 
which  it  is  founded.  One  of  the  parties  is  the  plaintiff  who « 
capable  of  accepting  a  present  appointment,  and  the  other  tf* 
(a)  Moore  8 ;  S.  C,  Cro.  Elia.  33.  (6)  3  Lev.  306. 


COMMON  LAW  REPORTS.  261 

tourne,  who  was  not  only  capable  of  making  an  appointment,  bat  T.  T.  1859. 

vas  the  only  person  who,  by  law,  had  the  power  of  making  that     < — * 

appointment.   Then  what  is  the  consideration  of  the  appointment?  v 

It  is  the  vacancy  of  the  office,  it  being  one  which  Bourne  had  smith. 
he  power  of  making  the  appointment  to,  and  which  it  was  his  dnty 
to  fill  up.  That  being  so,  it  seems  to  me  to  fix,  beyond  all 
loubt,  the  meaning  of  the  language  of  the  instrument,  if,  as  is 
idmitted,  it  will  bear  the  meaning  of  a  present  appointment. 
There  is  no  doubt  that  the  authorities  show  that  where 
the  language  of  an  instrument,  not  under  seal,  is  ambiguous, 
evidence  of  collateral  circumstances  may  be  resorted  to  ;  but  I 
apprehend  those  authorities  will  be  found  limited  to  the  oases 
of  which  my  Lobd  Chief  Baron  has  spoken,  where  the  in- 
strument contains  a  reference  to  extrinsic  facts  and  occurrences, 
but  which  facts  it  refers  to  in  ambiguous  language;  there  you 
may  refer  to  evidence  of  the  facts,  for  the  purpose  of  fixing  the 
meaning  of  the  language.  I  apprehend  the  authorities  go  no 
farther  than  that;  and  even  if  they  did,  what  was  the  evidence 
sought  to  be  given  in  this  case  ?  It  was  only  the  evidence  of  the 
writer  of  the  instrument  itself,  as  to  what  took  place  between  him 
Mid  the  other  party  on  the  occasion  of  its  being  written.  A  party 
cannot  thus  explain  the  meaning  of  what  he  has  himself  written. 
For  these  reasons  I  concur  in  the  judgment,  although  I  own  the 
result  of  the  case  is  not  entirely  satisfactory  to  my  mind.  This, 
however,  is  owing  to  matters  of  fact,  and  not  of  law,  which 
matters  of  fact  I  see  no  mode  of  investigating  further,  if  a  new 
trial  were  directed. 
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H.  T.  1860. 
Exchequer. 


Jan.  24,  96, 
27- 


ATTORNEY-GENERAL  *.  MAXWELL 


It  ii  not  mow.  Ihfo&matxoh  for  legacy  duty. — The  information  contra: 

■try,  in  order 

that  legacy      counts;  and  the  first  count  was  In  debt,  for  £450.  16s* fit i 

duty  should  bo 

payable  in  re-  duty  on  certain  shares  of  the  personal  estates  of  WiUaa  I 

peraraal  estate  William  Cromwell  Bayly,  Isabella  Sarah  Bayly,  and  Am*  I 

th*  such^per^  Administered   by    the    defendant.      The    second    count  ye 

h°£e  ^JJ^  £400.  6s.  9d\,  duty  in  respect  of  the  personal  estate  of  tkl 

in  hii  Hfetime    Anne  Bayly,  which  came  to  the  defendant  aa  her  executor  «i 
a  present  rignt 

to  receive  the  siduary  legatee.     The  third  count  was  for  £861.  2s.  9*,  d*? 
fond  charged. 
Upon  the      residues  of  personal  estates  of  William  Bayly,  William  Crcc 

W^L^ct  Bayly,  Isabella  Sarah  Bayly,  Anne  Bayly,  and   the  Hob.  A 

setde^°npon     Bayly»  due  by  defendw,t  M  th«  personal  representative  of  »e 

forW1  an?A    8on8  "^P60**™1/  *  *»*  the  fourth  count  was  for  £851.  2s>& 

his  wife  (in  bar  on  an  account  stated.    Plea  to  the  first  count — As  to  £40,  pi? 

of  her  share  in 

his  personal     the  £450.   16s.  therein  mentioned,  being  portion  of  the  «b« 

estate),  and   *  _ 

the  issue  of  the  William  Cromwell  Bayly,  Isabella  Sarah  Bayly,  and  Adk& 

marriage;  and 

it  was  provid-    defendant  satisfied  and  discharged  the  same,  by  payment  before** 

should  he  no    brought;  and  as  to  the  residue  of  the  said  sum  of  £450. 1^' 

sud£  "the?*  <***•    Plea  to  the  8econd  oonnt— Payment.     Plea  to  the  thirst 

he^the^bj!  fourth  co01*8— TbtLi  *•  8um  of  £851.  2s.  9d.,  therein  mentis* 

came  entitled    composed  of  the  two  sums  in  the  first  and  second  counts;  *d* 
to  a  Tested  in- 
terest in  the    the  sum  of  £440.  6s.  9<L,  part  thereof,  and  portion  of  the  doty  ^ 

after  the  de-    shares  of  William  Cromwell  Bayly,  Isabella  Sarah  Bayly,  sndA^ 
cease  of  W. 
and  A,  the 

fond  was  to  be  held  "  for  the  only  proper  use  and  behoof  of  W.,  his  executors,  ad. 
mmistrators  and  assigns."  W.  died,,  leaving  issue  B,  C  and  D,  who  were  bit 
next-of-kin.  B,  C  and  D  then  died  without  h&ring  attained  a  Tested  interest  in 
the  fund,  and  the  trust  in  favour  of  W.'s  estate  became  absolute,  subject  to  A.'s 
rights.  At  B's  death,  his  next-of-kin  were  C,  D  and  A/  The  next-of-kin  of  C 
were  D  and  A,  and  D's  sole  next-of-kin  was  A.  The  defendant,  who  was  the  per- 
sonal representative  and  residuary  legatee  of  A.,  also  took  oat  representation  to 
W.,  B,  C  and  D. 

Eeld,  that  he  had  received  or  retained  the  fund  (within  the  meaning  of  the  fftn 
section  of  the  5  4  6  Vic.,  c  82),  for  the  benefit  of  the  personal  representative!  of 
W.,  A,  B,  C  and  D,  i.  «.,  of  himself,  and  that  he  was  liable  for  legacy  dor/  in 
respect  of  each  of  those  fire  estates. 
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Bayly,  and  the  whole  of  the  duty  on  the  share  of  the  Hon.  Anne  H.  T.  I860. 
Bayly,  payment  before  action  brought,  and  as  to  the  residue,  nil  debet*     v_— ^ \ 

ATTORNEY- 
GEN1EBAL 


The  case  having  come  on  for  trial  upon  these  pleadings,  a  special 


verdict  was  taken  by  consent,  and  the  facts  set  forth  in  the  special  v. 

W  A  TVVT  T 

verdict  were  as  follows: — That   by  indenture  dated   the  17th  of 
October  1886,  executed  on  the  marriage  of  the  Hon.  Anne  Max- 
well and  William  Bayly,  jun.,  the  fee-simple  lands  of  Kilcreene,  the 
property  of  William  Bayly,  jun.,  were  conveyed  to  trustees  and  their 
heirs,  to  the  use  of  William  Bayly,  sen.,  for  life ;  remainder  to  Wil- 
liam Bayly,  jun.,  for  life ;  remainder  to  the  first  and  other  sons  of 
the  marriage,  in  tail  male ;  remainder  to  William  Bayly,  jun.,  in  fee. 
By  the  same  settlement,  a  sum  of  £15,950,  late  currency,  secured  by 
bonds,  bearing  interest  at  £5  per  cent.,  was  assigned  by  William 
Bayly,  jun*,  to  other  trustees,  in  trust,  to  pay  the  interest  to  Wil- 
liam Bayly,  jun.,  for  life,  and  after  his  decease  to  pay  out  of  the 
interest  £600  per  annum  to  Anne  Maxwell,  for  life,  in  bar  of  dower 
and  distributive  share  of  personalty,  and  to  pay  the  residue  of  the 
interest  for  the  maintenance  of  the  younger  children ;  and  if  there 
should  be  no  child  of  the  marriage,  or  if  all  such  should  die  under 
twenty-one,  unmarried  and  without  issue,  then  to  pay  said  residue 
to  the  executors,  administrators  or  assigns  of  William  Bayly,  jun.; 
and,  after  the  death  of  the  survivor  of  the  husband  and  wife,  upon 
trust,  as  to  the  said  sum  of  £15,950,  if  there  should  be  issue  of  the 
marriage  one  only  son,  then  (subject  as  aforesaid)  to  pay  same  to 
him  at  twenty-one ;  or  if  he  should  die  under  that  age,  leaving  issue, 
to  his  issue  in  equal  shares ;  and  in  case  there  should  be  an  eldest  or 
only  son,  and  one  or  more  child  or  children,  or  no  son,  and  one  or 
more  daughter  or  daughters,  then  to  pay  £5000,  part  of  the  said 
sum  of  £15,950,  amongst  said  younger  children  or  daughters,  or 
their  issue,  as  William  Bayly,  jun.,  should  appoint,  and  in  de&ult  of 
appointment,  equally  among  them  as  tenants  in  common ;  the  share 
or  shares  of  a  son  or  sons  to  be  paid  and  transferred  to  him  or  them 
at  twenty-one,  and  of  a  daughter  or  daughters  ai  twenty-one  or 
marriage.     Provided  always,  that  if  such  younger  children,  being 
sons,  should  die  under  twenty-one,  without  leaving  lawful  issue  living 
at  their,  death,  or,  being  daughters,  should  die  under  twenty-one  or 
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H.  T.  1860.  marriage!  then  that  their  shares  of  the  £5000  should,  in  dtfc 
Exchtqmer* 
, appointment,  go  to  the  survivors,  and  be  considered  a  vested^ 

gersbal     w  interests,  and  be  payable  as  the  original  share.    And  12  & 

••  residue  of  the  £15,950,  after  payment  of  the  £5000,  in  tret. 

MAXWKXL. 

the  decease  of  the  survivor  of  the  husband  and  wife,  to  by  « 
invest  same  in  the  purchase  of  lands  in  Ireland,  to  be  sealed  v 
same  uses  as  the  settled  lands :  and  in  case  there  should  be  k: 
or  issue  of  the  marriage,  or,  being  such,  they  should  sH  dk  x 
they  became  entitled  to  a  vested  interest  in  the  £5000,  u> 
residue  of  the  £15,950,  then  that  the  trustees  should  stud 
sested  of  said  sum  of  £15,950  and  interest,  after  the  decease 
survivor  of  the  husband  and  wife,  for  the  only  proper  um  tri  fe 
of  the  said  William  Bayly,  jun.,  his  executors,  adminiatraion 
assigns. 

That  there  was  issue  of  the  marriage  of  William  Bajlr,; 
and  Anne  Maxwell,  three  children,  William  Cromwell  B? 
Isabella  Sarah  Bayly,  and  Anne  Bayly.  That  William  Br 
jun.,  the  husband,  died  in  September  1840,  intestate,  rJ 
having  exercised  the  power  given  to  him  by  the  settlement 
ing  his  widow  Anne  Bayly,  and  his  three  children,  farming;  < 
that  on  the  24th  of  November  1840,  administration  of  his  est** 
effects  was  granted  to  Clayton  Bayly  Savage.  That  William  0: 
well  Bayly  died  on  the  29th  of  May  1 849,  Isabella  Sarah  Baj);  *> 
2nd  of  July  1849,  and  Anne  Bayly,  jun.,  on  the  24th  of  Marcbl? 
and  that  said  three  children  died  intestate,  unmarried,  and  ^ 
twenty-one.  That  the  Hon.  Anne  Bayly,  the  mother  and  «** 
of-kin  of  the  survivor  of  the  three  children,  died  on  the  ft* 
November  1857,  and  by  her  will  bequeathed  all  her  property  «; 
defendant,  and  made  him  her  executor ;  and  that,  on  the  fie-; 
May  1858,  probate  was  granted  to  him.  That  Clayton  Bf 
Savage  having  died,  administration  de  bonis  nan  to  Wiffiso  iff 
juil,  was  granted  to  the  defendant,  in  July  1858;  snd  I** 
obtained  administration  to  Anne  Bayly,  jun.,  on  the  8th  "n 
1858,  and  to  William  Cromwell  Bayly  and  Isabella  Sarai^'j 
the  22nd  of  February  1859.  That  on  the  31st  of  December'^ 
the  defendant  furnished  a  residuary  account  of  the  per***1  ^ 
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:  Williani  Bayly,  Jan.,  to  the  amount  of  £13,204.  15s.  lid,  Mm  H.  T.  1869: 
alance  of  the  settled  fund,  On  which  the  duty  waft  assessed  to  Jaene^um 
132.  08.  lid.  And  also  an  account  of  the  estates  of  William 
Iromwell  Bayly,  Isabella  Sarah  Bayly,  and  Anne  Bayly,  jun., 
mounting  respectively  to  £4611.  lbs.  lid.,  £&068.  12s.  7d.,  and 
'9008,  all  portions  bf  said  settled  fund,  on  which  the  duties  ftever- 
lly  assessed  were  £107.  12s.,  £121;  Is.  5d.,  and  £90.  Is.  8d.  That 
tt  respect  of  those  three  Shares  defendant  paid  the  Stttn  of  £40; 
The  like  account  of  the  personal  estate  df  the  Hon;  Anne  Bayly 
vas  furnished  to  the  sum  of  £1344.  lis.  6d.,  Also  portioh  of  the 
rust  fund,  oh  which  the  duty  was  assessed  to  £4Q0.  6s.  9dM  and  this 
mm  was  paid  by  the  defendant.  Thai  all  those  residuary  aceduntft 
except  that  of  die  Hoh:  Anne  Bayly)  were  fumiiHed  under  a 
written  protest ;  and  thkt  the  Hon.  Anne*  Bayly  never  took  oat  ad- 
ministration to  any  of  her  said  three  children,  or  paid  any  duty  Air 
their  personal  estates. 

R.  Jebb9  with  F.  Macdonogh,  for  the  Cforin. 

The  Crowti  first  claims  doty  ftbhi  the  defendant  as  executor  of  the 
Hon.  Anne  Bayly.  This  claim  has  been  satisfied  by  the  defendant, 
and  the  fund  on  which  it  is  payable  is  admitted  to  be  the  fund  in 
the  settlement.  The  next  claim  is  for  duty  payable  by  tM  defend- 
ant, as  Administrate*  of  William  Bayly,  jnrt.,  whd  died  in  1840, 
intestate,  fend  who,  under  the  trusts  of  the  settlement,  and  hi  the 
6v4ntt  that  happened,  viz.,  on  the  death  bf  all  the  children  under 
age  and  unmarried^  became  absolutely  entitled  to  the  fundi  It  Is 
settled  thkt  WhAre  the  ultimate  limitation  of  a  Aind  i*  to  the  execd- 
tors,  administrators  and  assigns  of  a  party,  the  woftU  «*  fetectttori)" 
&c.,  are  words  of  limitation,  and  the  party  takes  the  fund  as  his 
absolute  propettf :  2  Hta*.  B$6H.y  p.  1016* ;  2  Mr.;  tffc  103-4. 
The  personal  representative  takes  the  fund  as  assets  of  William 
Bayly;  trot  However  as  ptrtoM  dktyfidM,  but  M  thtote8  ibr  the 
persons  beneHblaliy  tintiUBd  id  the*  residue :  LdHtf  v.  Wtekbwm  (a). 
Those  persons  are  the  persons  who  were  the  next-of-kin  at  the  time 
of  the  intestate's  death:  Harrington  v.  Harte(b)  j  2  Jar.,  p.  103; 

(«)  17  Beav.  471.  (*)  1  Cox,  131. 

VOL.  10.  34  l 
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H.  T.  1860.  and  his  widow  was  excluded  under  the  provision*  of  the  sr- 
v_ — 20Z5     ment     Taking  the  fund  in  that  capacity,  the  defendant  ii  Ll 
for  the  duty,  under  the  37th  section  of  5  &  6  Fie,  c.  81 

The  next  claim  against  the  defendant  is  as  administrttor  of  V. 
liam  Cromwell  Bayly.  The  three  children  haying  become  eq~ 
entitled  to  the  fund*  when  William  Cromwell  Bayly  died  in  Is 
under  age  and  unmarried,  his  next-of-kin  became  entitled.  L- 
were  the  two  remaining  children  and  his  mother.  Those  jbm 
therefore,  or  the  administrator  representing  them,  were  liable,  sj 
the  37th  section,  to  the  duty  on  William  Cromwell  Bayly's  pon. 
of  the  fund.  In  the  same  year,  1849,  another  devolutions; 
fund  took  place  by  the  death  of  Isabella  S.  Bayly,  whentfe: 
maining  child  and  her  mother  became  entitled  to  her  shin,  u 
therefore,  liable  to  duty  in  respect  of  it.  The  last  devolutions 
place  in  March  1857,  when  Anne  Bayly,  jun.,  died,  and  hermsi 
as  her  sole  next-of-kin,  became  entitled  to  the  entire  food;  h 
therefore,  liable  to  duty  on  so  much  of  it  as  she  derived  s 
Anne  Bayly,  jun.  These  are  the  five  duties  claimed,  sad  a 
arise  on  different  estates,  not  partial  interests  in  the  same  a 
They  might  all  (as  the  mother  did)  have  disposed  of  their  pcra 
by  will,  if  capable  of  making  one.  It  was  an  interest  in  possess 
the  mother,  for  her  partial  life  interest  merged  in  herrighu 
principal.  The  liability  for  which  the  Crown  contends  da 
arises  upon  the  provisions  of  the  statute  ;  but  the  very  p 
under  discussion  was  assumed  as  law  in  The  Attomey-Gtm 
Malkin  (a).  That  case  was  founded  on  Darnel  v.  Auftyi 
He  also  cited  HoUaway  v.  CUarkson  (c)  \  Alien  v.  Tkor?1 
In  re  Hilla*(e). 


B.  Stephen*  (with  H.  Hamilton  and  H.  Joy),  for  the 
fendant. 

The  fund  remained  subject  to  the  trusts  of  the  settlement^ 
the  death  of  the  Hon.  Anne  Bayly.    Until  then,  no  one  wis  «* 


(«)  2  Fhffl.  64. 
(c)  2  Hare,  521. 


(e)  2  Ir.  Jut.  36. 


(ft)  1  Pkffl.  1. 
(<Q7BeaT.71 
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The  fund  has  now,  for  the  first  time,  been  B.  T.  I860. 

Exchequer. 
paid  out  to  anyone;  and  three  duties  are  now  demanded  in  re- 
spect of  that  one  enjoyment.    First,  the  Crown  claims  duty  at 
£3  per  cent,  upon  the  entire  fund,  as  assets  of  the  Hon.  Anne 
Bayly.     That  has  been  paid.     Duty  is  then  claimed  upon  the 
entire  fund  in  this  way : — The  Crown  treats  the  fund  as  if  it  had 
existed  in  specie  a  valuable  interest  at  the  death  of  William  Bayly, 
jun.,  in  1840,  and  had  then  passed  over  to  his  three  children,  his 
wife  being  barred  by  the  settlement ;  and  it  claims  another  duty 
upon  the  entire,  at  £1  per  cent,  as  if  the  three  children  had  actually 
divided  the  fund  between  them.    Then,  assuming  that  they  received 
the  shares,  the  Crown  claims  duty  upon  the  shares  of  the  children 
as  they  died,  and  that  in  respect  both  of  the  original  and  accruing 
shares,  until  the  death  of  the  last  surviving  child.    The  defendant 
disputes  his  liability  to  any  duty,  except  in  respect  of  the  estate 
of  the  Hon.  Anne  Bayly ;  and  it  is  submitted  that,  upon  the  true 
construction  of  the  Legacy  Duty  Acts,  duty  is  not  payable  upon 
any  residue,  until  some  person  entitled  to  receive  the  fund  upon 
which  the  duty  is  charged  has    actually  received  it  in  his  life- 
time.   A  liability  to  duty,  in  a  case  like  the  present,  is  not  only 
not  provided  for  by  the  Legacy  Duty  Acta,  but  is  contrary  to 
the  whole  spirit  of  the  legislation  upon  the  subject.    It  may  be 
admitted  that,  if  the  ultimate  trust  for  William  Bayly  came  into 
operation,  the  fund  would  have  become  general  assets;  but  up 
to  the  death  of  the  last  surviving  child,  the  residue  was  impressed 
with  a  trust  for  conversion,  and,  therefore,  up  to  that  time  no  duty 
could  be  imposed.    Independently  of  the  question  of  conversion,  the 
interest  of  William  Bayly,  jun.,  at  his  death,  in  1840,  was  a  re- 
mote contingent  reversionary  interest ;  but  duty  is  imposed  upon  the 
beneficial  enjoyment  of  some  person  entitled  to  call  for  payment. 
Not  one  of  those  children  could  ever  in  his  lifetime  have  become 
entitled  to  any  portion  of  this  contingent  fund.     The  contingency 
upon  which  it  would  come  into  existence  as  assets  of  William 
Bayly  was  twofold ;  first,  the  death  of  the  children ;  and,  secondly, 
their  death  under  age.    Duty  is  not  imposed  upon  the  receipt  by 
i  representative,  but  upon  the  transfer  to  a  beneficiary.       Here 


XAXWU*. 
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ft  J.  186a  tt*  iwfttipt  W   all  imaginary.     Th*  Acft    dog*   not  proti . 

■ — . a  pqnstrnctive   receipt ;  and  a  Statute,    relied  upon  it  inpej 

6WUU"    a  duty  upon  the  subject,  must  be  clear  in  it*  terms:  Dittm 
ir.  Pqp*  (a).    The  first  Act  imposing  the  doty  was  the  25  ft  3,  u 

That  imposed  the  stamp  upon  the  receipt*  The  prpriskai^ 
the  statutes  dawn  to  the  5  &  6  Pi*.,  c  82,  show  that  s 
is  inipo/ie4  upon  the  enjoyment.  In  that  sense  the  find  w 
was  received  or  retained  for  the  benefit  of  those  part**  I 
Attomty»G*n€ral  v.  Malkin  does  not  decide  the  point.  It  i 
not  argued ;  and  the  disposition  of  the  property  was  bj  a  i 
not  by  a  deed. 

At  all  events,  £5000  of  the  fund  vested  in  tbe  snrriTinga 
under  the  provisions  of  the  settlement ;  and  it  is  only  li& 
two  duties,  viz.,  on  the  transmission  to  her  and  to  her  onus. 
They  also  cited  and  commented  on  Barrett  v.  Tkt  Stan 
and  Darlington  Railway  Co.  (ft) ;  Attorney- General  t.  h 
•era  (c) ;  Bobson  v.  Nf ale  («f) ;  Attorney-General  r.  Breast*  ■ 
Jfqb*  v.  Jenning*(f)i  Tomtom  y.  A*Uy(g)i  Brake  ?.  Ai 
tarnep-Gemeral  (4)  ft  Plat{  v,.  South  (t). 

F.  Maodonoghy  in  reply,  «as  shopped  by  (he  Court. 

PiGor,  OL  B. 

We  dp  not  consider  it  neoeasary  to  call  on  the  Counsel  fa* 
Crown  to  reply.  Tbe  main  question  arises  upon,  the  words  of'- 
37th  section  of  the  Legacy  Dufy  Act,  5  $  ?  Ft*,  c.  92,  wtt*  * 
I  believe,  in  met  eon/ornuty  with  tbe  terxns  of  the  6th  secnoc: 
the  former  English  statute*  3$  (?.  3,  c.  52.  Tfie  37th  section <t* 
5  &  6  Yi°>>  G-  82,  cnnfftUp  ^e  following  enactment:—"^  **' 
"ensetet},  that  the  dqties.  \j  this  Act  granted  on  legacies^1 
M  successions,  and  PM  residues  and  scares  of  residues,  given  bj  * 

(«)  T  Ir.  Law  Bep.  74,  197. 

(A)  2  Scott'*  N.  B.  237 ;  &  C  8  Scott's  tf .  B.  **1. 

(c)  1  Price  411. 

((f)  17  BesT.  179;  S.  C.,  8  Exch.  368. 

(e)  4U.&N.  94.  (f)  8  Exch.  830. 

{jg)  6  B.  &  C.  541.  (A)  10  Q.  ft  Fin.  257. 

(i)  3  Bear.  257. 
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villa,  or  panging  by  the  intestacies  of  persons  deceased,  and  paj-  H.  5>  lg6f)t 
ible  out  of  their  personal  estate,  shall  be  accounted  fpr,  answer^      :_J*e?!!L" 
md  paid  by  the  person  having  or  taking  the  burden  of  the  execu-    4??QM5f- 
tiou  qf  the  will  or  other  testamentary  instrument,  or  the  adminis-  9. 

tration  of  the  personal  estate  of  any  person  deceased,  upon  retainer  ^A^^*W« 
for  his  own  benefit,  or  for  the  benefit  of  any  other  person,  of  any 
Legacy,  or  any  part  of  any  legacy,  or  pf  the  resMi^e  of  any  personal 
estate,  or  any  part  of  such  residue,  which  he  shall  ]>p  so  entitled  to, 
retain,  either  in  his  own  right,  pr  in  the  right  or  for  the  benefit  of 
any  other  person ;  and  also  upon  delivery,  payment  or  other  satis- 
faction or  discharge  whatsoever  of  any  legacy,  or  any  part  of  any 
legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of 
such  residue,  to  which  any  other  person  shall  be  entitled."  If  the 
revisions  of  that  section  only  were  considered,  and  if  there  were 
o  decision  affecting  the  question,  it  would  appear  to  me  that  there 
rould  be  no  room  for  doubt  that  the  legacy  duty  attached  upon 
very  one  pf  the  estates  for  which  it  is  now  soughf  to  be  charged  by 
be  Grown. 

The  defendant  represents  the  personal  estates  pf  William  Bayly  ^ 
tin.  (the  husband),  of  the  Hon,.  Anne  Bayly  (the  wife),  and  of  each 
f  their  three  children,  issue  of  the  marriage  contemplated  by  the 
ettleinent  of  the  17tb  of  October  1836.  According  to  the  con- 
traction which,  I  thin)?»  we  must  give  to  that  settlement,  this 
property  (which  must  be  regarded  as  pergonal  estate  unconverted) 
belonged  to  the  husband  absolutely,  in  the  events  specified  in  the, 
ettlement;  all  which  events  have  occurred.  In  that  personal 
state  the  wife,  being  barred  by  the  settlement  of  her  rights  under 
he  Statute  of  Distributions,  acquired  no  interest  except  as  the, 
lext-of-kin  of  her  three  children,  aj)  pf  whom  she  survived.  Let} 
is ,  suppose  that  letters  of  administration  were  granted  to  distinct, 
wrsons  for  each  of  those  five  personal  estates ;  and  let  us  then  con* 
dder  what  should  have  been  done  in,  dealing  with  f  he  fund  in  refer- 
ence to  the  right*  of  each  auoh  personal  representative.  The, 
personal  representative  of  William  Bayly,  jun.,  the  husband,  wo,ulo\ 
be,  in  the  first  instance,  entitled  directly  to  the  whole  corpus  o$th$t 
fund.    But  he  would  be  so  entitled  as  trustee  (on  the  supposition 
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H.  T.  1860.  that  there  were  no  debts)  for  the  personal  representative  i  i 
Exchequer, 

Hon.  Anne  Bayly,  who,  having  survived  her  husband  tad  £  :• 

children,  became  entitled,  first,  to  a  share  in  the  personal  est 

each  of  her  two  children  who  first  died,  and  afterwards  (*  *j 

next-of-kin)  to  the  entire  personal  estate  of  the  third  chili  i 

that  trust  for  the  personal  representative  of  the  Hon.  Ame  Bf 

would  be  subject  to  a  prior  trust  for  the  personal  repreaeotE? 

each  of  those  children  ;  for  if  there  were  any  charges  on  then 

sonal  estates,  those  charges  must  be  paid  in  priority  to  the  ck: 

the  personal  representative  of  their  mother.    Could  it  be  ami 

that  each  of  those   five  personal  representatives  would  m  I 

according  to  the  very  terms  of  the  Act,  "a  person "forni 

"benefit"  the  personal  representative  of  William  Bayly,  jibj 

mediately  entitled  to  the  possession  of  the  fund,  would  rectrc 

retain  it?     Could  it  be  contended  that  he  would  not  recemi 

first,  for  his  own  benefit,  as  representative  of  William  Bayly,; 

and  next,  for  the  benefit  of  each  of  those  persons  thus  interests 

personal  representatives,  in  respect  of  those  distinct  estates?  fa 

those  questions  can  be  properly  answered  in  the  negative,  this- 

attached,  in  respect  of  each  estate,  under  the  express  terms  eta 

statute.    All  through  the  discussion,  the  defendant's  argum®*3 

been  directed  to  establish,  or  has  assumed,  that  the  doty  cub*1 

payable  in  respect  of  the  personal  estate  of  any  person,  unleash 

person  had;  in  At*  lifetime,  acquired  a  present  right  to  recem- 

fund.     But  the  statute,  in  express  terms,  applies  the  oblig*^; 

pay  the  duty  to  the  time  at  which  the  money  is  received  or  «*** 

for  the  benefit  of  the  receiver,  or  for  the  benefit  oi  some  & 

perton  ;  and,  in  order  to  determine  whether  or  not  tbe  duty  attach:' 

we  have  only  to  consider  whether,  at  the  time  when  the  pW 

representative  of  anyone  receives  or  retains  the  money,  theft fS 

any   " person n  in  existence  for  whose   "benefit"  he  received 

retained  it ;  and  if  there  were  more  than  one,  how  many  Bncb/w** 

there  then  were.  It  is  plain  that  if  these  were  distinct  personal  Kp 

sentatives,  he  who  would  receive  it  would  receive  it  for  the  be$| 

of  all  those  personal  representatives.    The  matter  may  be  illustr^ 


MAXWELL. 
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us  :— Suppose  that  each  of  the  various  persons,  in  reference  to  whose  H.  T.  I860, 
tates  the  duty  is  sought  to  he  charged,  had  left  debts,  before  the     * ^—^ 

A  TTORN1EX— 

ipresentative  of  the  individual  next  in  order  entitled  could  receive     OEHSRAL 
lything  out  of  the  personal  estate  of  the  party  of  whom  that  v, 

idividual  was  next-of-kin,  the  debts  of  that  party  should  be  paid 
ad  the  representative  who  should  receive  that  party's  personal 
state  would  receive  it  charged  with  the  payment  of  those  debts, 
lut  see  whether  the  case  now  before  us  is  not  still  stronger  than 
hat  which  I  have  supposed.    Here,  the  same  individual  is  clothed 
rith  the  capacity  of  personal  representative  of  each  of  the  five 
>arties ;  and  he  takes  the  fund,  or  shares  of  it,  in  each  of  these 
capacities,  for  his  own  benefit.    The  defendant  takes  the  fund,  in 
iie  first  instance,  as  the  personal  representative  of  William  Bayly, 
jun.,  who  was  previously  entitled  to  it  on  the  deaths  of  all  the 
children  of  the  marriage,  under  age  and  unmarried ;  but  in  that 
capacity  he  receives  and  retains  the  fund,  for  the  benefit  of  himself, 
as  the  personal  representative  of  the  Hon.  Anne  Bayly,  who  was 
entitled  to  the  whole  fund  when  she  died,  as  the  mother  of  her 
deceased  children ;  but,  in  order  to  retain  the  fund  in  that  capacity, 
he  must  also  retain  it  in  the  capacity  of  personal  representative 
of  each  of  Mrs.  Bayly's  children,  through  whom  alone  she  became 
entitled,  first,  to  certain  portions,  and  then  to  the  whole  residue 
of  the  fund ;  in  other  words,  he  is,  as  to  each  of  those  personal 
estates,  in  effect  a  trustee  for  himself.    Again,  suppose  that  the 
representative  of  William  Bayly,  jun.,  was  not  the  present  defend- 
ant, but  a  stranger  to  the  family,  and  suppose  that  he  obtained 
possession  of  the  fund,  as  a  trustee  or  stakeholder  for  all  persons 
interested— suppose  that  the  present  defendant,  as  the  representa- 
tive of  the  Hon.  Anne  Bayly,  should  demand  from  such  represen- 
tative of  William  Bayly,  jun.,  a  transfer  of  the  fund,  it  appears 
to  me  that  the  personal  representative  of  William  Bayly,  jun., 
would  be  entitled  to  say,  in  answer  to  that  demand,  "  Under  the 
"  circumstances  of  this  property  and  of  this  family,  I  cannot  transfer 
"this  fund  without  a  receipt  or  release  from  the  personal  represen- 
"  tative  of  each  person  deriving  immediately,  or  through  those  of 
"whom  they  were  of  next-of-kin,  from  William  Bayly,  jun.    Each 
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Hi  T.  lS60t  "of  those  persons  may  have  left  debts;  the  personal  repress:!* 
E*e*4W*r:  "of  each  may,  at  this  mdment,  be  answerable  at  least  to  theaa 
u  of  funeral  expenses  (*),  Since  personal  assets  exiit.  Without* 
"receipt  or  release,  I  decline  to  pay  over  money  which  I  mrl 
"afterwards  obliged  to  refund."  It  appears  to  me  that  the  pei* 
representative  of  William  Bayly,  Jan.,  would  be  entitled  to  wc 
ltngriage,  and  to  witbold  from  the  defendant,  Mr.  Manet  i 
fond,  tttltil  he  should  obtain  the  release  or  receipt,  not  wiyi 
Mr.  Maxwell  himself,  but  also  Of  the  persbttfcl  rcprcsentatiwi 
each  of  the  three  childrbti  of  William  Bayly,  jun.,  and  the  Ei 
Anrie  Bayly.  This",  of  course,  is  an  illustration  rather  tint  1 
argdment.  But,  considering  the  case  in  the*  various  views  i£ 
I  haVe  stated,  I  am  Very  elearty  of  opinion  that  Mr.  Mot 
uhitihg  in  hiinself  all  the  different  capacities  of  personal  rep* 
tative  bf  the  Husband  of  the  marriage,  contemplated  in  the  & 
riient  of  1836,  of  each  of  the  three  children  bf  that  ftarri*ge,ts 
their  (bother,  retained  the  fund  "for  the  benefit"  of  the  pad 
representative  of  each  ef  these  persons,  that  li,  of  himself. 

80  I  should  consider  this  case,  if  there  Were  no  authority  upd 
question ;  but  we  are  not  left  without  such  authority,  there  is 
difference*  in  principle  (as  it  appears  to  me)  between  the  cask'' 
as  and  that  of  The  Attorhey-General  v.  Malkin  («)— [His  W 
ahip  stated  the  facts  of  that  case].— The  point  principally  irr; 
tftere  was  not  the  one  raised  here.  But  the  proceeding  fte«* 
due  which  directly  involved  the  question.  It  was  a  prw*£ 
to  recdver  legacy  duty.  The  point  there  discussed  was,  thee& 
She  limitation  to  the  executors  or  administrators  of  Mrs.  Carr;s 
tto  Lord  Chancellor  held  that  the  fund  was  not  io  he  ft* 
as  the  property  of  the  next-of-kin,  taking  it  hs  huA  ante  'J 
will,  or  bf  the  administratrix,  taking  it  as  such  under  the  wiU;  • 
thai  the  effect  df  the  will  Was  to  give  the  fund  to  top* 
to  whose  personal  representatives  (executors   of  administr^ 

(a)  See  TagwettY.  Hey  man  ($  Camp,  298);  Royer$  v.  Price  (SY.M* 
Bricer.  fobon  (8  Ad.  &  Ell.  349,  a.) ;  Greeny.  Saimon  (8  Ad.  *UW>i: 
*er  V.  Ska*  (8  M.  &  W.  350);  3  Wmt.  £*or$.,  pp.  1621,  W22. 
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t  was,  in  terms,  bequeathed,  and  so  to  make  it  part  of  that  person's  H.  T.  I860* 

•ersonal  estate.    But  the  decision  of  the  Court  involved  the  deter- 2—* 

lunation,  or  the  assumption  in  the  affirmative,  of  the  very  question      aEllx&AX< 
>n  which  we  have  now  to  adjudicate.    The  liability  to  the  duty  *• 

vas  necessarily  declared  by  the  Court,  though  the  point  was  not 
uiaed  in  argument.  In  that  respect  the  case  is  so  far  an  authority, 
)ecause  the  two  duties  with  reference  to  which  (as  I  understand  the 
-eport  in  2  Phil.,  p.  64)  the  proceeding  was  instituted,  and  the 
controversy  arose,  were,  first,  the  duty  payable  on  account  of  the 
estate  of  Mrs.  Carr;  and,  secondly,  the  duty  payable  on  account  of 
the  estate  of  her  husband.  It  was,  in  effect,  determined  or  as- 
sumed in  the  decision,  that  the  title  to  the  wife's  estate  could  not  be 
made  out  by  her  personal  representative,  without  the  taking  out 
also  of  representation  to  the  husband.  The  present  case  is  also, 
in  substance  [(as  it  seems  to  me),  precisely  similar  to  that  of 
Attorney-Oeneral  v.  Malktny  in  reference  to  the  objection  that  the 
corpus  of  the  fund  could  not  have  been  received  by  anyone,  until 
after  the  death  of  the  surviving  child  of  Mr.  and  Mrs.  Bayly } 
because,  in  Attorney- Oeneral  v.  Malkin,  both  Mr.  and  Mrs.  Carr 
having  died  in  the  lifetime  of  the  testator's  widow  (who  was  the 
first  legatee  for  life),  the  fund  could  not,  of  course,  have  been 
received  by  Mr.  or  Mrs.  Carr,  the  two  parties  in  reference 
to  whose  estates  (as  I  understand  the  report)  the  duty  was 
claimed. 

The  only  point  that  remains  is,  that  is  that  which  was  raised* 
by  Mr.  Hamilton,  at  the  close  of  his  argument,  as  to  the  time 
of  vesting  of  the  shares  of  the  children.  But  it  appears  to  me  that 
whatever  might  have  been  the  effect  of  the  settlement,  as  to  vesting, 
if  the  son  had  died  within  age,  leaving  issue,  the  effect  of  the  settle- 
ment, in  the  events  that  happened,  must  be  taken  to  be,  that  the 
share  did  not  vest  in  the  son,  since  he  did  not  attain  the  age  of 
twenty-one,  nor  in  either  of  the  daughters,  since  neither  of  them 
attained  the  age  of  twenty-one,  or  was  married.  Such  was  the 
effect  of  the  clause  relating  to  the  original  shares ;  and  the  terms 
used  are  such,  that  whatever  effect  is  given  to  the  clause  relating  to 
vox*.  10.  35  L 
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H.  T.  I860,  the  original  sham,  the  same  must  be  given  to  the  elame  relating  to 

Exchtqutr* 

\^  >v  ■     f     the  accruing  shares. 

ATT<^Tl  "      UP°n  tLe  whole,  we  are  of  °Pinion  that  *■  Cr0WB  *  «ntitled  to 
«.  judgment  on  this  special  verdict. 


MAXW3LL. 


Grebjie,  B^  concurred. 

FlTZGERAU>,  B. 

The  testator,  William  Bayly,  died  in  the  year  1840,  intestate. 
At  the  time  of  his  death,  he  was,  under  the  trusts  of  the  settlement 
executed  in  the  year  1836,  entitled,  subject  to  a  life  interest  in 
his  wife,  to  a  sum  of  £15,950,  provided  his  three  children  did  not 
attain  twenty-one,  or  marry.     His  three  children  died  in  the  life- 
time of  the  wife,  who  survived  him,  and,  upon  her  death,  the 
reversionary  interest  became  indefeasible.    The  wife  died  in  the 
year  1857,  and,  therefore,  upon  that  event  the  reversionary  interest 
vested  in  possession  in  the  personal   representative   of   William 
Bayly.    That  sum  of  £15,950  has  come  into  the  hands  of  the 
defendant.     It  has  so  come  as  part  of  the  estate  of  Mrs.  Bayly, 
the  widow,  and  as  part  of  her  estate  he  admits  his  liability  to  legacy 
duty  upon  it.     The  fund  has  paid  no  other  legacy  duty  but  that 
Then  the  question  is,   how  did  it  become  part  of  the  estate  of 
Mrs.  Bayly  ?     Not  under  the  trusts  of  the  settlement,  for  she  had 
only  a  life  interest.    How  then  was  it  part  of  her  personal  estate,  ss 
'which  the  defendant  took  it?    The  defendant  is  the  personal  repre- 
sentative of  Mrs.  Bayly,  and  of  each  of  the  children.     It  became 
her  personal  estate  in  satisfaction  of  the  chums  which  she  iiad  upon 
the  estates  of  the  three  children,  and  it  came  to  her  with  the 
assent  of  the  defendant,  who  is  the  personal  representative  of  the 
three  children ;  and  then,  under  the  very  terms  of  the  37th  section, 
he  is  liable  in  both  his  characters.     But  how  did  it  came  to  be 
the  personal  estate  of  the  three  children  ?    As  portion  and  in  satis- 
faction of  their  claims  upon  the  estate  of  their  father,  William 
Bayjy,  *&d  therefore  precisely  in  the  same  way  it  comes  under  the 
terms  of  the  37th  section.    That  is  one  view  of  it. 

The  other  question  was  with  reference  to  the  sum  of  £5000.    It 
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was  said  that,  under  the  terms  of  the  settlement,  that  sum  vested  ET.  I860* 
absolutely  in  the  last  liver  of  the  younger  children,  and  thai,  there- 
fore, the  only  duty  payable  is  the  residuary  duty.  That  point  turns 
upon  the  construction  of  the  settlement.  Now  it  appears  to  me 
unnecessary,  upon  this  question,  to  determine  whether  the  shares 
did  vest  or  not.  If  they  vested  at  the  birth  of  the  children,  then 
plainly  the  word  "  vesting  "  cannot  be  used  in  its  ordinary  sense. 
The  defendant  admits  that.  What  is  the  sense  put  upon  it  if  thati 
be  so?  The  two  ordinary  meanings  are  "vesting  in  interest"  and 
"vesting  in  possession."  But  vesting  in  possession  is  the  time 
of  payment ;  and  if  you  put  that  meaning  on  it,  the  argument 
fiuls. 

Hughes,  B.,  having  been  Counsel  in  the  case,  took  no  part  in 
the  discussion. 


MAGEE  v.  MARK. 


Jan.  81. 


This  was  an  application  on  behalf  of  the  defendant,  that,  the,  pre-  J*  «  action 

*        for  penalties, 
ceedings  of  the  plaintiff  might  be  stayed  until  ha  should,  give,  under  the  Cor- 

*.  ,_  mP%  IPracticee 

security  for  the  costs  to  be  thereafter  incurred.  Act,  17  &  18 

Ftc.,  c   102. 
The  affidavit  of  the  defendant  stated  that  the  present  action  had  an  application 

been  brought  against  him  for  the  recovery  of  penalties,  on  the  grounds  the  costeto  be 

of  alleged  acts  of  bribery,  committed  by  him  at  the  election  of  a  CfU^edwas  r* 

Member  of  Parliament  for  the  Borough  of  Newry,  in  the  month  of  Stion°  not 

May  1859.    That  the  plaintiff  was  a  mere  day  labourer,  at  one  ™"W   *"*" 

shilling  a-day,  very  poor,  and  wholly  unable  to.  pay  any  costs ;  that  he  ***  there  had 

been  an  abor- 

was  only  the  nominal  plaintiff,  and  had  been  put  forward  by  other  tive  trial;  and 

notice  of  trial 

persons,  who  were  politically  interested  in  setting  aside  the  return  had  been  again 

•erred. 

of  Peter  Quin,  Esq.,  the  present  Member  of  Parliament  for  the 

Borough ;  and  that  the  present  action,  and  several  others,  had  been 
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H.  T.  I860,  instigated  by  said  persons  in  the  name  of  pauper  phintii^iKaL 

JEmMOMT* 

<■     *    — »     to  recover  penalties,  bat  in  reality  to  extract  information  to  be  i 

BfAGBS 

Vt  in  support  of  a  petition  against  Mr.  Quin's  return,  pending  e 

KABK*  House  of  Commons:  that  said  persons  were  liable  fertile  cog 
the  action  to  the  plaintiff's  attorney,  and  that  the  defendant  to 
was  not  so  liable ;  and  that  said  persons  were  attempting,  ii 
any  peril  of  costs,  if  they  should  fail,  to  extract  in  this  acta 
desired  information.  That  he,  the  defendant,  had  i  good  i 
and  substantial  defence  on  the  merits  to  the  action;  sod  tk 
did  not  commit  any  of  the  acts  of  bribery  imputed  to  hin  h 
plaintiff.  That  the  case  had  been  tried  by  a  special  jorj* 
Sittings  after  last  Michaelmas  Term,  and  that  there  had  ke 
verdict,  in  consequence  of  the  jury  having  been  unable  to  tr 
That? notice  of  trial  had  been  served  for  the  approaching  ) 
Priiis  Sittings,  and  that  the  application  would  ha?e  beens 
earlier,  but  that  he,  the  defendant,  was  unwilling  to  incur  opa 
until  he  was  served  with  notice  of  trial. 

Affidavits  were  made  to  oppose  the  motion,  in  which  the  p^ 
tiff  denied  that  he  had  been  put  forward  by  any  person  to  te 
the  action  ;  that  the  defendant  had  no  defence  to  the  action,  nda 
there  was  no  person,  except  the  plaintiff  himself,  directly  or  a 
rectly  interested  in  the  penalty  sought  to  be  recovered:  tk 
did  not  bring  the  action  for  the  purposes  mentioned  in  the  defend 
affidavit,  and  that  he  did  not  care  about  the  result  of  the  eke 
petition.  The  plaintiff's  attorney,  in  an  affidavit  made  by  - 
denied  that  there  was  any  agreement,  direct  or  indirect,  ft*1* 
him  and  any  other  person,  that  he  should  be  indemnified  for - 
costs ;  and  that  there  was  no  person  liable  to  him  except  tbep^ 
tiff,  and  that  he  had  received  his  instructions  for  the  icto** 
the  plaintiff  alone. 

The  plaintiff  further  stated  that  it  would  be  impossible  for  ^ 
to  get  security  for  costs,  after  the  heavy  expense  alreadj  incun^i 
tthe  prosecution  of  the  action. 

If.  Law,  with  F.  Maedonogh,  in  support  of  the  motion. 
This  is  an  action  for  penalties,  under  the  Corrupt  PracticeiA- 
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L7   &   IB  Ftc,  c  102.    The  24th  section  of  that  Act  enacts  that  H.  T.  I860. 


'  In  any  action  to  recover  any  penalty  under  this  Act,  it  shall  be 
"  lawful  for  the  Court  in  which  said  action  shall  be  brought,  or  any 
"  Judge  thereof,  if  they  or  he  shall  think  fit,  to  order  that  the 
"  plaintiff  in  said  action  shall  give  security  for  costs,  or  that  all 
44  proceedings  therein  shall  be   stayed."     That   section  confers  a 
new  and  enlarged  jurisdiction  on  the  Court ;  and  from  it  and  the 
13th  section,  which  provides  for  security  for  costs  being  given  in 
criminal  cases,  the  inference  is  that  the  Legislature  intended  to 
provide  a  proctection   for  defendants  in  all  cases  where  the  plain- 
tiff was  not  a  solvent  person,  or  was  put  forward  by  others  for 
ulterior  purposes.      In  3PLe$ter   v.   Quin  (a),   in  the  Court  of 
Common  Pleas,  security  was  enforced  in  a  case  precisely  similar  in 
its  circumstances  to  the  present,  except  that  it  was  made  at  a  differ- 
ent stage  of  the  cause.     We  have  it  here  sworn  that  the  plaintiff 
is  a  mere  day  labourer,  and  wholly  unable  to  pay  any  costs;  that 
he  has  been  put  forward  by  other  persons  for  political  purposes,  and 
that  he  has  no  interest  in  the  result  of  the  action.    It  may  be  said 
that,  in  JtPLester  v.  Qasa,  there  was  no  affidavit  made  on  behalf 
of  the  plaintiff,  but  here  the  affidavit  of  the  plaintiff  is  an  entire 
evasion  of  the  allegations  made  by  the  defendant. — [Pioot,  C.  B. 
The  difficulty  is,  that  you  ought  to  have  made  this  application  before. 
The  plaintiff  has  now  a  vested  right  to  the  costs  of  the  last  trial  if 
he  succeeds.    Have  you  a  right  now  to  put  him  in  the  position  of 
having  to  determine  whether  he  will  go  on  or  not?]— We  do  not 
ask  for  costs  retrospectively. — [Hughxs,  B.     Does  your  client 
assign  any  reason  for  not  making  this  application  last  Term?] — 
He  was  unwilling  to  incur  the  expense  of  making  the  application 
until  after  notice  of  trial  served,  as  he  could  not  tell  whether  or 
not  the  plaintiff  would  go  on. — [Grubs,  B.    How  can  we  say 
that  this  is  a  vexatious  or  unfounded  action,  when  a  jury  have  been 
unable  to  agree  upon  the  matter?] — We  submit  that  the  provisions 
of  the  Act  apply  to  the  second  trial.  It  is  substantially  a  new  action. 
If  this  were  an  ordinary  case,  the  lateness  of  the  application  might 
be  a  complete  answer  to  the  motion ;  but  the  24th  section  is  a 

(a)  Sine*  reported,  5  Ir.  Jur,  K.  &,  94. 


Exchequer. 

MAQEE 
V. 


MAQSB 
9. 
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H^T.  I860,  legislative  declaration  of  our  right  to  secarirj^-{Fm#aiui 
You  cannot  say  thai  it  was  intended  there  should  be  a  Kttantp 
son  plaintiff  in  every  case,  because  then  the  Legislature  would  k 
said  that  security  for  costs  should  be  given  in  all  cases.]— Weaa 
also  that  the  plaintiff  has  been  put  forward  by  other  parties:  7» 
ant  v.  Brown  («)•  The  order  has  frequently  been  made  it  is 
stage  of  the  cause:  Barker  v.  Hargreave*  (b). 

D.  C.  Heron,  contra,  was  not  called  upon. 

PlGOT,   C.   B. 

It  is  quite  impossible  that  we  can  yield  to  this  appUatia  I 
is  against  all  precedent  and  analogy.  The  principle  is  not  w 
which  requires  a  party,  seeking  security  for  costs,  to  com  si 
an  early  period.  The  old  authorities  on  this  subject  are  fanfc 
upon  the  reason  that  the  defendant  is  not  to  induce  his  star 
to  incur  costs  by  further  proceedings.  The  provisions  of  this  Acu 
Parliament  appear  to  my  mind  not  to  afford  any  indication  far » 
inference  drawn  from  them  by  the  defendant**  Counsel  Th* 
contains  two  series  of  provisions;  one  applicable  to  crinma> 
other  to  civil  proceedings ;  and  each  of  them  shows  that  As 
ought  to  be  some  provision  applicable  for  the  disooonge* 
ef  vexatious  proceedings,  both  at  the  criminal  and  the  civil* 
On  the  criminal  side,  the  Act  gives  the  Court  power  to  «* 
costs  to  parties  to  whom  in  other  instances  it  could  not  pj 
them,  but  qualifies  hi*  right  to  costs,  by  enacting  that  if *  si?. 
seek  to  get  costs  he  must  give  security.  Instead  of  imp** 
at  restraint,  that  rather  creates  an  incentive;  for  it  swoons 
a  prosecutor  to  proceed,  if  only  he  can  trust  his  owd  cue* 
far  as  to  give  security  for  costs. 

With  respect  to  civil  proceedings,  the>  24th  section  intirt* 
a  new  provision,  for  it  frees  the  Court  from  the  lestnfr' 
the  rule  that,  where  the  plaintiff  reside*  within  the  jw* 
tkm,  security   for  costs   cannot  be   given   unless  in  partidr 

(a)  5B.  *C.  20*  (*)  6T.  R.  W. 
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circumstances.  That  section  confers  the  jurisdiction,  bnt  leaves  H.  T.  I860, 
it  to  be  exercised  by  the  Court,  Surely  it  is  a  fair  test,  in  ^—  *  ' 
dealing  with  these  applications,  to  see  what  the  Courts  were  in 
the  habit  of  doing,  where  the  defendant  had  a  prima  facie  right  to 
security  for  costs ;  and,  where  the  application  was  not  made  at  the 
proper  stage,  they  did  not  give  security,  because  it  would  be  an 
encouragement  to  dilatory  motions,  made  not  to  indemnify  the 
defendant,  but  to  frustrate  existing  proceedings. 

There  never  was  a  case  in  which  such  an  application  was 
granted  at  this  stage  of  the  proceedings ;  and  we  must,  therefore, 
refuse  the  motion,  with  costs. 


BELL  v.  PARKE. 

Jan.  21,  24, 
25. 

Slakdke— The  first  paragraph  of  the  summons  and  plaint  com-  To  an  action 

plained  that  the  defendant,  in  a  certain  "  conversation  which  he  derthedefend- 

11  had,  of  and  concerning  the  plaintiff,  in  the  presence  and  hearing  Jj^t  y^fo^ 

"of  divers  persons,  falsely  and  maliciously  spoke  and  published,  Jjy  ^j^^t 

"of  and  concerning  the  plaintiff,  the  following  scandalous  and  defa-  ™™  broth«J 

" ma tory  words;  that  is  to  say,  'Only  that  I  (meaning  him  the  ?e*^J"!  T** 

ttl  defendant)  do  not  wish  that  my  name  (meaning  the  name  of  him  the  good  cha- 
'  '  racter  of  plain- 

tiff, and  that 
no  officer  of  the  regiment  should  be  guilty  or  suspected  of  any  crime,  "  and  that  It 
was  the  duty  of  the  defendant  to  mention  to  the  adjutant  of  the  regiment  the  exist- 
ence of  any  such  imputation  upon  the  character  or  conduct  of  the  plaintiff,  as  such 
brother  officer;  in  order  that  the  said  imputation  intent  be  mquired  into,"  and,  if 
found  to  be  false,  removed.  That  before,  Ac.,  the  plaintiff  had  been  placed  under 
arrest,  upon  a  charge  prejudicial  to  his  character,  and  that  directions  were  given, 
according  to  the  Articles  of  War,  and  entered  in  the  regimental  order  book,  for 
holding  a  court-martial  to  investigate  said  charge ;  that  all  said  facts  were  matters 
of  notoriety  in  the  regiment ;  that,  at  the  time  of  the  speaking,  &c,  the  day  for  the 
court-martial  had  not  arrived,  and  plaintiff  was  under  arrest ;  and  M  that,  under  the 
circumstances  aforesaid,  the  defendant  entered  into  conversation  with  Elision  Dunne," 
the  adjutant,  at  the  said  barracks,  concerning  all  said  matters ;  that,  before  said 
conversation,  it  had  been  reported  to  defendant,  which  defendant  believed  to  be  true, 
that  plaintiff  had  committed  the  offence  imputed  by  the  aliased  slander;  and  "de- 
fendant, in  the  course  of  the  said  conversation,  mentioned  to  the  said  Ensign  Dunne, 
(he  adjutant,  the  said  matter  so  reported ; "  and,  m  so  doing,  spoke  and  published 
the  words,  Ac.,  in  eood  faith,  and  without  malice,  and  believing  same  to  be  true.— 
Held  (Pxgot,  C.  B„  dubitante),  that  the  facts  stated  in  the  plea  did  not  show  the 
communication  to  be  privileged. 
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H.  T.  1860.  "'the  defendant)  should  be  brought  in  question,  I(n 

"'the  defendant)  would  have  it  proved  that  he  (meaning  fc^ 
"  'tiff)  attempted  to  purloin  a  gold  chain  from  a  house  is  Id 
"(meaning  thereby  and  giving  it  to  be  understood  thai  k 
"plaintiff  had  been  guilty  of  an  indictable  offence,  to  wiu 
"attempting  to  steal  said  gold  chain).*9 

Second  defence  to  the  first  paragraph : — "  At  and  pmiw 
"the  time  of  the  speaking  and  publishing  of  the  words  in&i 
"  paragraph  alleged,  the  plaintiff  and  defendant  were  brother  06 
"in  the  same  regiment,  that  is  to  say,  in  Her  Majesty's  tit' 
"  ment  of  foot,  then  stationed  at  Richmond-barracks,  near  Dd 
"  and  defendant  was  interested  in  the  good  character  sod  od 
"of  the  plaintiff,  as  a  brother  officer  in  the  same  regimect; 
"the  defendant  was  further  interested  in  this,  to  wit,  tfcstu^ 
"of  the  said  regiment,  and  with  whom  the  defendant  waifli 
"  association,  should  be  guilty  of,  or  suspected  of  being  gsir 
"  any  crime  punishable  by  law,  or  of  any  act  disgraced  a 
"  character ;  and  that  it  was  the  duty  of  the  defendant  to  a* 
"to  the  adjutant  of  the  regiment  the  existence  of  any  sucM 
"  tation  upon  the  character  or  conduct  of  the  plaintiff  £  si 
"  brother  officer,  in  order  that  the  said  imputation  might  be  inf 
"into,  and,  if  found  to  be  false,  it  might  be  removed,  isJJ 
"honour  of  the  plaintiff  and  of  the  regiment  should  remain* 
"fected;  and  the  defendant  saith  that,  shortly  before  the  to 
"  the  speaking  and  publishing  of  the  said  words  in  the  said  ^ 
"  graph  set  forth,  the  plaintiff  had  been  placed  under  n* 
"  arrest  at  the  said  barracks,  for  absenting  himself  from  p&* 
"  and  shortly  after  his  discharge  from  the  said  arrest,  and  &1 
"  the  speaking  and  publishing  of  the  said  words,  the  jfontf" 
"again  placed  under  military  arrest  at  the  said  barracks,  by«* 
"of  the  then  commanding  officer  of  the  said  regiment,  fr00* 
"quence  of  a  certain  complaint  theretofore  preferred  and  n**1 
"the  then  commanding  officer  of  the  said  regiment  again*" 
"  plaintiff,  concerning  other  matters  imputed  to  the  pisfotf " 
"calculated  to  prejudice  his  good  character  and  fair  repot*^1 
"  aforesaid ;  and  thereupon  directions  were  duly  given,  accord 
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;   the  Articles  of  War,  for  the  holding  of  a  Court  of  Inquiry  H.  T.  1860. 
.„:  the  said  barracks,  on  a  certain  day,  for  the  purpose  of  hives-  ^^ 

..gating  the  matter  of  the  said  complaint.    And  defendant  says 
iat,  before  the  time  of  the  speaking  and  publishing  of  the  said 
rordsy  the  said  directions  were  duly  entered  in  the  regimental 
rder  book  of  the  said  regiment;   and  the  fact  of  the  plaintiff 
aving  been  so  arrested  for  absence  from  parade,  and  also  the 
act  of  such  arrest  of  the  plaintiff,  upon  the  complaint  so  made 
a  aforesaid,   and  also  the  directions  so  given  for  the  holding 
»f  such  Court  of  Inquiry,  had  become  and  were  matters  of  noto- 
riety in  said  regiment.    And  the  defendant  says  that,  at  the  time 
~rf  the  speaking  and  publishing  of  said  words,  the  said  day  so 
'appointed  for  the  holding  of  the  said  Court  of  Inquiry  had  not 
"yet  arrived,  and  the  plaintiff  then  was  under  the  said  arrest,  in 
consequence  of  the  complaint  aforesaid.   And  the  defendant  says 
"'that,  cinder  the  circumstances  aforesaid,  the  defendant  entered  into 
conversation  with  ensign  Dunne,  then  and  there  being  the  adju- 
tant of  the  said  regiment,  at  the  said  barracks,  concerning  such 
^absence  of  the  plaintiff  from  parade,  and  concerning  the  matter 
of  the  then  subsisting  arrest  of  the  plaintiff,  and  concerning  the 
character  and  conduct  of  the  plaintiff,  as  aforesaid.     And  the 
defendant  saith  that,  before  the  time  of  the  said  conversation, 

*  it  had  been  reported  to  defendant,  and  defendant  believed  such 

*  report  to  be  true,  that  the  plaintiff  had  attempted  to  purloin  a 
»  gold  chain  from  a  house  in  Dublin,  and  that  the  plaintiff  had  been 

*  guilty  of  the  said  indictable  offence,  in  the  said  paragraph  men- 
'  tioned ;  and  the  said  defendant,  in  the  course  of  the  said  conver- 
'sation,  mentioned  to  the  said  ensign  Dunne,  the  adjutant  of  said 
?' regiment,  the  said  matter  so  reported  to  him,  and  in  so  doing 
u spoke  and  published  the  words  in  the  said  paragraph  mentioned; 
"and  the  defendant  saith  that  he  spoke  and  published  the  same, 
"  being  a  privileged  communication,  and  on  a  lawful  occasion  ;  and 
"the  defendant  spoke  and  published  the  same  in  good  faith,  and 
"  without  malice,  and  believing  the  said  words  to  be  true  in  sub* 
"stance  and  in  fact/' — Demurrer  to  this  defence. 


vol.  10. 


36  l 
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H.  T-  I960.        W.  Sidney,  with  E.  Smltiwam,  in  support  of  Um 

**--■*  The  plea  U  bad,  for  it  does  not  state  (acta  from  which  tkfcr 
interest  relied  upon  by  the  defendant  could  arise*  It  is  tetlk  _ 
since  the  Common  Law  Procedure  Act  of  1843,  tha  deface*  or  r 
vilege  must  be  specialty  pleaded;  and  all  Ike  faen  wttmr) 
be  proved,  in  this  country,  upon  tba  issue  wheftkftr  lbs  ddas 
true  in  substance  and  in  fact,  and  in  England,  upon  tse  yu 
not  guilty,  must  be  set  out  upon  the  record :  Disum  v.  Frak . 
Ptire*  v.  Ellis  (b).  The  mere  averment,  thereto*,  of  datji. 
defendant  is  not  sufficient,  unless  (acts  to  support  fearestatel  h 
the  adjutant  is  not  shown  to  have  been  the  proper  office?  taret 
the  complaint,  nor  that  he  bad  authority  to  institute  as/i&F 
80  in  actions  for  breach  of  duty,  the  facts  raising  the  doty  a*  1 
set  out,  and  it  must  be  averred  that  by  reason  thereof  it  to* 
the  duty  of  the  defendant,  Ac:  Brawn  v.  Meliei*(*);  A* 
Phmk*t(dhpmr  Lefrey,  C.  J. ;  Seymour  v.  Maddo*(t). 

Another  objection  to  the  plea  is  that  it  does  not  stele  (to: 
words  oojnplftined  of  were  spoken  in  discharge  of  the  dtfr,  * 
with  a  view  to  an  inquiry. 

Again,  there  could  have  been  no  duty  to  speak  the  wank  c? 
the  occasion  stated  io  the  defence.  The  only  averment  is  thst-i 
defendant  entered  into  conversation."  A  commnaicstioft  ^ ' 
be  privileged!  if  it  is  made  at  a  dinner  table,  or  in  W*  P* 
SomfirvilU  v.  Hawkins  (fj;  Toogood  v.  Spyring  (9);  ft; 
Scott  (k).  It  is  stated  that  the  defendant  beard  certain  no*! 
but  it  is  not  shown  what  they  were,  nor  that  the  defo* 
believed  them  to  be  true.  | 

Further,  the  words  are  charged  by  the  plaint  (0  **"  *' 
spoken  in  the  presence  of  several,  and  the  plea  only  j™*^ 
communication  to  one,  and  it  does  not  conclude  with  a?*'1 

eadem. 

1 

(a)  7  Ir.  Jur.  289.  (b)  6  Ir.  Com.  Law.  Bep.  & 

(«)  5  C  B.  599.  (</)  4  Ir.  Jur. ,  N.  S.,  *». 

(•)  16  Q.  B.  326.  Of)  10  C.  B.  583. 

(jg)\  Cr.  M.  &B.  181.  (A)  7  Ir.  Com.  Law B* ^ 
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Lastly,  the  slander  is  not  justified  in  the  sense  imputed  by  the  IL  T.  1864. 

Exchequer. 
erini  :  RuckUy  v.  Kiernan  (a). 

JF.  Macdonogh  and  J.  A.  Philips,  contra. 

According  to  the  Articled  of  War,  which  are  made  public  by  the 
lutiny  Acts,  it  is  the  duty  of  an  officer  in  any  regiment,  who  id 
rare  that  a  brother  officer  has  committed  any  act  unbecoming 
i  officer  and  a  gentleman,  to  mention  it  to  the  commanding  offi- 
\t.  It  is  the  interest  of  every  officer  that  those  Articles  of  War 
loold  be  strictly  enforced ;  and  they  cannot  be  dikrrifcd  oat,  if  Ah 
fficer  is  not  entitled  td  discuss  with  anothef  an^  matter  atfectltig 
he  character  and  conduct  of  a  brother  officer.  A  communication 
9  protected  if  made  bona  fide  by  a  person  having  art  ihtferest  or 
luty  in  the  subject~hiatter  of  the  communication  to  a  person  having 
i  corresponding  interest  or  duty :  Harrison  v.  Bush  (b).  It  is  not 
lecessary  that  the  duty  should  be  a  legal  one.  The  rule  includes 
nornl  and  social  duties  of  imperfect  obligation.  Here  the  party 
naking  the  communication  was  a  brother  officer  of  the  plaintiff; 
tdd  it  was  made  to  the  adjutant,  who  had  a  similar  interest  with 
he  defendant  in  the  subject-matter  of  the  communication,  and 
*&*  rflsx),  in  hili  official  position,  the  proper  person  to  hear  the 
communication,  and,  if  necessary,  have  it  put  in  course  of  investi- 
gation. It  is  said  that  it  does  not  appear  by  the  plea  that  the 
adjutant  had  any  authority  to  institute  an  inquiry;  it  avers  that 
tt  was  the  duty  of  the  defendant  to  mention  it  to  the  adjutant,  "  in 
order  that  sucn  imputation  might  be  inquired  into."  Upon  general 
demurrer,  the  plea,  if  ambiguous,  must  receive  such  a  construction 
as  will  support  it:  Ruchley  v.  Kiernan;  and  it  is  submitted 
that  the  duty  of  the  defendant  to  communicate,  and  of  the  adjutant 
to  hear  the  communication,  sufficiently  appear. 

Again,  it  is  contended  that,  as  the  communication  was*  made  in 
the  course  of  a  " conversation/*  it  is  not  privileged.  But  acorn* 
munication  may  be  privileged,  though  made  in  the  course  of  a 
casual  conversation,  if  a  duty  existed  to  make  it.    Absence  of  pro* 

(«)  7  Ir.  Com.  Law  Sep.  79.  (*)  5  Ell.  a  Bl.  344. 
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H.  T.  I860,  priety  in  the  mode  and  place  of  making  it  may  be  evifeaBtv: 
jury  upon  the  question  of  malice  in  fact,  but  does  not  tab  p 
the  privilege,  if  the  oecaaion  confers  it:  Cookmr.  WUda(ty  I 
waa  it  necessary  for  the  defendant  to  aver  that  the  mfcv 
spoken  in  the  belief  that  he  was  discharging  a  duty,  urf  rz 
view  to  an  inquiry.  If  the  duty  existed,  they  will  be  press*. 
have  been  spoken  in  discharge  of  the  duty,  unless  mafia  I 
be  shown. 

They  cited  Farran  v.  FUs  (*) ;  Toogood  v.  Spw 
SomervilU  v.  Hawkins  (d);  O'Connor  v.  Walien{e);  XW« 
Jones  (f);  Wright  v.  WoodgaU{g)\  Coxktad  ▼.  Riekardil 


E.  Sullivan^  in  reply. 

The  plea  should  show  that  the  object  of  the  defendant  we; 
that  which  it  was  his  interest  and  duty  to  do,  and  that  the  w 
were  spoken  with  a  view  to  that  interest  and  duty.  Hee,  a 
sistently  with  the  language  of  the  plea,  the  motive  migto  * 
been  malice.  The  conservation  with  the  adjutant  appem  s 
the  face  of  the  plea  to  have  been  mere  idle  gossip*  and  tob 
been  wholly  disconnected  with  duty,  and  not  commenced  «*• 
view  to  an  inquiry:   Tuson  v.  Evans  (i);  Martin  v.  Stm$d 


Pioot,  C.  B.  I 

The  decision  of  the  Court  will  be,  that  this  pleading  citf*JI 
sustained  as  it  now  stands.  But  I  wish  to  state  what  «eas" 
myself  individually  on  the  subject,  because  I  feel  cowifctfj 
difficulty  in  adopting  the  conclusion  at  which  my  Brethren  to 
arrived.  I 

The  reasons,  however,  which  appear  to  me  to  sustain  & t 
these: — 

If  two  officers  of  a  regiment  meet,  and  one  of  them  asp  **i 


(a)  5  Ell.  &  BL  328. 
(c)lCr.,M.*R.181. 
(«)  6  Ir.  Com.  Law  Rep.  378. 
GO  %  Cr.,  M.  &  S.  573. 
(0  12  Ad.  &  E1L  773. 


(6)  5B.AAM.  5& 
(<Q  10  C.  B.  683. 
09  4  E*.  191. 
(A)  2  C.  B  569. 
(4)  5  Ad.  4  Ell  535. 
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ar,   "  I  have  learned  that  A  B  (a  brother  officer)  has  been  guilty  H.  T.  1860. 
f  an  atrocious  offence— I  wish  to  consult  you  whether  I  should 
tivulge  it — whether  I  should  speak  of  it  to  the  commanding  offl- 
er,"     I  should  be  slow  to  say  that  that  was  not  a  matter  in  which 
38e   two  parties  bad  a  common  interest,  or  that  they  were  not 
titled  to  discuss,  bona  fide,  the  question,  whether  one  of  them, 
10  had  obtained  the  information  of  the  subject  of  discussion,  had 
it  a  duty  to  communicate  it  to  the  superior  officer.     This  plea, 
mever,  makes  no  statement  of  that  character.    It  must,  in  my 
idgment,  be  treated  as  resting  the  alleged  privilege  altogether 
pon   the  duty  or  power  of  the  adjutant  to  put  the  subject-matter 
f  the  communication  in  course  of  inquiry,  and  upon  the  duty- 
it  is  immaterial  whether  it  was  a  military  or  social  duty)  in  the 
defendant  to  communicate  the  matter  to  the  adjutant,  with  a  view 
jo  his  exercising  his  judgment  as  to  whether  it  should  or  should 
lot  he  made  the  subject  of  inquiry.    If  that  be  the  foundation  of 
&e  defence,  two  things  must  be  shown  upon  the  face  of  it ;  viz., 
first,   that  there  was  authority  in  the    adjutant  to  institute  an 
inquiry,  and  that  there  was  a  corresponding  duty  in  the  defend- 
ant  to  make  the  communication,  with  a  view  to  that  inquiry ; 
and,   secondly,  that  the  communication  was  bona  fide  made  in 
reference  to  that  authority  of  the  adjutant,  and  that  duty  of  the 
defendant. 

On  the  first  of  these  two  matters,  it  would  be  for  the  Judge  at 
the  trial  to  determine  whether  the  occasion  conferred  the  privilege. 
Upon  the  second,  it  would  be  for  the  jury  to  determine,  upon  the 
evidence,  whether   the    communication  was  made  bona  fide,  or 
maliciously.     In  this  defence,  the  existence  of  bona  fides  and 
the  absence  of  malice  are  distinctly  alleged ;  and  .what  we  have  to 
determine  is,  whether  the  authority  of  the  adjutant  to  inquire, 
and  the  duty  of  the  defendant  to  communicate,  are  sufficiently 
alleged?  and  the  words  are  shown  to  have  been  spoken  on  the 
occasion  of  performing  that  duty  of  the  defendant.     The  main 
defect  of  this  pleading  appears  to  me  to  be  that  there  is  no  state- 
ment -showing  what  is  the  nature  of  the  adjutant's  office,  or  showing 
that  he  had  any  duty  or  authority  to  institute,  or  to  procure  to  be 
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H.  T.  1860.  instituted,  any  inquiry  by  conrt-martial  or  otherwise,  into  the 
plaintiff's  alleged  misconduct.  There  is,  however,  this  statement, 
and  it  is,  as  I  understand  the  defence,  the  only  averment  disclosing 
any  duty  in  the  defendant  s— "  And  that  it  was  the  duty  of  the  de- 
"  fondant  to  mention  to  the  adjutant  of  the  regiment  the  existence 
"  of  any  such  imputation  upon  the  character  Or  Conduct  of  the  plain- 
"  tiff,  as  such  brother  officer,  in  Order  that  sueh  imputation  niight 
"  be  inquired  into,  and,  if  found  to  be  false,  it  might  be  removed, 
"  and  the  honour  of  the  plaintiff,  and  of  the  regiment,  should  re- 
"main  Unaffected."  The  difficulty  I  find  is  itl  determining  that 
there  k  not  involved  in  thai  Statement  ah  allegation  of  author- 
ity in  the  adjutant,  and  Of  doty  ill  the  defendant,  stfffleieilt  on  general 
demurrer.  We  are  not  dealing  with  art  objection  to  the  pleading 
on  the  ground  of  uncertainty.  That  objection  could  Only  be  made 
u$>on  a  motion  to  set  it  aside  as  embarrassing  i  afcd  knowing,  as  I  do, 
the  extreme  difficulty  which  sohletittes  exists  iri  framing  pleas  of 
privilege,  I  am  disposed  not  to  deal  too  strictly  with  them,  but  to 
uphold  the  pleading,  if  it  conveys,  to  ah  ordinary  understanding, 
the  existence  and  the  performance  of  a  doty,  in  the  Speaking  of 
the  slanderous  words,  which  will  support  the  defence  on  the  ground 
of  privilege 

If  the  statement  to  which  I  have  referred  does  contain  a  suffi- 
cient allegation  of  duty  in  the  defendant,  then  I  confess  that  I 
should  have  no  difficulty  in  holding  that  the  words  are  shown 
to  have  been  spoken  en  the  occasion  of  the  performance  of  that 
ddty* 

Srfa$os*  the  defendant  had  alleged,  in  terms,  that  the  adjutant 
was  empowered  to  originate  inquiry  into  the  misconduct  of  the 
officer,  and  that  he  was  the  person  to  whom,  at  the  time  in  question, 
any  other  officer  ought  to  have  made  a  complaint,  with  a  view 
td  an  investigation,  and  had  further  alleged  that  the  defendant, 
hearing  of  this  act  having  been  done  by  the  plaintiff,  communicated 
it  to  the  adjutant,  with  the  view  that  he  should  determine  whether 
he  would  or  would  not  become  the  promovant  in  an  inquiry ;  and 
let  us  then  test  the  rest  of  the  f>lea,  with  reference  to  that  relation 
between  the  adjutant  and  the  defendant.    The  plea  states  that  the 


COMMON  LAW  HEPOBTS. 


M 


VAWb 


plaintiff  was  under  arrest ;  that  a  charge  bad  bee*  made  again**  H.  T.  I860. 

him ;  that  the  4*J  appointed  for  the  holding  of  the  court-martial 

had  not  arrived,  and  that  a  conversation  did  take  place  respecting 

this  charge  against  the  plaintiff,  his  arrest  and  his  character  and 

conduct  between  the  defendant  and  the  adjutant    That  does  appear 

to  me  to  state  enough  to  show  that  the  words  were  spoken  in  the 

performance  of  the  duty.    The  duty  and  its  performance  cannot 

depend  upon  the  place  where  the  parties  met  (which  is  not  shown),  . 

or  on  the  preceding  conversation,  which  is  not  stated.    The  eomrer-» 

sation  may  have  occurred  casually  in  its  inception,  and  yet  have 

occurred  in  a  proper  place  fqr  both  parties  to  disopss  the  matter. 

Suppose  that  what  did  occur  was  this ;  that  at  the  rooms  of  the 

adjutant,  or  of  the  defendant,  or  in  the  {wreak-square,  there  was  a 

casual  meeting  between  the  defendant  and  the  adjutant,  and  that 

they  began  to  speak  upon  the  subject  of  the  court-martial,  and 

of  the  defendant's  character ;  that  the  conversation  continued,  and 

that  all  the  circumstances  relative  to  the  defendant  were  discussed ; 

the  faot  of  the  arrest,  the  approaoh  of  the  court-martial  and  the 

charge  against  him ;  and  that,  in  the  come*  of  that  conversation, 

which  was  sufficient  to  bring  the  attention  of  both  parties  to  this 

particular  matter,  the  defendant  bad  made  the  communication,  in 

question.    Assuming  that  it  was  sufficiently  alleged  that  it  was 

within  the  authority  of  the  adjutant  to  inquire,  and  was  the  doty  of 

the  defendant  to  mak*  the  communication  |o  the  adjutant,  and  that 

the  fact  of  bis  oinission  to  make  it  would  have  been  a  breach  of 

duty,  ought  we  to  bold  that,  because  the  meeting  was  casual,  the 

communication  was  not  made  in  pursuance  of  a  duty,  and  that, 

whether  the  meeting  took  place  in  a  club,  or  in  the  street,  or 

in  a  private  room,  it  was  not  within  the  provinoe  of  the  defendant 

to  take  the  occasion  thus  presented,  which  may  have  been  the 

earliest,  to  put  the  adjutant  in  possession  of  what  be  believed  to  be 

the  facts  ?     I  own  I  should  not  be  prepared  so  to  determine.     On 

the  contrary  I  should  hold,  if  the  duty  were  sufficiently  shown  in 

the  previous  part  of  the  pleading,  that  the  communication  mads 

must  be  taken  to  have  been  made  in  compliance  with  the  diotataa  of 

that  duty,  and  that  an  occasion  arose  when  the  parties  met,  and 
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H.  T.  1860.  when  all  the  circumstances  were  being  discussed,  for  patting  the 
quer%     adjutant  in  possession  of  all  the  facta  known  to,  or  bona  fids  believed, 
by  the  defendant. 

It  is  said  that  there  should  have  been  an  averment  that  the 
defendant  made  the  communication  with  the  intention  of  performing 
the  duty;  but  I  am  not  aware  that,  in  a  plea  of  this  kind,  it 
is  necessary  to  make  such  an  averment.  It.  appears  to  me  thai, 
if  the  duty  exists,  and  the  act  done  corresponds  with  the  duty  and  is 
done  upon  an  occasion  calling  for  the  exercise  of  the  duty,  a  Judge, 
if  the  question  arose  under  the  general  issue!  according  to  the 
old  forms,  ought  not  to  have  speculated  upon  the  motives  which 
actuated  the  defendant,  but  to  have  held  that  the  occasion  warranted 
the  speaking  of  the  words,  if  no  malice  were  shown,  and  to  have 
left  the  question  of  malice  to  the  jury,  if  the  evidence  warranted 
his  so  doing;  and  in  dealing  with  a  special  plea  of  privilege, 
alleging  that  the  speaking  of  the  words  was  bona  fide  and  without 
malice,  the  Court  is,  in  my  judgment,  bound  to  treat  the  words 
as  privileged,  if  the  occasion  warranted  the  speaking.  Conver- 
sations of  this  kind  may  often  occur  where  the  evidence  of  duty 
is  not  present  to  the  mind,  but  the  speaker  is  impelled  by  a  sense  of 
propriety  on  which  he  does  not  pause  to  reflect,  and  which  he  refers 
to  no  special  motive ;  and,  nevertheless,  if  his  conduct  in  speaking 
the  words  be  within  the  occasion  of  interest  or  of  duty  which 
is  capable  of  protecting,  they  will  be  privileged.  These  are 
the  views  which  occur  to  me,  in  reference  to  this  pleading.  I  do 
not  entertain  an  opinion  of  the  sufficiency  of  the  averment  of  dor/ 
so  strongly  as  to  justify  me  in  saying  more  than  that  I  find  a 
difficulty  in  determining  the  defence  to  be  bad  on  that  ground. 
My  Brethren,  however,  are  all  of  opinion  that  the  demurrer  ought 
to  be  allowed. 

Gbbxhs,  B. 

The  ground  upon  which  I  rest  my  judgment  is  this : — I  consider 
this  plea  substantially  defective  in  two  points;  first,  in  the  alle- 
gation of  duty  in  the  adjutant ;  and,  secondly,  hecause  it  fails  to 
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connect  the  occasion  upon  which  the  words  are  stated  to  have  been  H.  T.  I860* 
used  with  the  duty.  **""* 

FlTZGBBALD,   B. 

I  have  only  to  add  that,  for  the  reasons  which  my  Brother 
Gbxxne  has  stated,  I  concur  in  the  opinion  that  the  demurrer 
should  be  allowed.. 


Hughes,  B«,  concurred. 

Demurrer  allowed. 


H AFFIBLD  v.  MACKENZIE.  £  J«-  JJ^ 

April  19. 

This  was  an  action  brought  by  a  surgeon,  to  recover  a  sum  of  The  proof  of 

£187,  claimed  to  be  due  from  the  defendant,  for  professional  ser-  qmrodbj  the 

vices  rendered  by  the  plaintiff,  in  the  months  of  March  and  April  the  Medical0 

1859-    At  the  trial,  before  Gheene,  B.,  in  the  Consolidated  Nisi  ^^90)^ 

Frius  Court,  the  plaintiff  proved  the  rendering  of  the  services,  and  J^bT^JJ 

produced  witnesses  to  prove  that  the  charges  made  were  reasonable,  eluded  from 
*  recovering  for 

He  then  closed  his  case.     The  defendant's  Counsel  then  called  for  a  professional 

services,  with- 
nonsuit,  or  a  direction,  on  the  ground  that  the  plaintiff  had  not  out  proof  of 

registry,   is 
proved  that  he  was  registered  under  the  21  &  22  Vic^  c.  90,  the  proof  that  the 

Medical  Act.    Evidence  of  registration  was  then  tendered  on  behalf  gutered  at  the 
of  the  plaintiff,  and  received  by  the  learned  Judge,  subject  to  the  den  such  proof 
objection  of  the  defendant's  Counsel.    The  registry-book  kept  under  m  6Tldence* 
the  21  &  22  Vic,  c.  90,  was  then  produced  from  the  custody  of  the 
Registrar,  by  which  it  appeared  that  the  plaintiff  had  been  duly 
registered  under  the  Act,  on  the  3rd  of  May  1859,  subsequently  to 
the  rendering  of  the  services  for  which  he  sued,  but  before  the 
bringing  of  the  present  action.    The  plaintiff  having  again  closed 
his  case,  the  defendant's  Counsel  called  for  a  nonsuit,  or  a  direction, 
vol.  10.  37  l 
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H.  T.  I860,  upon  the  ground  that  the  plaintiff  was  not  registered  at  the  time 
SjrthtOMer, 

when  the  professional  services  for  which  he  sued  were  rendered,  and 

that,  under  the  Act,  he  was  precluded  from  recovering  for  services 

rendered  prior  to  registration.     His  Lordship  refused  to  withdraw 

the  case  from  the  jury,  but  reserved  leave  for  the  defendant  to  move 

to  have  a  nonsuit  or  a  verdict  for  him  entered,  in  case  the  Court 

above  should  be  of   opinion  that  he  ought  to  have  so  directed. 

The  jury  having  found  a  verdict  for  the  plaintiff,  J.  Clarke,  in 

Michaelmas  Term,  obtained  a  conditional  order  to  enter  a  nonsuit, 

or  a  verdict  for  the  defendant,  pursuant  to  the  leave  reserved. 


R.  Armstrong  (with  him  T.  A.  Pureeli)  now  showed  cause. 

The  first  question  is,  whether  the  evidence  of  registration  given 
by  the  plaintiff  at  the  trial  was  sufficient?  The  32nd  section  of  the 
21  &  22  Vic,  c.  90,  enacts  that,  "  After  the  1st  day  of  January 
"  1859,  no  person  shall  be  entitled  to  recover  any  charge  in  any 
"  Court  of  Law  for  any  medical  or  surgical  advice,  attendance,  or 
"  for  the  performance  of  any  operation,  or  for  any  medicine  which 
"he  shall  have  both  prescribed  and  supplied,  unless  he  shall  prove, 
"  upon  the  trial,  that  he  is  registered  under  this  Act.*9  We  submit 
that  the  proof  given  by  the  plaintiff  was  sufficient,  within  this  sec- 
tion. The  work  was  done  in  March  and  April  1859 1  and  the 
plaintiff  was  registered  in  May  1 859-  He  was  therefore  registered 
at  the  time  when  the  Act  renders  the  proof  necessary,  vie,  "at  the 
trial."  Even  if  it  could  be  contended  that  the  registration  should 
be  before  action  brought,  that  condition  also  had  been  complied 
with.  To  sustain  the  defendant's  argument,  the  words  in  the  32nd 
section,  "that  he  is  registered  under  this  Act,"  must  be  read  "that 
"he  was  registered  under  this  Act  at  the  time  when  the  business 
"  was  done."  The  plaintiff  admittedly  had  the  qualifications  which 
would  entitle  him  to  be  registered.  He  had  a  right  to  practise 
before  registration,  for  the  statute  contains  no  prohibitory  words ; 
and  be  had  a  Common  Law  right  to  maintain  an  action  for  his 
professional  services,  which  the  statute,  as  we  submit,  qualifies  in 
one  respect  only,  that  he  should,  "  at  the  trial,"  prove  that  he  was 
th$n  registered.     The  great  policy  of  the  Act,  which  was  to  prevent 
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unqualified  persona  practising,  is  satisfied  by  adopting  the  plaintiff's  IL  T.  1860. 
argument.  The  Act  came  into  force  on  the  1st  of  October  1858 ; 
and  there  could  be  no  publication  of  a  registry  until  the  1st  of 
January  1859;  so  that,  according  to  the  defendant's  argument, 
everyone  would  be  disqualified  from  practising  between  the  1st  of 
October  1858  and  1st  of  January  1859*  Secondly  ;  we  submit  that 
at  is  not  open  to  the  defendant,  on  the  pleadings,  to  make  this  objec- 
tion. The  want  of  registry  is  not  pleaded,  which,  siuce  the  Com- 
mon Law  Procedure  Act,  it  should  be,  to  entitle  the  defendant  to 
rely  on  it.  The  plaintiff  is  only  bound  to  make  a  prima  facte  case ; 
and  it  is  for  the  defendant  to  show  the  grounds  upon  which  her 
defends  the  action.  Here  the  defendant,  by  merely  traversing  the 
doing  of  the  work,  admits  the  plaintiff  was  a  surgeon. 

J.  Clarke  and  E.  Jordan,  contra. 

The  plaintiff  was  bound  to  show,  as  a  condition  precedent  to  his 
recovering  in  the  action,  that  he  was  registered  under  the  Act  at 
the  time  when  the  work  was  done  for  which  he  sued.  The  pre- 
amble of  the  statute  is,  "  Whereas  it  is  expedient  that  persons 
"  requiring  medical  aid  should  be  enabled  to  distinguish  qualified 
"  from  unqualified  practitioners."  How  could  the  patient  know  that 
he  was  attended  by  a  qualified  person,  unless  the  medical  man  was 
registered  at  the  time?  It  is  said  that,  as  the  list  is  to  be  pub- 
lished only  on  the  1st  of  January  in  every  year,  the  public  in  the 
meantime  could  not  know  who  was  registered;  but  the  Act  pro- 
vides for  local  registries,  in  which  a  practitioner  may  get  himself 
registered  the  moment  he  acquires  a  qualification ;  and  these  are 
made  evidence  of  the  fact  and  time  of  registration.  The  date  of  the 
registry  is  to  be  stated  in  the  certificate  (section  25) ;  and  that  date 
is  to  be  inserted  in  the  general  registry.  There  would  be  no  object 
in  having  the  date  stated,  if  it  were  not  to  prevent  an  unregistered 
person  practising.  That  was  the  policy  of  the  Act.  According 
to  the  argument  upon  the  other  side,  an  utterly  unqualified  person 
may  practice,  and  recover  for  his  services,  provided  he  obtains  a 
qualification,  and  gets  himself  registered  the  day  before  the  bringing 
of  the  action.    Secondly ;  the  registry  was  a  matter  which  it  lay 
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H.  T.  I860,  upon  the  plaintiff  to  prove,  as  a  condition  precedent  to  his  recover- 
^^*  ing  in  the  action.  It  was  a  matter  peculiarly  within  the  plaintiff's 
knowledge.    He  might  be  registered  in  one  of  the  local  registries  in 

if  ackxnzib.  England,  Ireland  or  Scotland,  to  which  the  defendant  could  not  have 
access.  The  decisions  upon  an  Act  in  pari  materia,  the  Apotheca- 
ries' Act,  55  O.  3,  c.  194  (Eng.J,  show  that  this  is  a  matter  to  he 
proved  by  the  plaintiff,  without  regard  to  the  defendant's  pleading: 
Morgan  v.  Ruddock  (a)  ;  Skearwood  v.  Hay  (b) ;  Robinson  v.  Ro- 
land{c).  The  Medical  Act,  passed  after  the  Common  Law  Pro- 
cedure Act/  adopts  substantially  the  language  of  the  Apothecaries' 
Act ;  and  we  must  assume  that  the  Legislature  intended  to  make 
the  proof  of  registration  in  every  case  a  part  of  the  plaintiff's  < 


T.  A.  Purcell,  in  reply. 

The  plaintiff,  when  the  Act  passed,  was  a  qualified  practitioner, 
and  had  a  vested  right  at  Common  Law  to  recover  for  his  profes- 
sional services.  The  81st  section  enacts  that  every  person  registered 
under  the  Act  shall  be  entitled,  according  to  his  qualification,  to 
practise  medicine  and  surgery,  and  to  recover  reasonable  charges  for 
professional  services  rendered.  That  is  an  enabling,  and  not  a 
restrictive  section.  The  plaintiff,  after  the  passing  of  the  Act,  was 
still  at  liberty*  to  practise,  according  to  his  qualification,  and  to 
recover  for  his  services,  provided  he  complied  with  the  sole  condi- 
tion imposed  upon  him  by  the  32nd  section,  namely,  proved  a 
registry,  at  the  trial.  The  registration  is  an  essential  part  of  his 
proof;  but  it  is  not  an  essential  element  of  his  qualification,  accord- 
ing to  which  he  might  practise  and  recover,  as  before  the  Act. 
The  date  of  registration,  therefore,  is  wholly  immaterial 

Cur.  ad.  vulL 


E.  T.  1860.        The  judgment  of  the  Court  was  delivered  by  Pioot,  C.  B. 

This  was  an  action  brought  by  a  surgeon,  to  recover  his  fees  for 
professional  attendance  on  the  defendant.  At  the  trial,  before  my 
Brother  Grsbue,  the  plaintiff  proved  that  he  was  a  licentiate  of  the 

(a)  4  DowL  P.  C.  311.  (6)  5  Ad.  4  E1L  383. 

(0  6Dowl.P.C271. 


COMMON  LAW  REPORTS.  293 

College  of  Surgeons,  and  that  he  had  rendered  the  defendant  certain  E.  T.  I860. 

Exchequer* 
services,  for  which  he  sued  in  this  action,  and  then  closed  his  case,     v — w * 

The  defendant's  Counsel  called  for  a  nonsuit,  on  the  ground  that  ^ 

the  plaintiff  had  not  proved  that  he  was  registered  under  the  Mackenzie. 
21  &  22  Ftc,  c.  90.  My  Brother  Greene  (properly,  in  our  opinion) 
allowed  the  plaintiff  to  re-open  his  case,  and  to  prove  that  he  was 
so  registered.  But  it  appeared  that  the  registry  was  in  May  1855, 
subsequent  to  all  the  services  which  had  been  so  proved.  The 
defendant's  Counsel  then  called  on  the  learned  Judge  to  direct  a 
nonsuit,  or  a  verdict  for  the  defendant,  on  the  ground  that,  by  the 
statute,  the  plaintiff  was  precluded  from  recovering  for  professional 
services  rendered  before  the  registry.  This  my  Brother  Greene 
refused  to  do.  Some  evidence  was  then  given  on  the  part  of  the 
defendant,  chiefly  (I  believe)  to  reduce  the  demand ;  and  at  the 
close  of  the  case  the  defendant's  Counsel  repeated  the  requisition 
which,  he  had  before  made.  My  Brother  Greene  refused  to  com- 
ply ;  but  reserved  leave  to  the  defendant  to  move  to  have  a  nonsuit, 
or  a  verdict  for  the  defendant,  entered,  if  the  Court  should  be  of 
opinion  that  this  ought  to  have  been  directed  at  the  trial*  Subject 
to  that  reservation  the  plaintiff  obtained  a  verdict.  A  conditional 
order  was  obtained  to  enter  a  nonsuit,  or  a  verdict  for  the  defend- 
ant, pursuant  to  the  leave  reserved ;  and  the  case  was  argued  before 
us  on  the  showing  of  cause  against  that  conditional  order. 

It  was  contended,  on  the  part  of  the  plaintiff,  that,  as  the  de- 
fendant did  not,  by  a  defence,  plead  the  non-registry,  and  as  there 
was,  therefore,  no  issue  on  which  the  jury  could  affirm  or  deny  that 
the  plaintiff  was  registered,  it  was  not  open  to  the  defendant  to 
object  to  the  non-registry  at  the  trial.  The  defendant's  Counsel,  on 
the  other  hand,  insisted  that,  notwithstanding  the  form  of  our  pro- 
ceedings under  the  Common  Law  Procedure  Act,  the  principle  of 
the  decisions  made  in  England  upon  the  Apothecaries'  Act, 
55  G.  3,  c.  194,  ss.  14,  20,  21,  applied;  and  that  the  plaintiff  must 
fail,  although  the  defendant  did  not  plead  the  non-registry :  Mor- 
gan v.  Ruddock  {a)  ;  Shearwood  v.  Hay  (6),  followed  (with  consi- 

(a)  4  DowL  P.  C.  31 1.  (A)  5  Ad.  &  E1L  383. 
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E.  T.  I860,  derable  doubt)  by  the  Court  of  Exchequer  in  Skarpe   v.  Wag- 

HAFFIELD 

9m  It  is  unnecessary  to  consider  the  application  of  thee©  authorities, 

mackkhmb.  because  we  are  all  of  opinion  that  proof  of  a  registry  sufficient  to 
maintain  the  action  (on  the  assumption  that  it  was  open  to  the 
plaintiff  to  make  the  objection  in  the  present  state  of  the  pleadings) 
was  given  at  the  trial.    It  is  admitted  that  there  is  no  provision  in 
the  21  &  22  Vie.,  c.  90,  which,  in  terms,  prohibits  an  unregistered 
surgeon  from  practising,  or  from  recovering  fees  for  professional 
services  rendered  before  registry.     The  only  disabling  section,  in 
reference  to  the  recovery  of  fees,  is  the  32nd.    By  that  section  it 
is  enacted  that — M  After  the  1st  day  of  January  1859,  no  person 
41  shall  be  entitled  to  recover  any  charge,  in  any  Court  of  Law,  for 
"  any  medical  or  surgical  advice,  attendance,  or  for  the  performance 
44  of  any  operation,  or  for  any  medicine  which  he  shall  have  both 
"  prescribed  and  supplied,  unless  he  shall  prove  upon  the  trial  that 
"  he  is  registered  under  this  Act."      Upon  the  context  of  this 
section  alone,  it  clearly  requires  nothing  more  than  that,  upon  the 
trial,  the  plaintiff  shall  prove  that  he  is  registered.     The  present 
tense  is  used.    It  is  used  in  connection  with  the  time  when  the 
proof  is  required.     That  time  is  the  time  of  the  trial.    If  we  hold 
that  the  Act  requires  a  registration  prior  to  the  trial,  we  moat  sub- 
stitute the  past  for  the  present,  and  read  "is"   "was."    But  that 
will  not  be  enough  to  make  the  legislation  intelligible.    The  present 
time  is  a  single  point  of  duration,  but  the  past  comprises  many 
periods ;  and  if  we  read  the  word  as  if  it  was  in  the  past  tense,  we 
make  the  enactment  wholly  indefinite  and  uncertain,  unless  we 
superadd  other  words.     We  must,  then,  further   determine  this 
question,  namely,  when,  before  the  trial,  does  the  statute  require  the 
registry  to  have  been  effected,  as  a  condition  for  recovering  in  the 
action?    Shall  we  decide  that  the  registry  must  be  "before  the 
bringing  of  the  action  "  or  "  before  the  rendering  of  the  service  ?  " 
On  this  the  statute  is  silent ;  and  we  have  no  index  whatever  to 
guide  us,  except  our  own  conjecture  as  to  what  the  Legislature 
would  probably  have  done  if  they  were  asked  to  frame  an  enact- 

(a)  6  Dowl.  566. ;  S.  C,  3M.&W.  621. 
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ment    It  is  impossible  that  we  can  so  interpret  this  section,  without  E.  T.  I860. 

ISxekequer, 
assuming  the  power  of  legislating,  in  the  form  and  under  the  pre-     «-    y  ■   - 

tence  of  expounding.  We  have  no  authority  to  change  the  language 
of  the  Legislature,  and  introduce  into  the  statute  words  which  the  Mackenzie. 
Legislature  have  chosen  to  withhold.  If  there  were  something  in 
other  parts  of  the  statute  repugnant  to  the  plain  and  ordinary 
meaning  of  the  words  of  the  32nd  section,  but  consistent  with  a  less 
obvious  meaning  of  which  those  words  were  susceptible,  we  might 
reject  the  former,  and  adopt  the  latter,  in  order  to  make  the  whole 
legislation  consistent.  So,  if  the  ordinary  meaning  of  the  words 
would  involve  some  absurdity,  and  they  were  capable  of  a  reasonable 
interpretation,  we  ought  to  adopt  what  would  be  reasonable,  in  pre- 
ference to  what  would  be  absurd.  But  absurdity  in  these  words, 
in  their  ordinary  sense,  there  is  none.  On  the  contrary,  it  was  not 
unreasonable,  and  may  have  been  very  wise,  in  the  Legislature,  to 
abstain  from  prohibitions  and  penalties  which  might  have  made  the 
statute  odious,  and  to  select,  as  sufficient  for  their  purpose  of  en- 
couraging and  inducing  medical  men  to  register,  the  lesser,  in 
preference  to  the  larger  and  harsher  disability.  And  even  if  the 
words  of  this  section  were,  by  any  construction  of  them,  however 
forced,  capable  of  such  a  meaning  as  that  for  which  the  defendant's 
Counsel  have  contended,  namely,  that  the  plaintiff  should  be  regis- 
tered before  rendering  the  service  for  which  he  sues,  there  is  nothing 
in  the  previous  or  subsequent  parts  of  the  statute  which  requires 
that  construction,  by  presenting  anything  inconsistent  with  the 
plain  and  ordinary  signification  of  the  words,  namely,  that  the 
plaintiff  shall  prove,  upon  the  trial,  that  he  is  (that  is,  at  the  time  of 
so  proving)  registered.  The  preamble  of  the  statute  recites  that 
"  it  is  expedient  that  persons  requiring  medical  aid  should  be 
"  enabled  to  distinguish  qualified  from  unqualified  practitioners." 
A  variety  of  provisions  are  then  made,  for  the  registry  of  quali- 
fied medical  men ;  for  the  annual  publication  of  the  registry ;  for 
the  appointment  of  a  general  and  of  local  medical  councils ;  for 
inquiry  into  the  course  of  medical  instruction  and  examination  pre- 
vailing in  certain  colleges  and  bodies,  and  for  inducing  those  bodies 
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E.  T.  I860*   to  improve  such  course  of  instruction  And  examination,  rif  necessary, 
Exchequer, 
« * '     by  withholding  the  privilege  of  registration  from  those  on  whom 

HAFFIELD 

v>  they  should  confer  medical  qualifications,  until  the  requisite  im- 

mackxnzie.  provements  should  be  made.     The  statute  then,  by  the  31st  section, 
enables  every  person  registered  under  the  Act  to  practise,  and  to  re- 
cover charges  for  professional  services,  or  for  medicine  supplied,  in 
any  part  of  her  Majesty's  dominions.    I  concur  in  Mr.  Purcdtt 
argument,  that  this  is  an  enabling,  and  not  a  disabling  or  restrictive, 
section.    It  removes  (on  the  condition  of  registry  as  the  price  of 
the  immunity)  local  restrictions  prevailing  under  the  existing  law. 
For  instance  it  was  held,  in  Colliru  v.  Carnegie  (a),  that  "  a  person 
created  a  doctor  by  a  Scotch  university  "  is  not  entitled  to  practise 
in  England,  unless  he  be  licensed  by  the  College  of  Physicians. 
The  same  section  enables  registered  physicians  to  recover  their  fees, 
if  the  College  of  Physicians  to  which  they  belong  do  not,  by  a  bye- 
law,  decline  that  advantage.    The  36th  section  prevents  unregis- 
tered persons  from  holding  any  of  the  public  appointments  men- 
.    tioned  in  that  section.     The  37th  section  provides  that  "  no  certificate 
required  by  any  Act, "  "  from  any  physician, "  &c.,  shall  be  valid 
unless   the   person    signing   it  be  registered  under  this  statute. 
And  the  32nd  section,  without  (as  I  read  it)  taking  away  the  right 
to  practise,  or  the  right  to  sue  for  fees,  previously  existing  by  law, 
imposes  this  restraint  upon   unregistered  persons,  and  provides  this 
stimulant  to  their   registry,   vis.,    that  at  the  trial  of  an  action 
for  their  fees,  they  must  prove,  as  part  of  the   procedure  at  the 
trial,  that  they  are  registered. 

All  those  provisions  tend  greatly  to  encourage  medical  men  to 
*  registry.    The  framers  of  the  Act  were  probably  conscious  that,  if 

they  had  proposed  more  stringent  provisions,  the  measure  would 
not  have  received  the  sanction  of  the  Legislature.  Nothing  could 
have  been  easier  than  for  the  Legislature,  if  they  had  so  designed, 
to  prohibit  unregistered  persons  from  practising,  or  to  impose 
penalties  on  those  for  practising,  or  to  disable  them  for  recover- 
ing for  services   rendered    while  they  were    unregistered.     The 

(a)  1  Ad.  &  Ell.  695;  S.  C,  3N.&M,  703. 
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Legislature  had  a  precedent  for  so  doing  in  the  Act  for  the  regu-  E.  T.  I860, 
latiori  of  Apothecaries,  55  G.  3,  c.  194,  ss.  14,  20  and  21.    By  so      -C  *?**'< 

XM  A  Vfflttl.n 

doing,  they  might  have  applied  more  stringent  means  of  advancing  v 

the  purpose  disclosed  in  the  preamble  of  the  Act  But  they  have  not  Mackenzie. 
done  so ;  and  we  cannot  hold  that  they  intended  what  they  have 
abstained  from  expressing.  We  are  not  at  liberty  to  strain,  beyond 
their  natural  meaning,  clear  words,  which  in  that  meaning  are  not 
inconsistent  with  anything  else  in  the  statute,  and  in  their  ordinary 
sense  do  not  involve  anything  absurd  or  unreasonable,  for  the  pur- 
poses of  advancing  what  we  may  suppose  to  be  the  object  of  the 
Legislature.  That  mode  of  expounding  statutes,  if  it  ever  did  (as 
I  fear  it  sometimes  did)  receive  sanction  from  former  Judges, 
must  be  considered  as  now  exploded.  It  was  said,  by  a  living 
Judge  of  the  very  highest  authority,  Lord  Wensleydale,  in  Grey  v. 
Pearson  (a\  "I  have  been  long  and  deeply  impressed  with  the 
"  wisdom  of  the  rule,  now,  I  believe,  universally  adopted,  at  least 
"in  the  Courts  of  Law  in  Westminster  Hall,  that  in  construing 
"wills,  and  indeed  statutes,  and  all  written  instruments,  the 
"grammatical  and  ordinary  sense  of  the  words  is  to  be  adhered 
"to,  unless  that  would  lead  to  some  absurdity,  or  repugnance, 
"  or  inconsistency  with  the  rest  of  the  instrument ;  in  which  case 
"  the  grammatical  and  ordinary  sense  of  the  words  may  be  modified 
"so  as  to  avoid  that  absurdity  and  inconsistency;  but  no  farther. 
"This  is  laid  down  by  Mr.  Justice  Burton,  in  a  very  excellent 
'*  opinion,  which  is  to  be  found  in  the  case  of  Warburton  v.  Love- 
"land."  In  this  passage  of  Lord  Wensleydale's  judgment,  he 
adopts  the  very  terms  used  by  Mr.  Justice  Burton,  in  Warburton  v. 
Loveland  (b).  The  same  principle  of  construction,  applied  to  Acts 
of  Parliament,  had  been  long  before  laid  down  by  Lord  Wensley- 
dale in  the  Court  of  Exchequer,  in  Beehe  v.  Smith  (c).  It  was 
also  stated,  in  Miller  v.  Salomons  (d)f  by  Baron  Martin,  who  expressly 
adopted  the  passage  referred  to  in  Mr.  Justice  Burton's  judgment 
in  Warburton  v.  Loveland.    Besides  the  authorities  cited  in  Dtrar- 

(a)  6  H.  L.  Cas.  106.  (A)  1  H.  &  Br.  648. 

(0  2M.4W.  105.  (<*)  7  Exch.  527,  528. 

VOL.  10.  38  L 
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E.  T.  1860.  ris  on  Statutes,  pp.  579,  583,  584,  587,  588,  595,  597,  598,  I  may 

—   />     further  mention  the  following  recent  instances  in  which  similar 

views  haye  been  expressed  by  some  of  our  most  eminent  Judges:— 

Mackenzie.   Lord    Chief  Justice    Tindal,    Sussex   Peerage   Case  (a) ;   Lord 

Brougham,  Fordyce  v.  Bridges  (b)  ;    Lord   Langdale,   Logan  v. 

Earl  of  Courtoum(c). 

We  are  all  of  opinion  that  the  verdict  must  stand,  and  that  the 
cause  shown  must  be  allowed. 

(a)  11  CI.  &  Fin.  143.  (6)  1  H.  L.  Cm.  4. 

(c)  13  Bear.  29. 
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E.  T.  1859. 
Queen*M  Bench 


THE  QUEEN,  at  the  relation  of  JOHN  LYONS, 
JOHN  FINNEGAN.* 


(Queen's  Bench). 

April  18,  29. 

Quo  Warranto. — In  Hilary  Term  1859,  a  conditional  order  was  A,  being  duly 

qualified,  was 
obtained  for  exhibiting  an  information  in  the  nature  of  a  quo  elected  a  Coun- 
cillor for  a 
warranto  against  John  Finnegan,  to  show  by  what  authority  he  borough,  un- 
claimed to  be  a  Councillor  of  the  borough  of  Sligo ;  on  the  grounds,  yic.t  c.  108, 
first — That  no  vacancy  in  the  office  Councillor  existed  in  the  mubitedechu 
borough  at  the  time  of  the  election  of  Finnegan.  Secondly^-That  %ffijj£^ 
M.  Connolly,  in  whose  place  Finnegan  claimed  to  have  been  elected,  "**  °f  *"^5f" 

had  been  duly  elected  to  the  office  of  Councillor,  and  possessed  0™°*  ;  hut,  be- 
*  fore    the    ex- 

the  requisite    qualifications.      Thirdly. — That  M.   Connolly,    not  piration     of 

three    yean 
having  complied  with  the  requirements  of  the  3  &  4  Vic.  c.  108,  and  from  the  date 

of  his  election, 
not  being  within  the  exemptions  mentioned  in  the  86th,  87th  and  a,  haying,  as 

88th  sections,  was  not  entitled  to  resign  the  office  of  Councillor,  affidaruf^ren 

Fourthly. — That  the  office  was  not  effectually  vacant,  inasmuch  JJJ*  ^  respect 

as,  even   if   such    resignation   was    legal,    yet  the  vacancy   was  ^riw  aSSkfiec^ 

not  duly  declared.     Fifthly That  Finnegan's  election  was  im-  JJJ^J^^ 

properly  or  fraudulently  procured.  Ac7fi£?   ***" 

Affidavits  were  made  by  John  Lyons,  the  relator,  in  support  notice   to  the 

Town-clerk 
of  the  order,  and  by  the  Mayor,  the  Town-clerk,  the  defendant  and  that    he   had 

resigned      the 
M.  Connolly,  as  cause  against  the  order ;  from  which  it  appeared  office  of  Conn- 
that  the  borough  of  Sligo  was  divided  into  three  wards,  the  North,  notice'    was 
East  and  West  ward,  and  was  governed  and  regulated  pursuant  to  portedfby  or- 
the  3  &  4  Fur.,  c.  108.   That  the  defendant  was  an  inhabitant  house-  j£ °f     *f 

nonndng    the 
vacancy,    and 

that  an  election  would  be  held  on  the  third  day  afterward*,  to  fill  np  the  office. 

At  the  election  so  held,  B  was  elected  .Councillor. 

The  Court,  under  these  circumstances,  granted  a  quo  warranto,  calling  upon  B 

to  show  by  what  authority  he  claimed  to  exercise  the  office  of  Councillor. 

*  O'Brien,  J.,  absente. 
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E.  T.  1659.  holder  resident  in,  and  a  duly  qualified  burgess  of,  the  borough*  That 
Queen* $  Bench 
*- — v M.  Connolly  4iad  been  duly  elected  a  JDouncillor  for  the  Eastern 

THE     OUSS1V 

v  ward  of  the  borough,  on  the  26th  of  November  1856,  and  had 

finnxoak.  thereupon  duly  subscribed  a  declaration  of  his  acceptance  of  office, 
and  of  his  qualification  (a).  That,  about  the  1st  of  November  1858, 
M.  Connolly  gave  up  possession,  and  ceased  to  be  tenant  of  the 
premises  in  respect  of  which  he  had  so  qualified.  That,  on  the 
22nd  of  November  1858,  the  Town-clerk  received  a  notice  in  writing 
from  Connolly,  that  he  had  resigned  his  office  of  Councillor, 
believing,  as  was  alleged  by  his  affidavit,  that  he  wonld  subject 
himself  to  a  penalty  if  he  continued  to  hold  the  office  (5).  That  no 
entry  of  the  alleged  resignation  was  recorded  in  the  minute  book  of 
the  Council,  according  to  the  usual  practice  in  the  borough.  That, 
on  the  same  22nd  of  November,  the  Town-clerk,  by  direction 
of  the  Mayor,  posted  on  the  Town-ball  a  notice  that  Connolly 
had  resigned,  and  that  an  election  for  filling  the  extraordinary 
vacancy  (c)  would  be  held,  on  the  25th  of  November,  then  next, 
at  the  Court-house,  which  was  the  polling  place  of  the  borough. 
That  the  election  was  accordingly  held  before  the  Alderman  and 
Assessors  (<f),  on  the  25th  of  November,  and  the  defendant,  being  a 
candidate,  was  elected.  It  was  also  alleged,  by  the  affidavit  of  the 
relator,  that  Connolly  had  not  ceased  to  be  qualified,  from  the  time 
of  his  election  up  to  the  time  of  his  notice  of  resignation,  and 
was  not  exempt  from  his  obligation  to  fill  the  office,  pursuant  to  the 
3  &  4  Fie,  c.  108(e),  and  that  he  had  not  paid,  nor  offered  to 
pay,  nor  was  he  required  to  pay,  at  the  time  of  his  alleged  resig- 
nation, a  fine,  pursuant  to  the  3  &  4  Pic,  c.  108,  s.  87.  That 
no  bye-laws  had  been  made  for  the  borough  of  Sligo,  pursuant 
to  the  3  &  4  Vic.,  c.  108,  ss.  86,  87,  125.  That,  at  an  election 
for  the  office  of  Mayor  of  the  borough,  the  defendant's  vote  was 
objected  to,  on  the  part  of  the  relator,  who  was  a  candidate  for 
the  mayoralty;  but  the  objection  was  overruled. 

(a) 3  44  Vic.,  c.  106,  s.  85.  (*)8  44  Vie.,  c.  108,  s.  89. 

(O  3  &  4  Vic,  c  106,  s.  81.  (rf)  8  &  4  Vic.,  c  106,  s.  64. 

(e)  ss.  58,  86,  87,  88. 
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Sir  C.  O'Loghlen  (with  him  M.  Morris)  now  showed  cause.  E.  T.  1859- 

First — No  resignation  by  Connolly  was  necessary,  because,  by     • * ' 

his  ceasing  to  be  qualified  as  a  Councillor,  a  vacancy  was,  ipso  facto,  ^ 

created,  and  it  thereupon  became  the  duty  of  the  Mayor  to  provide  finnegan. 
that  the  extraordinary  vacancy  thus  created  should  be  duly  filled  up 
by  a  fresh  election,  pursuant  to  the  3  &  4  Fife.,  c.  108,  ss.  81,  89. 
The  58th  section  fixes  the  qualification  which  is  necessary  for  a 
person  "  to  be  elected,  or  to  be  a  Councillor."  The  words  to  be 
mean  to  continue  to  be;  and  when  Connolly's  qualification  deter- 
mined, he  ceased  to  be  a  Councillor :  Regina  v.  Reynolds  (a). 
Secondly. — If  resignation  is  necessary,  Connolly  duly  resigned, 
and  a  vacancy  in  the  Council  was  thereupon  created.  By  the 
87th  section  provision  is  made  for  the  resignation  of  corporate 
offices,  on  payment  of  the  fine  which  the  person  so  resigning  would 
have  been  liable  to  pay,  on  non-acceptance  of,  the  office.  The 
amount  of  such  fine  is  to  be  fixed  by  a  bye-law,  pursuant  to  the  . 
86th  section  ;  but  no  such  bye-law  has  been  made  in  the  borough  of 
Sligo;  and,  therefore,  no  fine  was  payable  by  Connolly  on  his 
resignation.  The  default  of  the  Corporation,  in  not  duly  making 
proper  bye-laws,  cannot  deprive  a  person  of  his  statutable  right  to 
resign  a  corporate  office :  Staniland  v.  Hopkins  (b) — [Lefbot,  C.  J. 
In  that  case  the  party  tendered  the  maximum  amount  of  the  fine  to 
the  person  who  would  have  been  the  proper  person  to  receive  it. 
If  a  man  does  everything  in  his  power  to  entitle  himself  to  the 
privilege  of  resigning,  he  is  not  to  be  debarred  from  resigning  by 
the  default  of  other  persons.  Here  no  fine  was  tendered,  and  no 
attempt  was  made  to  comply  with  the  requirements  of  the  statute]. — 
No  fine  of  any  amount  was  payable,  until  fixed  and  ascertained  by 
a  bye-law,  pursuant  to  the.  86th  section. — [Lefroy,  C.  J.  A 
maximum  fine  is  fixed  by  the  statute,  subject  to  be  reduced  by 
a  bye-law]. — Lastly. — The  Court  will  exercise  a  discretion  in  grant- 
ing the  quo  warranto :  Regina  v.  Party  (c) ;  and  no  substantial 
injury  will  be  done  by  discharging  the  conditional  order. . 

(a)  1  It.  Com.  Law  Rep.  167.  (&)  9M.&W.  178, 189. 

(c)  6  Ad.  &  El.  810. 
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E.  T.  1859*       Maedonogh  and  Hemphill,  contra. 
>— ~v- — '  *        If  there  be  any  doubt  as  to  the  legal  right  of  the  defendant  to  fill 
2  the  office,  the  Court  will  grant  the  quo  warranto,  in  order  to  try 

FiNNBOAN.  that  question.  First. — Connolly  was  duly  elected  and  duly  qualified, 
and  the  fact  of  his  losing  one  qualification  does  not,  per  se9  vacate 
the  office,  he  may  be  otherwise  qualified,  and  his  name  is  still  on 
the  burgess-roll :  Rowley  v.  Regina  (a).  Secondly. — The  resig- 
nation, which  is  relied  upon  by  the  other  side,  was  not  valid.  No 
entry  was  made  in  the  minute  book  of  the  Council,  nor  was  any 
notification  of  the  resignation  made  to  the  Council.  The  transaction 
as  to  the  resignation  was  not  bona  fide.  The  rule  of  Common  Law 
is  stringent,  in  compelling  the  acceptance  of  offices  for  the  public 
weal,  and  a  mandamus  will,  if  necessary,  be  granted  for  that  pur- 
pose: Regina  v.  Leyland(b);  Regina  v.  Bower  (c).  A  person 
cannot  defeat  the  quo  warranto  by  resigning  the  office,  after  the 
conditional  order  has  been  obtained  and  before  it  is  made  absolute : 
Regina  v.  Morton  (d)  ;  Regina  v.  May  (e).  Stamland  v.  Hopkins 
is  distinguishable,  because  there  the  maximum  fine  was  duly  ten- 
dered. In  the  present  case  no  attempt  was  made  to  comply  with  the 
statute ;  and  it  would  be  an  evasion  of  the  86th  and  87th  sections  of 
the  Act,  if  it  were  held  that,  although  a  maximum  fine  is  fixed 
by  the  Act,  yet  because  a  bye-law  has  not  reduced  the  amount 
of  the  penalty,  no  penalty  is  payable.  The  effect  of  the  bye-law  ii 
not  to  create  the  fine,  it  is  merely  to  reduce  the  amount.  This  case 
is  governed  by  the  58th,  86th  and  87th  sections  of  the  statute; 
and  before  the  Mayor  had  any  power  to  act,  an  extraordinary 
vacancy  must  have  been  duly  created,  in  the  manner  provided 
by  the  statute ;  but,  in  fact,  there  was  no  valid  or  legal  vacancy,  and 
the  defendant  has  no  title  to  fill  the  office  of  Councillor.  Quo  war- 
ranto is  the  proper  way  to  try  the  question :  Regina  v.  White- 
well  (a) ;  Regina  v.  Phippen{b).     The  exercise  of  the  discretion 

(a)  6  Q.  B.  668.  (6)3  M.  &  8. 184. 

(e)  1  B.  &  C.  585.  (rf)  4  Q.  B.  146. 

(•)  20  L.  J.,  Q.  B.,  268.  '  (f)  7  Ad.  &  EL  960. 

($)  5  T.  R.  85. 
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of  the  Court  is  to  be  governed  by  the  principles  of  law,  and  this  is  a  £.  T.  1859* 

Queen* t  Bench* 
case  which  calls  for  the  interference  of  the  Court.  * — -^ 

THE    QUXSN 

v. 
M.  Morris  replied,  and  oited  Regina  v.  Anderson  (a).  fotwoan. 

Cur.  ad.  vult. 


Lefboy,  C.  J. 

This  is  a  motion  showing  cause  against  a  conditional  order  for  a  April  29. 
quo  warranto,  to  ascertain  whether  the  defendant  Finnegan  properly 
fills  the  office  of  Town-councillor  for  the  borough  of  Sligo,  which 
he  claims  to  hold.  The  case  has  been  argued  as  if  the  defendant 
had  been  elected  to  the  office  of  Town-councillor,. which  was  duly 
vacated  by  Connolly,  in  consequence  of  the  loss  of  his  qualification ; 
but  the  real  question  is,  was  there  a  vacancy  in  the  office  at  the 
time  when  the  defendant  was  elected  ?  If  the  office  was  not  vacant, 
of  course  the  defendant  was  not  elected  to  it.  In  order  to  consider 
this  question,  we  must  first  see  what  was  the  state  of  the  office  up  to 
the  time  when  the  alleged  vacancy  ocourred.  It  is  admitted  that 
Connolly  was  duly  elected  and  qualified,  as  required  by  the  statute, 
and  that  his  qualification  was  duly  registered.  It  is  remarkable  too, 
that  the  statute  (b)  requires  that  the  party  who  is  elected  shall 
not  only  make  a  declaration  for  his  qualification,  but  shall  also  state 
in  his  declaration  that  he  accepts  the  office — an  office  which,  in 
Connolly's  case,  could  not  be  determined,  by  effluxion  of  time, 
in  less  than  three  years  (e)  from  his  election.  It  appears,  therefore, 
by  the  records  of  the  Corporation,  that  the  office  of  Town-councillor 
was  full  while  Connolly  held  it.  Now,  when  a  man  accepts  an  office, 
he  is  bound  to  hold  it  and  to  discharge  its  duties  during  the  term 
fixed  by  the  law  for  the  tenure  of  the  office,  unless,  in  due  course  of 
law,  he  is  divested  of  the  office.  This  Act  of  Parliament  protects 
the  subjects  of  the  realm  from  the  hardship  of  having  these  corporate 
offices  imposed  upon  them  if  they  labour  under  any  of  the  dis- 
abilities enumerated  in  the  Act  (J),  and  in  the  88th  section  makes 
provision  that,  in  certain  cases  of  disqualification,  the  Council  shall 

0)2 G.  &D.  113.  (6)3  & 4  Vic.,  c.  108,  s. 86. 

(c)8.6I.  (<*)■.  86. 
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£.  T.  1859*  declare  the  office  to  be  void ;  bat,  subject  to  these  exemptions  sod 
v. — , >  '  disqualifications,  the  Act  is  clear,  "  that  every  person  duly  qualified, 

THE     OUEKH 

2  "  who  shall  be  elected  to  the  office  of  Alderman,  Councillor,  &&, 

itnnxgan.  "shall  accept  the  office  to  which  he  shall  have  been  so  elected, 
"  or  shall,  in  lieu  thereof,  pay "  such  fine,  sot  exceeding  £50,  u 
shall  be  fixed  by  a  bye-law  (a)  ;  and,  by  the  87th  section,  a  person 
so  elected  may,  at  any  time,  resign  his  office,  on  payment  of  the  fine 
which  he  would  have  been  liable  to  pay  for  not  accepting  the  office. 
A  question  might  possibly  arise,  upon  the  construction  of  these  two 
sections,  whether,  in  case  no  bye-law  is  made,  a  person  may  at  once 
purchase  off  his  liability,  by  paying  the  extreme  fine  of  £50 ;  but,  in 
the  present  case,  there  is  neither  tender  nor  payment  of  any  fine, 
and,  therefore,  this  point  does  not  now  arise.  It  is  said  that 
Connolly,  on  the  1st  of  November,  gave  up  the  premises  in  respect 
of  which  he  was  qualified;  that,  on  the  22nd  of  November,  he 
gave  notice  to  the  Town-clerk  that  he  had  resigned,  and  thereupon, 
by  direction  of  the  Mayor,  the  Town-clerk  posted  a  notice  of  the 
alleged  resignation,  and  of  an  intended  election  to  fill  the  vacancy, 
and  that,  on  the  third  day  following,  the  election  was  held.  Now, 
without  imputing  anything  as  to  the  bona  fides  of  this  proceeding, 
we  do  not  find  any  provision  in  the  statute  which  enables  a  Town- 
councillor  to  effect  a  resignation  of  his  office  in  that  manner.  But 
further,  this  notice  of  resignation  was  given  by  Connolly  only  to  the 
Town-clerk ;  no  notice  of  a  cesser  of  qualification  was  given  to  the 
Council,  nor  was  the  fact  investigated  by  the  Council.  It  is  con- 
'  tended  that  this  was  an  extraordinary  vacancy  (6),  but  the  fact  of  a 
vacancy  was  not  ascertained,  nor  was  the  office  declared  to  be 
vacant.  These  are  matters  which  the  Court  cannot  try  on  affidavit, 
and  we  must,  therefore,  disallow  the  cause  shown,  and  make  the 
order  absolute.    The  costs  will  abide  the  ultimate  result. 

(a)i.8&9  (6)1.82. 
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E.  T.  1859- 
Queen'g  Bench 


WILLIAM  M'CORMICK  v.  THOMAS  BALLANTINE. 


May  3. 


Demurrer^— -First  count:  That  at  the  time  of  the  grievances,  &c,  The  first  count 

of  the  plaint, 
the  plaintiff  was,  and  still  is,  the  owner  of  and  a  carrier  upon  a  cer-  which  was  in 

tain  Railway  from  the  city  of  Londonderry  to  Coleraine  ;  and  is  also  piaine^thaTSe 

the  owner  of  the  carriages,  engines  and  vehicles  thereon  ;  and  that  £he  owner  0m* 

a  Railway  train,  composed  of  the  said  carriages  of  the  plaintiff,  is  certam    J^Jjj, 

used,  and  of  right  ought  to  run  daily,  at  the  hour  of  five  o'clock  Je   carriages, 

in  the  afternoon,  from  the  terminus  of  said  Railway  at  Londonderry  which  were 

necessarily  and 

aforesaid,  to  Coleraine  aforesaid,  for  the  conveyance  of  passengers  and  properly  on  the 

Railway,   the 

merchandise  upon  the  said  Railway ;  of  which  the  defendant  had  no-  defendant  con- 

triving,     &c.f 

tice.  That,  on  the  23rd  of  October  1858,  a  train  composed  of  the  said  caused  a  cer- 

carnages,  and  known  as  the  five  o'clock  train,  was,  shortly  before  said  waggon  to  be 

hour  of  five  o'clock  in  the  afternoon,  upon  the  said  Railway,  at  the  J££*  force 

said  terminus  at  Londonderry,  as  it  legally  might,  and  was  being  JfJ^JJl,1^ 

prepared  to  start  with  passengers  and  merchandise  at  the  said  hour,  *?d   Dr?kc  *° 

from  the  said  terminus  to  Coleraine ;  of  which  the  defendant  had  them.     The 

second  count 
notice. — Averment ;  that  the  said  train,  and  the  carriages  of  which  was  in  case, 

for  negligence, 
the  same  was  composed,  were  necessarily  and  properly  upon  the  To  the  first 

count   of    the 
said  Railway  as  aforesaid ;  yet  the  defendant,  well  knowing  the  pre-  summons  and 
.   .         •  <•  .i  *  «      plaint  the  de- 

mises, but  contriving,  &c.,  caused  a  certain  truck  or  waggon  of  the  teudant  plead- 

ed     that   the 
defendant  to  be  drawn  with  great  force  and  violence  against  the  B8L{^  truck  or 

said  train  and  the  carriages  of  which  the  same  was  composed,  and  poff^m^n 

then  and  there  broke  to  pieces,  damaged  and  injured  five  of  the  said  ^  *e  8?1Ta11? 

carriages.     The  plaint  also  contained  a  second  count,  in  case,  for  ant'ftlin  *• 

negligence.  binary    course 

of  his  trade 
and  business, 
and  as  he  lawfully  might,  under  and  by  virtue  of  the  provisions  of  a  certain  inden- 
ture, dated,  Ac.,  made,  Ac,  and  otherwise  upon  a  certain  tramway  that  crossed  the 
said  Railway;  and  without  any  contrivance  or  intention  to  injure  the  plaintiff",  on  the 
part  of  the  defendant  or  his  servants,  the  truck  or  waggon  struck  against  the  car- 
riages of  the  plaintiff,  which  were  unnecessarily,  and  without  proper  care  and 
notice  to  the  defendant  or  his  servants,  and  not  necessarily  and  properly,  as  alleged, 
placed  by  the  plaintiff  or  his  servants  on  that  part  of  the  Railway  at  which  the 
collision  took  place. — Held,  upon  demurrer,  that  this  defence  was  no  answer  to  the 
count  in  trespass,  not  being  a  traverse,  or  a  plea  in  confession  and  avoidance  of  the 
injury  complained  of. 

toXm  10.  39  l 
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£.  T.  1859.       Defence  to  the  first  count ;  that  the  said  truck  or  waggon  wis 
Queen'*  Bench 

put  in  motion  by  the  servants  of  the  defendant,  in  the  usual  and 

ordinary  course  of  his  trade  and  business,  and  as  he  lawfully  might, 
under  and  by  virtue  of  the  provisions  of  a  certain  indenture,  bear- 
ing date  the  12th  day  of  March  1852,  made  between  this  defendant 
of  the  first  part,  James  Murray  of  the  second  part,  and  the  Lon- 
donderry and  Coleraine  Railway  Company  of  the  third  part ;  and 
otherwise  upon  a  certain  tramway  that  crossed  the -said  Railway; 
and  without  contrivance  or  intention  to  injure  the  plaintiff,  on  the 
part  of  the  defendant,  or  his  servants,  the  said  truck  or  waggon 
struck  against  the  said  train  and  carriages  of  the  plaintiff,  which 
were  unnecessarily,  and  without  proper  care  and  notice  to  the 
defendant  or  his  servants,  and  not  necessarily  and  properly,  as 
alleged,  placed  by  the  plaintiff  or  his  servants  on  that  part  of  the 
said  Railway  at  which  the  said  collision  took  place. 

The  second  defence  traversed  the  facts  alleged  in  the  second 
count 

,  The  indenture  referred  to  in  the  defendant's  first  defence  was  a 
deed  whereby  the  land  upon  which  the  Railway  was  constructed 
was  conveyed  by  the  defendant  Ballantine  to  the  Londonderry  and 
'  Coleraine  Railway  Company,  and  by  which  a  right  of  way  across 
said  Railway,  at  all  reasonable  times,  by  means  of  a  tramway  for 
waggons,  &c,  was  reserved  to  the  defendant,  whereby  the  mesas 
of  communication  between  the  defendant's  stores  and  a  quay  erected 
by  him  on  the  river  Foyle  were  afforded  to  the  defendant.  The 
plaintiff  was  lessee  of  the  Railway  from  the  Company. 

Demurrer  to  the  first  defence,  upon  the  following  grounds : — Be- 
cause, although  it  is  admitted  by  the  said  defence  that  the  said 
Railway  is  the  property  of  the  plaintiff,  and  that  the  defendant 
caused  the  said  truck  of  the  defendant  to  be  driven  against  the 
carriages  of  the  plaintiff,  then  being  on  his  said  Railway,  as  in  the 
said  count  stated,  yet  it  is  not  averred  in  the  said  defence  that 
the  -  defendant  could  not  have  avoided  the  said  injury  in  said 
count  complained  of,  by  the  exercise  of  reasonable  and  proper 
care;  or  that  the  said  injury  was  inevitable;  or  that  the  alleged 
negligence  of  the  plaintiff  directly  caused  the.  said  injury,  or  con- 


TINS. 
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tribated  thereto;  and  because  it  is  not  averred  in  said  defence  that  £.  T.  1869* 

the  defendant  was  not  guilty  of  negligence ;  and  because,  though  ^— -v 

the  said  defence  proposes  to  justify  the  putting  in  motion  the  said 
truck  therein  mentioned*  under  the  indenture  therein  mentioned,  baxlan- 
by  which  said  indenture  a  right  of  passage  across  said  Railway,  at 
all  reasonable  times,  is  reserved  to  the  defendant,  as  by  said  inden- 
ture will  appear,  it  is  not  averred  that  the  time  when  said  truck 
was  so  driven,  as  in  .said  count  mentioned,  was  a  reasonable  time 
for  so  doing;  and  because  the  plaintiff  had  a  right  to  have  his 
said  carriages  at  the  place  in  said  count  mentioned,  at  the  time 
therein  mentioned;  and  because  it  is  admitted,  in  said  defence, 
that  the  defendant  directly  caused  the  said  injury,  and  no  suffi- 
cient justification  is  shown  for  the  same. 

James  P.  Hamilton  (with  him  J*  Brooke),  for  the  demurrer. 

The  act  of  the  defendant,  in  running  his  truck  against  the  plain- 
tiff's carriages,  being  the  direct  cause  of  the  injury,  the  plea  does 
not  show  any  defence,  because  it  does  not  allege  that  the  defendant 
used  reasonable  or  proper  care  in  putting  the  truck  in  motion, 
and  that  the  injury  was  unavoidable.  No  material  issue  is  tendered, 
by  the  plea;  and,  therefore,  the  plaintiff  has  been  driven  to  demur. 
To  constitute  a  proper  defence  to  an  action  of  trespass,  the  defend- 
ant must  show  that,  in  committing  the  injury  complained  of,  he 
laboured  under  inevitable  necessity:  Dickenson  v.  WaUon  (a), 
the  not  showing  which  is  the  vice  of  this  plea.  From  all  that 
appears  in  it,  the  defendant  might  have  avoided  committing  the 
injury  complained  of.  Negligence  on  the  part  of  the  plaintiff 
will  not  disentitle  him  from  bringing  the  action,  unless  that  negli- 
gence be  the  direct  cause  of  the  injury :  DoweU  v.  The  General 
Steam  Navigation  Company  (6)— [Lbf*oy,  C.  J.  The  demurrer 
relies  upon  the  contents  of  a  deed,  which  is  not  set  out,  and  of 
which,  from  the  record,  the  Court  knows  nothing]. — Under  the 
present  system  of  pleading,  it  is  only  necessary  to  set  out  such 
parts  of  a  deed  or  document  as  the  party  pleading  it  or  relying 

(a)  T.  Jon*,  206. 
(6)  5  El.  &  Bl.  195;  S.  C,  1  Jur.,  K.  S.,  800. 
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E.  T.  1859.  upon  it  may  think  material,  and  that  incorporates  it  into  the 

Queen's  Bench     ...__. 

pleading:  Common  Law  Procedure  Act  1853,  a.  63;  and  by  sec- 
tion 64  the  deed  must  be  produced  on  the  trial  or  argument  of 
the  case,  unless  its  absence  be  satisfactorily  accounted  for.  Bat 
the  plea  is  bad  upon  general  demurrer,  for  the  reason  first  men- 
tioned, without  any  reference  to  the  deed  at  all. 


D.  APCausland  (with  him  Norman),  contra. 

The  injury  complained  of  is  one  for  which  either  an  action  of 
trespass  or  on  the  case  should  have  been  brought.  Before  the  Com- 
mon Law  Procedure  Act  1853,  that  was  the  course  the  plaintiff 
must  have  taken ;  and  that  Act  does  not  change  the  nature  of  the 
action,  but  only  the  mode  of  procedure.  The  plaintiff  cannot  suc- 
ceed in  both  forms  of  action;  for,  if  that  in  case  be  true,  it  is 
impossible  that  he  can  succeed  in  the  trespass.     Where  the  plaintiff  i 

complains  that  the  defendant  did  not  use  reasonable  and  proper  care, 
he  does  not  allege  any  negligence  on  the  part  of  the  defendant 
The  defence  here  is,  that  the  act  complained  of  was  committed  by 
the  defendant's  servants,  in  the  ordinary  course  of  their  trade,  as 
they  lawfully  might.  But,  this  being  an  action  of  trespass,  the 
plaintiff  must  make  it  appear  that  the  injury  has  been  done  imme- 
diately by  the  defendant.  If  it  be  mediately  the  act  of  his  servants, 
then  it  cannot  be  said  to  be  that  of  himself.  If  the  defendant  puts 
forward  his  defence  in  clear  terms,  that  is  now  sufficient,  under  the 
Common  Law  Procedure  Act  1853.  Huggitt  v.  Montgomery  (a) 
shows  that  this  is  in  the  nature  of  an  action  on  the  case.  It  is  not 
necessary  for  the  defendant  to  show  that  he  has  taken  all  reasonable 
care ;  that  is  admitted  by  the  demurrer.  The  deed  is  properly  set 
out  in  the  defence,  the  parties  being  allowed  now  to  set  it  out  in 
Court,  and  by  reference  it  is  embodied  in  the  defence.  The  plaintiff 
by  demurring,  admits  that  he  put  his  carriages  upon  the  Railway 
improperly  ;  and  that  disentitles  him  from  recovering  in  this  action : 
Sharrod  v.  The  London  and  North-  Western  Railway  Company  (b). 
If  the  plaintiff  has  contributed  to  the  accident  by  his  own  negligence, 
he  cannot  recover.     Negligence  on  the  part  of  the  plaintiff  is  an 

(a)  2N.R.  446.  (6)  4  Exch.  580 ;  S.  C,  14  Jar.  23. 
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admissible  defence,  under  the  plea  of  "not  guilty:"  Ellis  v.  The  E.  T.  1869. 
London  and  South-Western  Railway  Company  {a) ;  Tuff  v.  War* 
man  (&).  It  is  suggested  by  the  plaintiff  that  the  defendant  exceeded 
the  powers  given  him  by  the  deed.  If  that  be  so,  the  plaintiff  should 
have  replied  the  excess :  Harvey  v.  Brydges  (<?).  Every  averment 
of  the  exercise  of  reasonable  care  is  thrown  upon  a  Railway  Com- 
pany :  Barrett  v.  Midland  Railway  Company  (d) ;  Doyle  v.  The 
Dublin  and  Drogheda  Railway  Company  (e). 

J.  Brooke,  in  reply. 

The  defendant  does  not  aver  that  the  injury  was  inevitable ;  that 
is  most  material  in  a  defence  in  trespass.  In  trespass,  if  the  defend- 
ant justify,  his  defence  will  be  bad,  unless  he  also  confess  and 
avoid :  Gibbon  v.  Pepper  (fj9  or  show  that  the  injury  was  inevi- 
table, and  caused  by  no  negligence  on  his  part:  Weaver  v.  Ward(g). 
The  act  complained  of  here  is  a  trespass,  whatever  the  form  of 
action  may  be.  The  defendant,  having  set  the  train  in  motion 
without  due  precaution,  or  giving  any  notice  to  the  plaintiff,  is 
clearly  liable  for  the  injury  caused  by  his  negligence  and  careless- 
ness :  Bird  v.  Holbrook  (A).  The  proposition  contended  for  by  the 
other  side,  that,  if  the  plaintiff  be  guilty  of  any  negligence  at  all,  his 
right  of  action  is  taken  away,  is  not  correct ;  the  negligence  which 
disentitles  the  plaintiff  to  recover  must  be  the  direct  and  proximate 
cause  of  the  injury  complained  of:  Tuff  v.  Warman(i);  Dowell 
v.  The  General  Steam  Navigation  Company  (h), 

Liirot,  C.  J. 

We  are  of  opinion  that  this  demurrer  must  be  allowed.  This  is 
an  action  not  of  trespass  only,  but  also,  as  is  allowed  by  the  present 
state  of  the  law,  on  the  case.    The  party  who  may  now  bring  those 

(a)2E&  N.  424;  S.  C,  3  Jar.,  N.  8.,  1008;  26  Law  Jour.,  Ex.,  349. 
(6)  2  C.  B.,  N.  S.,  740;  8.  C,  26  Law  Jour.,  C.  P.,  263 ;  in  Error,  27  Law 
Jour.  822. 

(e)  UM.&W.  437.  (<*)  1  Fort.  *  Fin.  361. 

(e)  10L-.  Jnr.256.  (J)  2  Salk.  637. 

GO  Hob.  134.  (A)  4  Brag.  626. 

(•)  Supra.  (A)  Supra. 
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B;  T.  1859.  two  different  actions  together  is,  nevertheless,  entitled  to  exsot  £nb 

s^sWsWtt'st  RsiM^ft 

^^  hia  adversary  such  a  defence  to  each  of  them  as  the  law  heretofor* 

would  have  required ;  but  the  defendant  may  frame  that  d&feaoe»  at 
he  is  entitled  to  do,  in  accordance  with  the  provisions  of  this  Act  of 
Parliament.  The  rule  to  which  I  allude  is,  that  the  defendant  mast 
meet  the  plaintiff's  plaint,  or  cause  of  action,  by  a  traverse,  or  by 
confessing  and  avoiding  it.  Now,  what  was  the  rule  of  law  formerly 
as  to  pleading  to  an  action  of  trespass  vi  et  armii,  when  the  defend- 
ant did  not  traverse  the  cause  of  action  by  the  plea  of  the  general 
issue,  but  took  upon  him  to  justify  the  injury  complained  of?  He 
was  bound  to  admit  the  trespass  expressly  or  impliedly,  if  he  meant 
to  rely  upon  a  justification  of  it ;  if  he  did  not,  his  pleading  was  bad. 
So,  under  this  Act  of  Parliament,  which  requires  that  a  party  shall 
either  traverse  the  complaint,  or -confess  and  avoid  it,  if  he  do  not 
simply  traverse,  he  is  bound  to  confess  and  avoid.  To  confess  what? 
the  trespass  vi  et  armis.  Now,  what  is  the  defence  here  ?  It  is 
a  defence  not  admitting  that  a  trespass  has  been  committed,  and 
that  the  same  was  justifiable ;  but  it  is  a  defence,  in  the  first  place, 
showing  that  what  is  charged  as  having  been  done  designedly, 
intentionally  and  wilfully  by  the  defendant— in  fact  was  not  done 
by  him,  but  that  it  was  the  act  of  his  servants,  and,  therefore,  net 
his  act,  so  as  to  make  him  a  trespasser ;  and,  in  the  next  place,  that 
the  act  complained  of  was  not  done  wilfully.  There  exist  saatten 
in  this  pleading  which  may  constitute  a  very  good  defence  to  an 
action  on  the  case,  but  which  constitute  Hone  to  an  action  of  tres- 
pass vi  et  arms*.  There  is  no  defence,  therefore,  in  accordance  with 
the  rules  of  pleading  established  by  this  Act  of  Parliament*  which, 
so  far  as  it  has  left  us  any  portion  of  the  former  rules  of  pleading, 
founded  on  good  sense  and  reason,  we  should  gladly  embrace,  and 
feel  desirous  of  upholding.  Upon  this  ground*  therefore,  it  struck 
me,  from  the  very  outset,  that  this  was  a  bad  plea,  and  open  to 
demurrer. 

PXSRIN,  J. 

I  concur  in  the  opinion  expressed  by  the  Lord  Chuut  Justice, 
and  I  think  that  this  is  a  bad  plea.    It  is  not  my  intention  to  go 
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through  all  the  cases  which  have  been  cited  on  both  .aides,  or  to  E*  X.  1859* 

Qteen'M  Bench. 
enter  upon  an  examination  of  those  fine  and  nice  distinctions  which 

formerly  existed  between  actions  of  trespass  and  actions  of  trespass 
on  the  case,  the  late  statute  having  abolished  such. distinctions.  The 
plaintiff  complains  of  a  direct  and  violent  injury  done  to  his  pro- 
perty.— [His  Lordship  here  read  the  summons  and  plaint  and  the 
defence.] — This  is  certainly  a  very  novel  defence.  The  defendant 
avers  that  the  act  complained  of  was  committed  by  his  servants,  not 
by  himself ;  but  it  is  only  necessary  to  refer  to  the  plain  language 
of  the  defence  itself,  from  which  it  appears  as  distinctly  as  if  he  had 
said  it  in  so  many  words,  that  the  defendant  himself  did  the  act 
complained  of;  for  he  says  his  servants  did  it  in  the  ordinary  course 
of  his  trade  and  business,  as  they  lawfully  might.  Without,  there- 
fore, occupying  more  of  the  time  of  the  Court,  by  going  at  length 
into  this  defence,  I  shall  merely  add  that,  in  my  opinion,  this 
defence  is  bad,  and  that  the  demurrer  should  be  allowed. 

Hates,  J. 

I  quite  concur  in  and  adopt  what  has  fallen  from  the  other  Mem- 
bers of  the  Court.  I  think  it  important  that  this  case  should  not 
be  decided  upon  technical  rules,  but  upon  the  ground  that  the 
defence  is  substantially  defective.  Assuming  everything  upon  the 
face  of  the  defence,  and  of  the  deed  referred  to  in  it,  to  be  perfectly 
true,  yet  all  does  not  amount  to  an  excuse  for  the  defendant's  con- 
duct. The  deed  purports  to  be  a  conveyance  by  the  defendant,  of 
the  land  upon  which  this  Railway  is  made,  to  the  Railway  Company, 
and  a  right  of  way  is  thereby  reserved  to  Ballantine  by  the  Com- 
pany across  the  Railway,  thus  affording  him  a  passage  between  his 
quay  and  his  stores.  The  trespass  complained  of,  viz.,  the  breaking 
of  the  plaintiff's  carriages,  was  committed  on  the  land  of  the  plain- 
tiff. Now,  assuming  that  the  effect  of  this  deed,  as  set  out  upon  the 
face  of  the  defence,  is  to  give  the  defendant  a  right  of  way  across 
the  land  of  the  plaintiff — and  further  than  that  it  cannot  be  pushed — 
•  yet  that  gives  him  no  right  to  run  across  the  land  of  the  plaintiff 
with  his  waggons,  without  any  selection  of  time,  place  or  opportu- 
nity, and  regardless  of  ail  care  or  consequences.    Suppose  a  person 
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E.  T.  1859.  °a*  a  rig*1*  °f  way  across  my  field,  and  my  cattle  happen  to  be  upon 
Queen*i  Bench  ^^  ^^  wqU,  it  be  contended  for  a  moment  that  he  can,  therefore, 

m'cobmxck    ^  Qp  injure  mj  cattle  with  impunitj  ?     The  defendant  should  h*w 

v. 
ballan-      said  that  he  used  the  road  across  the  Railway  with  reasonable  cue. 

tine.  in8tead  of  doing  that,  he  says  that  the  plaintiff's  carriages  were  upon 
the  Railway  unnecessarily,  and  without  proper  cause.  That,  how- 
ever, is  no  reason  why  the  defendant  should  run  into  and  break 
those  carriages,  while  on  the  plaintiff's  own  land.  He  should  h*?e 
alleged  that  he  had  taken  reasonable  care,  and  that,  notwithstanding, 
the  collision  could  not  be  avoided ;  but  that  he  has  not  done.  This 
defence  is,  therefore,  defective  in  substance,  and  the  demurrer  mart 
be  allowed. 


THE  QUEEN,  at  the  relation  of  HENRY  LYONS, 

v. 
JOHN  MCCARTHY.* 


May  30. 


Information,  Quo  warranto. — Macdonogh,  on  the  7th  of  May  1859,  obtained  a 

of  a  quo  war-  conditional  order  that  the  said  Henry  Lyons  should  be  at  liberty  to  file 

be^grantednto  an  information,  in  the  nature  of  a  quo  warranto,  against  the  said  John 

^   by  party  M'Carthy,  to  show  by  what  authority  he  claimed  to  use  and  exercise 

exerC"fM  the  ^e  °to°*  °f  ^ayor  °f  tne  borough  of  Sligo ;  on  the  ground  that  the 

of  a  borough,  election  of  the  said  John  M'Carthy,  held  on  the  1st  of  December 

where     the 

ground  of  such  1858,  was  irregular,  illegal  and  void,  inasmuch  as  he  had  not  a 

application    is 

a  defect  in  the  majority  of  legal  votes,  and  inasmuch  as  the  vote  of  John  Finnegan, 

who     hare  who  assumed  to  fill  the  office  of  Councillor  of  said  borough,  recorded 

Mayor.—  f°r  said  **ohn  M'Carthy,  was  void,  by  reason  of  his  not  being  in 

2illfSi»]f "'  legal  P088688*011  of  ^  office  when  he  so  voted ;  and  also  on  the 

ground  that  a  colourable  majority  of  votes  was  occasioned  by  the 

*  O'Brien,  J.,  abtente. 
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vou  of  the   Mid  John  Finnegan,  in  favour  of  the  said  John  T.  T.  1859. 

M'Carthy,  whereby  the  presiding  officer,  John  M'Gowan,  was  appa-     < y    -> 

rently  warranted  in  giving  a  casting  vote  in  favour  of  said  J.  ^ 

M'Carthy.    It  appeared  from  the  affidavits,  that  the  borough  of    m'cakm*. 

Sligo  is  divided  into  three  wards.  That  M.  Connolly,  who  filled  the 

office  of  Councillor  for  the  Eastern  ward,  on  the  21st  of  November 

1858,  resigned.    That,  upon  the  26th  of  November  1858,  the  said 

John  Finnegan  was  elected  to  the  office  of  Councillor!  in  the  room 

of  the  said  M.  Connolly.  That,  on  the  1st  of  December  1858.  an 

election  was  held  for  the  office  of  Mayor  of  the  said  borough,  the 

candidates  being  the  said  Henry  Lyons  and  John  M'Carthy.  That 

twelve  votes  were  recorded  for  each  of  them,  but  that  the  vote  of 

the  said  John  Finnegan  was  included  in  the  twelve  votes  recorded 

for  the  said  John  M'Carthy,  whereby  the  number  of  votes  being 

equal,  the  presiding  Alderman  gave  his  casting  vote  in  favour  of  the 

said  John  M'Carthy,  who  was  thereupon  duly  elected  Mayor  of  said 

borough.     That,  upon  an  application   by  the  said  Henry  Lyons 

to  the  Court  of  Queen's  Bench,  for  liberty  to  file  an  information  in 

the  nature  of  a  quo  warranto*  to  know  by  what  authority  the  said 

John  Finnegan  claimed  to  exercise  the  office  of  Councillor  of  said 

borough,  the  Court  granted  such  application,  and  adjudged  that  the 

resignation  of  the  said  Michael  Connolly  was  not  in  accordance 

with  the  provisions  of  the  3  &  4  Vic.,  o*  108,  and  that  no  vacancy 

had  thereby  been  occasioned  in  the  office  of  Councillor  for  said 

borough  (a). 

D.  Lynch  (with  him  Sir  C.  CtLoghlen  and  M.  Morris)  now 
showed  cause. 

The  fact  of  the  prosecutor  applying  for  an  information  in  the 
nature  of  a  quo  warranto  is  an  admission  that  M'Carthy  is,  do 
facto,  in  possession  of  the  office,  otherwise  the  quo  warranto  could 
not  go  against  him.  The  law  is  now  perfectly  well  settled,  that  the 
title  of  the  electors  cannot  be  tried,  unless  where  there  is  no  mode 
by  which  their  title  can  be  impeached,  in  the  first  instance;  but 
the  title  of  corporators  must  be  impeached  in  another  way :  The 

(a)  Ante,  p.  299. 
vol.  10.  40  L 
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T.  T.  1859.  King  v.  Hughes  (a).    AU  the  acts  of  the  person  in  office  are  Yalid- 
&een$  Bench. 
, ated  by  the  3  &  4  Pic,  c.  108,  s.  89. 

THE    QUEEN 
V. 

k'cabthy.         Macdonogh  (with  him  Hemphill),  contra. 

The  defendant's  title  is  impeached,  upon  the  ground  that  Con- 
nolly's resignation  was  invalid,  and  that  Finnegan,  having  been 
substituted  for  him,  was  only  colorably  in  office.  McCarthy  is  not 
Mayor  at  all,  if  Finnegan  had  no  title  to  vote.  In  The  King  v. 
Hughes  (b\  the  decision  turned  entirely  upon  the  pleading.  The 
dictum  of  Bayley,  J.,  which  would  seem  to  favour  the  view  taken  by 
the  other  side,  was  not  necessary  for  the  decision  of  the  case. 
Grafton  v.  Lendrich  (c)  shows  that  the  title  of  electors  may  be 
questioned,  and,  in  that  case,  they  were  members  of  a  Corporation. 
— [Lefrot,  C.  J.  But  were  not  the  parties  who  voted  in  that  case 
guilty  of  conduct  which  may  be  said  to  have  amounted  to  a  judg- 
ment of  ouster  ?] — Yes ;  and  in  this  case  we  contend  that  there  is  that 
which  amounts  to  a  judgment  of  ouster :  Regina  v.  Finnegan  (d) ; 
Rex  v.  Holden  (e).  The  cases  of  The  King  v.  Smith  (f),  and 
The  King  v.  The  Mayor  of  Monmouth  (g)9  turned  altogether 
upon  the  construction  of  the  charters  by  which  the  Corporations 
were  constituted.  If  the  Court  does  not  grant  the  quo  warranto, 
it  will  be,  in  fact,  deciding  that  the  title  of  the  elected  cannot 
be  questioned,  on  account  of  any  infirmity  in  the  title  of  the 
electors.  It  will  also  have  this  effect,  that  as  the  Mayor,  in  the 
present  instance,  goes  out  of  office  in  October  next,  if  the  quo 
warranto  do  not  now  issue,  proceedings  against  the  Mayor  will 
be  futile,  as,  before  they  could  be  made  effective,  the  Mayor's  year 
of  office  will  have  been  completed.  The  prosecutor  seeks  an  issue 
whether  the  present  Mayor  has  been  duly  elected  ;  and  he  must  fail 
upon  that  issue  unless  he  can  show  a  judgment  of  ouster  against 
Finnegan.  The  prosecutor  only  asks  the  Court  to  apply  to  this 
case  the  principle  upon  which  they  acted  in  the  case  of  Regina 

(a)  4  B.  &  Cr.  368.  (6)  Supra. 

(e)  2  H.  &  Br.  409.  (d)  Ante,  p.  299. 

0)  2  Str.  1109 ;  S.  C.,  And.  389.  (f)bU.k  S.  271. 

(g)  4  B.  &  Al.  496. 
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v.  Reynolds  {a) ;  otherwise  a  door  will  be  opened  to  every  species  of  T.  T.  1859. 

abuse  in  corporate  elections,  for  persons  may  vote  for  a  particular    ^^* • 

person  for  the  office  of  Mayor,  although  they  may  not  have  a  THE  QUEBW 
•hadow  of  right  to  do  so ;  and  before  the  quo  warranto,  impeaching  k'ca&thy. 
their  title,  can  be  tried,  the  Mayor  will  have  enjoyed  his  year  of 
office,  and  thus  be  enabled  to  set  the  Court  and  a  rival  candidate  at 
defiance.  The  case  of  The  King  v.  Mein  (6)  was  upon  motion. — 
[Lynch,  J.  Because  there  was  no  other  way  of  deciding  it. — 
Lsnor,  C.  J.  Have  you  any  case  showing  that,  upon  a  question 
as  to  validity  of  the  title  of  the  elected,  the  title  of  the  electors 
was  allowed  to  be  impeached?] — There  is  no  case  in  which  the 
order  which  the  prosecutor  seeks  has  been  refused.  The  proviso  in 
section  89  of  the  3  &  4  Vic,  c.  108,  which  validates  the  acts 
of  persons  in  office,  validates  only  the  acts  of  persons  legally  in 


Sir  C.  O'Loghlen,  in  reply. 

The  title  of  the  electors  can  never  be  questioned,  when  that  of  the 
elected  is  impeached ;  and,  in  Corporation  proceedings,  it  has  never 
been  done:  Summers  v.  The  King  (c),  followed  in  The  King 
y.  Mein(d),  which,  in  its  turn,  was  followed  in  The  King  v. 
Hughes  (e);  Haig  Corp.,  p.  215.  The  8  &  4  Ftc,c.  108,  s.  89, 
validates  all  acts  done  by  persons  de  facto  in  office,  although  they 
may  labour  under  a  defect  of  qualification. 

Lefboy,  C.  J. 

It  occurs  to  my  mind  that,  if  we  made  the  conditional  order  for 
an  information  in  the  nature  of  a  quo  warranto  absolute  in  this 
case,  we  should  thereby  enable  the  relator  to  do  indirectly  what  the 
law  will  not  allow  him  to  do  directly.  If  an  issue  were  knit  as  to 
whether  or  not  the  Mayor  had  a  good  title  to  his  office,  the  law 
would  not  allow  the  relator,  at  the  trial,  to  impugn  that  title,  on  the 
ground  of  defect  of  title  in  those  who  voted  for  him.     By  making 

(a)  I  Ir.  Com.  Law  Rep.  142.  (*)  3  T.  B.  596. 

(c)  6  Cowp.  489.  (rf)  Supra. 

(<)  Supra. 


316  COMMON  LAW  REPORTS. 

T.  T.  1859.  this  conditional  order  absolute,  we  should,  therefore,  be  letting  the 
Qhm*'j  Pinch* 

relator  in  motion  to  do  purpose,  inasmuch  as  he  would  be  precluded 

from  entering  upon  the  question  of  the  validity  of  the  title  of  the 

n'cabthy.    electors,   -My  Brother  Pbb&i*  agrees  with  me,  that  the  rule  laid 

down  by  Bayley,  J.,  in  the  case  of  The  King  v.  Hughes  (*),  upon 

the  authority  of  Lord  Kenyon,  in  Rex  v.  Mein  (6),  and  of  Lord 

Mansfield,  in  Rex  v.  Latham  (c)9  is  one  both  of  convenience  and  of 

justice;  for  why  should  the  party  who  is  elected,  and  may  be  ready 

to  maintain  hie  own  title,  be  placed  in  the  predicament  of  being 

answerable  for  every  defect  in  the  title  of  those  who  have  elected 

him,  and  of  which  he  neither  knows,  or  has  the  means  of  knowing, 

anything  ?    The  only  pretence  that  could  be  alleged  was,  that  there 

was  judgment  of  ouster  against  Finnegan.   Upon  that  point  the  case 

of  The  King  v.  Hughes  is  express ;  that,  however,  does  not  appear 

to  have  been  obtained.    As  my  Brother  Hates  entertains  some 

doubt  in  this  case,  I  think  it  right  that  it  should  be  understood  that 

we  do  not  decide  that  there  is  no  instance  in  which  en  information 

in  the  nature  of  a  quo  warranto   may  be  granted  as  against  a 

Mayor ;  but  we  decide  this,  and  this  only,  that  when  the  ground  of 

the  application  for  the  information  is  a  defect  in  the  title  of  those 

who  have  elected  the  Mayor,  in  sueh  case  the  Court  of  Queen's 

Bench  is  powerless,  because,  not  only  the  rule  of  law  to  which  I 

have  adverted,  but  also  the  Act  Parliament,  whether  it  be  for  poblk 

convenience,  or  any  other  reason,  says  that  whenever  an  attempt  is 

made  to  affect  the  title  of  the  elected,  and  that  object  is  sought  to  be 

reached  by  impugning  the  title  of  the  electors,  that  cannot  be  done. 

That  is  the  only  case  before  us,  and  upon  that  alone  our  present 

ruling  rests.    We  are,  therefore,  of  opinion  that  we  should  allow 

the  cause  shown  with  costs. 

Permit,  J.,  concurred. 

Hates,  J. 

In  this  case  I  confess  I  was  anxious  to  have  escaped  from 
expressing  any  opinion  different  from  that  of  the  other  Members 
of  the  Court ;    and  I  need  not  say  that  I  do  so  with  very  great 

(a)  4B.  &  Cr.  368,  376.  (4)  3  T.  Rep.  506. 

(c)  3  Bur.  1485. 
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diffidence.    But  my  mind  is  not  convinced,  and  I  think  that  this  T.  T.  1859. 

i*»          mi   Q******  Bench. 
conditional  order  ought  to  be  made  absolute.     If  not,  the  effect  will      , ' 

THE    QUEEN 

be,  that  the  supervision  of  this  Court  over  the  election  of  Majors  v# 

of  boroughs  will  be  virtually  annulled.     Assuming  the  law,  as  laid    m'cabtht. 
down  by  Bayley,  J.,  in  the  case  of  The  King  v.  Hughes,  to  be  un- 
questionable, this  does  not  push  us  to  shorten  the  time  for  proceed- 
ings, which  is  already  sufficiently  short.    According  to  that  case, 
all  that  is  required  is,  that  the  party  who  has  obtained  the  quo  war- 
ranto should  be  able  to  substantiate  his  objection  to  the  title  of  the 
party  elected,  by  judgment  of  ouster  against  the  electors ;  but  I  see 
no  necessity  that  such  judgment  should  in  fact  have  been  obtained 
when  the  party  applies  to  this  Court   for  the   conditional  or  the 
absolute  order.    If  the  construction  that  has  been  put  upon  the 
proviso  in  section  89  of  the  3  &  4   Vic,  c.   108,  on  the  part  of 
the  defendant,  be  the  right  one,  I  cannot  see  how  the  necessity  of 
applying  for  this  order  could  ever  arise.     That  construction  amounts 
to  this,  that  any  number  of  persons  in  possession  of  the  office  of 
Town-councillor,  though  without  a  particle  of  title,  may  vote  at  the 
election  of  a  person  to  fill  the  office  of  Mayor  of  a  borough,  and  by 
this  means  carry  the  election  $  and  it  is  said  than  an  election  so 
carried  is  validated  by  the  proviso  in  section  89.    I  confess  that, 
before  I  could  be  induced  to  bring  my  mind  to  adopt  that  con- 
struction, I  should  require  to  have  the  question  raised  in  the  most 
solemn  way,  and  fully  discussed,  and  not  incidentally  upon  a  motion 
like  the  present ;  especially  as,  I  think,  that  proviso  may  bear  this 
reasonable  and  fair  construction,  that  persons  de  facto  elected  and 
acting  in  the  ordinary  discharge  of  their  duty  as  Town-councillors 
should  not  have  their  acts  questioned,  and,  perhaps,  annulled,  to 
the  serious  prejudice  of  the  public.    But  I  do  not  think  it  was  ever 
intended  by  the  Legislature  that  where  proceedings  should  be  insti- 
tuted against  those  persons  to  deprive  them  of  their  office,  upon  the 
ground  that  they  have  no  right  to  fill  the  office  which  they  assume 
to  fill,  this  Court  should  be  deprived  of  the  power  of  granting  an 
information  in  the  nature  of  a  quo  warranto  to  try  their  right  to 
fill  such  office,  and  to  turn  them  out  of  it,  if  that  right  should  be 
found  not  to  exist. 

Cause  shown  allowed  with  costs. 
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O'HARE  v.  FAHY  and  others. 

(Common  Pleas.) 
Nov.  19,  25. 

A  lease  was    This  was  an  action  for  breaking  and  entering  a  certain  close  of  the 

granted,    in 

1852,  to  J.  M.,  plaintiff,  called  the    Mountain    of  Moyglass,  and  breaking  down 

Ac.,  that  part  an^  prostrating  the  fences  and  walls  of  said  close;  and  with  cattle, 
M.  contain?  C0W8  an<*  oxen  etL^nE  UP  an<^  depasturing  the  grass  of  said  plaintiff 
Sir  w?th°a°~  ^en  grow*Dg  an<*  being  on  the  said  close,  and  thereby  incumbering 
right  of  com-  8^  doge,  and  hindering  and  preventing  the  plaintiff  from  having 

turbary  for  the  use,  benefit  and  enjoyment  thereof  in  so  large  and  ample  a 
the  use  of  the 

said  farm,  as  manner  as  he  might  and  otherwise  would  have  done.  The  defend- 
now  in  the 

possession  of    ants  pleaded,  amongst  other  defences,  that  the  plaintiff,  being  seised 
the  said  J.  M., 
situate,  Ac.,  as  in  fee  of  the  said  Mountain  of  Moyglass,  in  the   half  barony  of 

said  lands,  in  Leitrim,  and  county  of  Galway,  by  indented  lease,  bearing  date  the 

hereo^wSap-  10tn  day  of  May  1852,  and  made  between  the  plaintiff,  of  the  one 

part  ofthf  $***>  an<^  one  John  Mealy,  of  the  other  part,  he  the  said  plaintiff 

lands  conveyed  ^-^  ^y  the  said  deed,  under  his  hand  and  seal,  and  duly  executed 

by  a  deed,  ^d  delivered  by  him,  for  the  considerations  therein  mentioned, 
dated  31st   of  J 

October  1851/'  demise,  &a,  unto  the  said  John  Mealy,  his  executors,  administra- 
te.    It  ap- 
peared,  by  tors    and    assigns,   all    that   and    those   that   part   of   the    lands 
necessary  in- 
tendment, of  Moyglass,  containing   forty-one  acres,  statute  measure,  be  the 
that,  at  the 
time  of  the  ex-  same  more  or  less,  together  with  a  right  of  commonage  and  turbary, 

lease  of  1852,  for  the  use  of  the  said  farm,  and  therein  stated  to  be  in  the  posses- 
J.  M.  was  in 
possession,  not 

only  of  the  forty-one  acres,  bnt  also  of  a  right  of  commonage,  on  the  adjoining 
mountain,  for  the  nse  of  said  farm.— Held,  that  the  lease  gave  to  J.  M.  the  farm  in 
question,  together  with  the  same  commonage  and  turbary  which  he  then  enjoyed 
resoipect  thereof. 

J.  M.,  in  1858,  demised  to  J.  F.  and  others  seventeen  acres,  portion  of  the 
forty-one  acres,  by  the  following  description : — "  All  that,  esc.,  part  of  the  lands  of 
Moyglass,  containing  seventeen  acres,  now  in  the  possession  of  the  said  J.  F.  and 
partners,  together  with  a  right  of  commonage  and  turbary,  for  the  use  of  the  said 
farm,"  for  a  term  of  eighteen  years,  which  was  a  shorter  term  than  that  for  which 
the  grantor  was  possessed. — Held,  that  the  lessees  of  the  seventeen  acres  acquired 
by  the  sub-lease,  as  against  the  head  landlord,  a  proportional  share  of  the  common 
appurtenant  to  the  forty-one  acres. 
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V. 
FAHT. 


sion  of  the  said  John  Mealy,  to  hold  the  same  to  him  the  said  M.  T.  1859- 
John  Mealy,  his  executors,  administrators  and  assigns,  for  the 
term,  &c,  of  twenty-eight  years,  thenceforth,  &c.  By  virtue 
of  which  said  demise,  said  John  Mealy  continued  in  possession 
of  said  forty-one  acres  of  said  lands  of  Moyglass,  so  demised  to 
him,  as  he  had  previously  held  said  lands  and  enjoyed  said  com- 
monage. That  said  lease  is  still  a  good,  valid  and  subsisting 
lease  for  the  residue  of  the  said  term  of  twenty-eight  years. 
That  by  indented  deed,  bearing  date  the  16th  day  of  October 
1858,  and  made  between  the  said  John  Mealy,  of  the  one  part, 
and  the  defendants,  of  the  other  part,  he  the  said  John  Mealy, 
being  possessed  of  said  lands  and  of  said  right  of  commonage 
as  aforesaid,  did,  by  said  deed,  under  his  hand  and  seal,  <&c.,  for  the 
considerations,  &c.,  demise,  <tc.,  unto  the  same  defendants  and  others, 
all  that  part  of  Moyglass,  containing  seventeen  acres  plantation 
measure,  as  then  in  the  possession  of  the  said  grantees,  together 
with  a  right  of  commonage  and  turbary,  for  the  use  of  the  said 
farm,  situate  in  the  barony  of  Leitrim,  and  county  of  Galway,  to 
hold  the  same  to  them,  their  executors  and  administrators,  from 
the  1st  of  October,  then  next  ensuing,  for  the  term,  time  and  space 
of  eighteen  years  fully  to  be  completed,  &c.  That  said  last  mentioned 
seventeen  acres  formed  a  portion  of  the  forty-one  acres  demised  by 
said  lease  of  1st  of  July  1852,  hereinbefore  mentioned.  That  said 
defendants  have  ever  since  continued  in  possession  of  said  part  of 
said  lands  of  Moyglass,  so  demised  to  them,  and  of  houses  thereon 
occupied  by  each  of  them  respectively,  and  also  continued  to  enjoy 
the  common,  by  said  lease  granted  to  them,  on  the  Mountain  of 
Moyglass,  by  depasturing  on  said  mountain  their  cattle,  cows  and 
oxen,  being  their  own  commonable  cattle,  levant  and  couchant,  in 
and  upon  said  last-mentioned  lands ;  and,  for  the  purpose  of  such 
enjoyment,  entered  into  the  said  close,  in  said  plaint  mentioned, 
and  called  the  Mountain  of  Moyglass,  in  order  to  turn  and  put,  and 
did  then  and  there  turn  and  put,  into  and  upon  the  same  the  said 
cattle,  cows  and  oxen,  in  said  plaint  mentioned,  being  their  own 
commonable  cattle,  levant  and  couchant,  in  and  upon  the  said  land, 
with  the  appurtenances,  to  use  the  said  common  of  pasturage  of  the 
defendants,  and  then  and  with  said  cattle,  cows  and  oxen,  neces- 
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M.  T.  1859.  aarily  and  unavoidably  ate  up  and  depastured  the  grass  then  growing 
Common  PUom, 

and  being ;   and  because  said  close,  before  and  at  the  time  of  < 


OH  ABE 
VAHY. 


mitting  the  grievances  complained  of,  had  been  and  was  wrongfully 
inclosed  with  the  fences  and  walls  in  plaint  mentioned,  so  that, 
without  breaking  down  and  prostrating  same,  the  defendants  could 
not  use  or  enjoy  the  said  common  of  pasture  in  and  upon  said 
oloee  in  so  ample  and  beneficial  a  manner  as  they  otherwise  might 
and  would  have  done,  they,  the  said  defendants,  did  throw  down  and 
prostrate  the  fences  and  walls  aforesaid,  doing  no  unnecessary 
damage  to  the  plaintiff,  as  they  lawfully  might,  for  the  cause  afore- 
said ;  which  are  the  several  grievances  in  said  plaint  complained  of. 
Demurrer.— That  the  said  John  Mealy  could  not  grant  to  the 
defendants  a  right  of  common  on  said  Mountain  of  Moyglass,  for 
all  their,  the  said  defendants',  commonable  cattle,  levant  and 
coMchant,  in  and  upon  the  lands  demised  to  them  by  the  said  John 
Mealy,  as  stated  in  said  defence.  That  the  said  John  Mealy  had 
not  acquired,  by  said  indenture  of  the  10th  day  of  July  1852,  an 
unlimited  right  of  common  in  and  upon  said  Mountain  of  Moyglass, 
and  that  the  defence  was  no  justification  of  the  grievances  com- 
plained of. 


M.  Morris  (with  whom  was  J*.  Blake),  in  support  of  the  demurrer. 

The  words  of  the  lease  of  the  forty-one  acres  are  inappropriate  to 
the  purpose  of  creating  an  incorporeal  right.  They  are  too  vague 
and  indefinite.  The  words  in  the  lease,  "  as  now  in  the  possession 
of  the  said  John  Mealy,"  are  properly  referable  to  the  forty-one 
acres,  and  not  to  the  right  of  commonage.  But,  even  assuming 
that  these  words  were  capable  of  granting  a  right  of  common  to 
Mealy,  the  lessor  of  the  defendants,  there  is  no  substantive  aver- 
ment that  Mealy  acquired,  under  this  lease,  a  right  of  commonage 
on  the  Mountain  of  Moyglass,  appurtenant  to  the  forty-one  acres. 
All  that  the  summons  and  plaint  states  is  that,  "by  virtue  of 
"  which  said  demise,  said  John  Mealy  entered  and  continued  in 
"  possession  of  said  forty-one  acres  of  said  lands  of  Moyglass,  so 
"  demised,  &c.,  to  him,  as  he  had  previously  held  said  lands,  and 
"  enjoyed  said  commonage."  That  does  not  amount  to  a  distinct 
averment  of  the  fact. 
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Begtagh  objected  that  the  only  point  slated  in  the  demurrer  was,  M.  T.  1859. 
that  Mealy  had  do  right  to  grant  an  unlimited  right  of  common, 
and  that  the  objection  now  made  could  not,  therefore,  be  raised* — 
[Monahan,  C.  J.  If  the  demurrer  had  been  taken  upon  the  ground 
of  the  want  of  a  distinct  averment,  that  would  be  the  proper 
subject-matter  for  an  amendment} — Mealy  had  no  right  to  sub- 
demise  this  right  of  common  amongst  a  number  of  squatters— 
[Monahan,  C.  J.  There  are  no  words  in  the  second  lease  to 
create  a  new  right ;  but  the  question  is,  whether  it  was  not  com- 
petent for  him  to  convey  existing  rights  ?]— Whatever  commonable 
right  Mealy  enjoyed  was  not  appendant  but  appurtenant :  Coles  v. 
Piatt  (a) ;  Ralle  v.  Osbom  (b) ;  Drury  ▼.  Eent(c). 

Begtagh  and  Fitzgibbon  (SerjeantX  contra. 

The  lease  of  1 862  must  be  taken  in  the  sense  most  strongly  against 
the  grantor.  The  words  of  the  lease  were  quite  large  enough  to 
pass  this  right,  provided  it  existed,  as  a  matter  of  fact,  at  the  time 
of  the  granting  of  the  lease,  there  being  no  unity  of  possession  in 
the  grantor*  Common  appurtenant  will  pass  by  the  words  "  with 
the  appurtenances.*9  The  grantor  ought  not  to  be  permitted  to 
defeat  hia  own  grant,  in  consequence  of  having  used  too  large  a 
term:  SmchevereU  v.  Porter  (d)  ;  Cowlam  v.  Slaek(e);  Pretty  v. 
Sutler  (f)  ;  Doidge  v.  Carpenter  (g)  ;  Whalley  v.  Thompson  (h); 
Willis  v.  Ward  (t)  r  Chessman  v.  Hmrdham  (k)  v  Benson  r.  Ches- 
ter (I) -%  Hall  y.  Barry  (»).  The  common  in  question  was  for  the 
cattle  of  the  lessee,  levant  and  eouckant :  Earl  of  Manchester  ▼. 
Vale  (n) ;  Potter  v.  North  (o).  Common  appurtenant  is  appor- 
tionable :  TyrringharfCs  case  (p) ;  Wyat  WgkTs  case  (?) ;  Mosses 
case  (r) ;  Co.  Lit.,  p.  122  a  ;  Woohrgch  on  Rights  of  Common,  p.  126 

(«)  Brown,  &  Goldes.  17.  (')  Hoe.  25. 

(e)  Cro.  Jac.  14.  (d)  Cro.  Car.  482. 

(e)  15  East,  106.  (J)  2  Sid.  67. 

W6M.4  S.  47.  (A)  1  Bob.  &  PnL  371. 

CO  2  Chit.  Rep.  297.  (A)  1  B.  &  A.  706. 

(0  8T.R.396.  (m)  H.  &  Jo.  688. 

(it)  I  Sannd.  27.  note  m.  (o)  1  Sannd.  349,  note  6. 

(  p)  4  Bep.  38  a.  (a)  8  Bep.  78  b,  79  a. 

(r)  13  Bep.  66. 

VOL.  10.  41  L 
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M.  T.  1859.  The  passage  in  Hobart  is  merely  a  dictum,  the  case  before  the  Court 

«-  -v    ->  being  one  of  an  entirely  different  nature,  namely,  a  writ  of  war- 

ohabx  raniia    chart*.     The    passage   in   Broumiaw    $   Goldetborougk 

vaht.  "warrantia  chart*"  is  unintelligible. 

P.  Blake,  in  reply,  cited  2  Fitz.  Ab.,  p.  180,  n. 

Cur.  ad.  vuit. 


MOHAHAN,  C.  J. 

Nov.  25.  This  case  comes  before  us  on  demurrer ;  the  question  being  whe- 

ther the  defendants  are  entitled  to  common  of  pasture   on  the 
mountain  of  Moyglass,  for  their  commonable  cattle,  Uvani  and 
couchant,  on  about  seventeen  acres  of  the  lands  of  Moyglass,  which 
adjoin  the  mountain  on  which  the  right  of  commonage  is  claimed? 
According  to  our  decisions  in  previous  cases,  we  have  felt  ourselves 
at  liberty  to  look  at  the  leases  and  documents  stated  in  the  plead- 
ings, and  not  merely  to  take  their  effect  from  the  description  given 
of  them  by  the  respective  pleaders.    Of  course,  so  far  as  facts  are 
concerned,  we  take  them  from  the  pleadings.    It  appears,  from  the 
defence  pleaded  by  the  defendants,  that,  previous  to  1862,  the  plain- 
tiff, O'Hare,  was  seised  in  fee-simple  of  the  lands  of  Moyglass,  and 
the  adjoining  mountain  of  Moyglass ;  and,  being  so  seised,  by  inden- 
ture of  lease,  dated  10th  of  July  1852,  he  demised  to  John  Mealy 
a  portion  of  said  lands,  by  the  following  description,  that  is  to  say, 
"  All  that  and  those  that  part  of  the  lands  of  Moyglass,  containing 
"  forty-one  acres,  statute  measure,  be  the  same  more  or  less,  together 
"  with  a  right  of  commonage  and  turbary  for  the  use  of  the  said 
"farm,  as  now  in  the  possession  of  the  said  John  Mealy,  situate, 
"lying  and  being  in  the  half-barony  of  Leitrim  and  county  of 
"  Galway,  as  by  a  map  or  terohart  of  said  lands  in  the  margin 
"  hereof  will  appear,  being  part  of  the  lands  conveyed  to  the  grantor 
"by  a  deed,  dated  31st  of  October  1851,  under  the  hand  and  seal 
"of  the  Commissioners  for  Sale  of  Incumbered  Estates  in  Ireland, 
"  and  described  in  the  schedule  of  tenancies  annexed  to  said  deed  ai 
"  being  held  by  John  Mealy,  under  lease  for  thirty-one  years  from 
"1st  of  May  1848." 
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The  defence,  after  setting  forth  this  lease,  contains  a  statement  M.  T.  1859. 

that,  after  the  execution  of  that  lease,  the  said  John  Mealy,  by     «-  ..v-  ■*  " 

o'harx 
virtue  thereof,  continued  in  the  possession  of  said  forty-one  acres  v 

of  the  lands  of  Moyglass,  and  in  the  enjoyment  of  said  right  of  faht. 
commonage  and  turbary  on  the  mountain  of  Moyglass,  in  plaint 
mentioned,  so  demised  and  granted  respectively  to  him,  as  he  had 
previously  held  said  land  and  enjoyed  said  commonage.  The  first 
question  that  arises  is  whether,  under  this  lease  of  July  1852,  John 
Mealy  was  entitled  to  any  common  of  pasture  on  the  mountain  of 
Moyglass?  It  has  been  insisted  by  plaintiff's  Counsel  that  the 
words  "  as  now  in  the  possession  of  the  said  John  Mealy/9  in  the 
lease  of  1852,  apply  only  to  the  farm  of  forty-one  acres,  and  not 
to  the  commonage  and  turbary  for  the  use  of  said  form ;  and  there- 
fore that  the  grant  of  the  common  and  turbary  is  void  for  uncer- 
tainty, it  not  being  stated  where  the  common  is  to  be  taken;  and 
that  the  lease  of  1852  is  to  be  read  as  a  demise  to  John  Mealy 
of  forty-one  acres  of  the  lands  of  Moyglass,  as  now  in  his  possession, 
and  a  right  of  commonage  and  turbary  for  the  use  thereof;  and 
I  think  it  tolerably  clear  that,  if  such  were  the  true  reading  of  the 
lease,  the  result  would  be  as  contended  for  by  plaintiff's  Counsel, 
as  there  would  be  nothing  to  show  where  the  common  is  to  be 
taken.  But,  as  it  is  clear  from  the  lease  that  it  was  intended  that 
a  right  of  commonage  should  be  granted  thereby,  it  is  of  course 
the  duty  of  the  Court,  if,  by  any  reasonable  intendment,  they  can 
do  so,  to  give  it  a  construction  that  will  carry  out  that  intention, 
rather  than  one  that  will  defeat  it,  by  holding  it  void,  as  to  the 
grant  of  common,  for  uncertainty.  It  appears,  if  not  by  direct  and 
positive  averment,  at  least  by  necessary  intendment,  that,  at  the 
time  of  the  execution  of  the  lease  of  1852,  the  tenant  Mealy  was 
in  the  possession  not  only  of  the  farm  containing  forty-one  acres, 
but  also  of  a  right  of  commonage  for  the  use  of  said  farm  on 
the  adjoining  mountain.  This  being  so,  when  the  demise  is  of 
the  lands  containing  forty-one  acres,  together  with  a  right  of  com- 
monage and  turbary  for  the  use  of  said  farm,  as  now  in  the 
possession  of  the  said  John  Mealy,  why  should  not  we  apply 
the  words  "as  now  in  the  possession  of  the  said  John  Mealy" 
as  well  to  the  commonage  as   to  the  farm,   and  hold  that  the 
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M.  T.  1859*  lease  gave  him  the  farm,  with  the  same  commonage  and  turbary 
■_  -w  '  which  he  then  enjoyed,  for  the  uae  thereof  ?  We  have  do 
OH0RX  doabt  that  such  is  the  tine  construction  of  the  lease  in  question; 
fahy.  and  it  appearing,  from  other  portions  of  the  pleadings  that  the 
commonage  he  was  in  possession  of  was  for  commonable  cattle, 
levant  and  couehant,  on  said  farm  of  forty-one  acres,  we  are  of 
opinion  that  the  lease  of  1852  granted  said  commonage  to  John 
Mealy.  The  next  question  is,  whether  John  Mealy  has  granted 
any  portion  of  the  right  of  common  to  the  defendants  ?  It  appears 
that  by  indenture  of  lease,  dated  the  16th  of  October  1858,  made 
between  the  said  John  Mealy,  of  the  one  part,  the  defendant  John 
Fahy,  and  the  other  defendants  and  others,  of  the  other  part,  be 
the  said  John  Mealy  demised  to  the  said  John  Fahy  and  others 
seventeen  acres  of  Moyglass,  portion  of  the  forty-one  acres,  by  the 
following  description : — "  All  that  and  those  that  part  of  the  lands 
"  of  Moyglass,  containing  seventeen  acres  plantation  measure,  be  the 
"  same  more  or  less,  subject  to  a  survey,  and  as  now  in  the  pos- 
u  session  of  the  said  John  Fahy  and  partners,  together  with  a  right 
"of  commonage  and  turbary  for  the  use  of  the  said  farm,  to  hold 
"the  same  to  them,  their  executors  and  administrators,  from  the 
"  1st  of  November  then  next,  for  a  term  of  eighteen  years."  There 
can  be  no  doubt  that  the  commonage  and  turbary  for  the  use  of 
said  farm,  intended  to  be  thereby  granted,  was  a  proportionate  part 
of  the  commonage  and  turbary  to  which  the  lessor  Mealy  was 
entitled  under  the  lease  of  1852,  as  appurtenant  to  the  forty-one 
acres  thereby  demised,  same  being  the  only  right  of  common  Mealy 
had  any  power  or  title  to  grant  j  and,  therefore,  the  point  principally 
argued  before  us  was,  whether  Mealy,  being  under  the  lease  of 
1852  possessed  of  forty-one  acres,  and  a  right  of  common  in  the 
adjoining  mountain  for  cattle,  levant  and  couehant,  on  said  forty- 
one  acres,  could,  by  the  under-lease  of  1858,  of  a  portion  of  the 
lands,  and  for  a  shorter  term  than  he  himself  had  in  the  forty-one 
acres,  subdivide  the  right  of  common,  and  grant  to  the  defendants 
a  right  of  common  for  their  cattle,  levant  and  couehant,  on  the 
seventeen  acres,  retaining  in  himself  a  similar  right  of  common 
as  appurtenant  to  the  residue  of  the  forty-one  acres  ?  In  order  to 
answer  this  question  satisfactorily,  it  will  be  necessary,  in  the  first 
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instanoe,  to  ascertain  the  nature  or  quality  of  the  right  of  common  M.  T.  1859* 
granted  by  the  lease  of  1852 ;  assuming,  as  no  doubt  we  must, 
that  that  deed  is  the  origin  of  the  title,  as  it  is  clear  that,  even 
if  any  right  of  common,  as  incident  to  the  farm  of  forty-one  acres, 
previously  existed,  it  was  destroyed  by  unity  of   title  and  pos- 
session in  the  plaintiff  O'Hare,  the  owner 'in  fee  of  the  lands  of 
Moyglaas,  and  the  mountain  adjacent  thereto.    The  grant  being  of 
a  right  of  commonage  for  cattle,  levant  and  couchant,  on  the  farm 
of  forty-one  acres,  it  is  clear  that  it  must  in  some  way  be  incident 
to  that  farm,  at  least  to  this  extent,  that  the  right  of  common 
could  not  be  separated  from  the  lands,  as  it  could  not  be  used  by  any 
cattle  except  those  levant  and  couchant  thereon;  and  it  is  clear 
that  Mealy  could  not  grant  the  lands  to  another,  retaining  in 
himself  the  right  of  common.     It  appears,  from  Co.  Lit.,  p.  121, 
that  such  a  right  of  common  is  appurtenant  to  the  lands.    The 
passage  is : — "  Appurtenant  may,  in  some  cases,  be  created  at  this 
"day,  as,  if  a  man  at  this  day  grant  to  a  man  and  his  heirs  com- 
"mon  in  such  a  moor  for  his  beasts,  levant  and  couchant,  upon 
"his  manor,  by  this  grant,  this  common  is  appurtenant  to  the 
"manor,  and  shall  pass  by  a  grant  of  the  manor/'    This  is  a  dear 
authority  that  the  common  granted  by  the  lease  of  1852  became 
appurtenant  to  the  lands  thereby  demised;  and  in  the  same  book 
(p.  122),  it  is  distinctly  laid  down  that,   by  an  alienation  of  a 
portion  of  the  lands  to  which  such  common  is  appurtenant,  the 
common  itself  becomes  apportioned.  The  passage  is : — "  The  second 
"kind  of  common  is  a  common  appurtenant  for  beasts  not  common- 
"able,  as  goats  and  the  like.    If  a  man  purchase  part  of  the  lands 
"whence  common  appendant  is  to  be  had,  the  common  shall  be 
"  apportioned,  because  it  is  of  common  right ;  but  not  so  of  common 
"  appurtenant,  or  of  any  other  common,  of  what  nature  soever ;  but 
"both  common  appendant  and  appurtenant  shall  be  apportioned  by 
M  alienation  of  part  of  the  lands  to  which  the  common  is  appendant 
"or  appurtenant"  This  doctrine,  that  common  appurtenant  is  capa- 
ble of  being  apportioned  by  an  alienation  of  part  of  the  land  to 
which  it  is  appurtenant,  does  not  depend  merely  on  the  statement 
of  text-books.    In  Wyat  Wylds  case  (a),  to  which  we  have  been 
(a)  8Kep.  79. 
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M.  T.  1859.  referred,  in  an  action  of  replevin,  one  of  the  parties  claimed  common 

v_^__/  '  appurtenant  as  incident  to  his  farm.     It  appeared  that  the  common 
o'habi 

v  was  originally  granted  for  cattle,  tenant  and  couehant,  upon  a  large 

fabt.  tract  of  lands,  and  that  the  party  now  claiming  the  common  was  a 
purchaser  of  only  a  portion  of  those  lands ;  and  the  question  was, 
whether  the  common  was  apportioned  by  the  purchase  of  part? 

The  case  was  very  fully  considered,  and  it  was  decided  that  the 
purchaser  of  a  portion  of  the  lands  was  entitled  to  common  for 
his  cattle,  levant  and  couchant,  upon  that  portion ;  that  it  would  be 
against  the  common  weal  that  by  an  alienation  of  part  of  the  lands 
the  right  should  be  lost.  The  last  resolution  in  that  case  is,  uIf 
14  he  who  has  such  common,  appurtenant  to  land,  leases  part  of  the 
"land  to  another,  the  lessee  shall  have  common  for  his  beasts 
"  levant  and  couchant,  on  the  part  so  leased  to  him."  The  last  reso- 
x  lution  exactly  suits  the  present  case.     The  only  other  case  to  which 

I  think  it  necessary  to  refer  is  Sacheverell  v.  Porter  (a).  In  that 
case,  one  Fulk  of  Peterborough,  being  seised  in  fee  of  a  large 
waste,  and  the  Prior  and  Convent  of  Stow  being  seised  in  fee  of 
some  adjoining  lands  in  Stallington,  Fulk,  in  the  2nd  Henry  4,  by 
deed  indented,  granted  to  the  Prior  and  Convent,  common  of  pas- 
ture for  them  and  their  tenants  of  the  lands  in  Stallington,  for  their 
cattle,  levant  and  eouckant,  upon  the  said  lands.  On  the  dissolu- 
tion of  the  Convent,  the  lands  became  vested  in  the  Crown,  who 
granted  the  lands,  with  all  commons  and  rights  of  commonage  there- 
to belonging  or  enjoyed  therewith,  to  Rowland  Hill  and  his  heirs. 
Rowland  Hill,  by  feoffment,  assigned  thirty-three  acres,  portion  of 
their  lands  in  Stallington,  to  the  defendant  and  his  heirs,  cum 
pertinentiis  ;  and  by  reason  of  such  grant,  the  defendant  claimed 
common  of  pasture  for  his  cattle,  levant  and  couchant,  upon  said 
thirty-three  acres;  and  whether  he  was  so  entitled  was  the  only 
question  in  the  case.  In  that  case  it  was  scarcely  questioned  that 
common  appurtenant  was  capable  of  being  apportioned;  but  it 
was  contended,  on  the  part  of  the  plaintiff,  that  it  did  not  pass  by 
the  words  "cum  pertinentiis"  The  Court,  however,  held,  that 
it  did  pass  by  these  words,  and  that  defendant  was  entitled  to  com- 

(a)  Cro.  Car.  482. 


COMMON  LAW  REPORTS.  327 

mon  on  the  waste  in  question  for  his  cattle,  levant  and  couchant  M.  T.  1859. 
upon  said  thirty-three  acres.    On  the  authority  of  this  case,  I 
see  no  reason  why  we  should  not  hold  that  the  right  of  common 
claimed  by  the  defendants  would  pass  by  the  lease  of  1858,  under 
the  general  words  "  with  the  appurtenances  therein  contained,"  even 
if  it  did  not  contain  the  express  grant  of  common  to  which  I  have 
already  referred.      As  against  these  very  clear  authorities,  the 
research  of  Mr.  Morris  has  discovered,  in  a  judgment  of  Chief 
Baron  Hobart,  in  Rolle  v.  Osborn  (a),  where  it  seems  to  have 
reposed  for  centuries,  without  being  cited  in  any  reported  case 
or  text-book,  a  passage  which,  if  it  be  correctly  reported,  would 
appear  to  show  that  the  opinion  of  that  learned  Judge  was  at 
variance  with  what  we  are  now  about  to  decide.    The  passage  is : — 
"  If  a  man  have  common  appendant  to  forty  acres,  belonging  unto 
"  twenty  acres,  if  he  sell  ten  of  his  acres,  or  buy  part  of  the  forty 
"  acres,  the  common  may  be  divided  and  apportioned  pro  rata  ;  but 
"  if  it  be  a  common  appurtenant,  because  it  is  against  common  right, 
"  it  is  lost."  Now  if  the  words  "  it  is  lost"  were  intended  to  apply  to 
both  the  previous  cases,  namely,  the  selling  part  of  the  twenty  acres, 
as  well  as  buying  part  of  the  forty  acres,  it  would  be  laying  down  the 
law  contrary  to  those  cases  I  have  referred  to ;  but  if,  as  is  highly 
probable,  it  was  intended  to  apply  only  to  the  case  of  buying  part 
of  the  forty  acres,  it  would  be  all  right,  and  consistent  with  all 
the  authorities  on  the  subject.    Be  this  as  it  may,  it  must  be  recol- 
lected that  the  whole  passage  is  merely  the  dictum  of  Chief  Baron 
Hobart,  in  one  of  his  elaborate  judgments,  reported  by  himself; 
but  which  gives  neither  the  argument  of  Counsel  or  the  judgment 
of  the  other  Members  of  the  Court,  in  a  case  in  which  the  ques- 
tion arose  on  a  different  subject,  namely,  a  warrantia  chart* ; 
the  question    being,  whether  a  purchaser   of  a   portion   of  the 
lands  was  entitled  to  the  benefit  of  the  warrantia  chart**,  which 
was  given  with  the  entire ;  and  in  which  it  was  held,  that  he 
was  not  so  entitled.      The  only  other  authority  referred  to  by 
the  plaintiff's  Counsel  is  a  passage  in  a  book  which  is  difficult  to 
know  how  to  describe,  whether   as  a  volume  of  Reports  or  not. 

(a)  Hob.  25. 
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M.  T.  1859.  It  is  entitled  '<  Special  Observations  and  Resolutions  of  the 
"Judges  of  the  Common  Pleas,  on  several  actions  on  the  cue 
" there  depending.  By  Broumlow  $  Goldesborough"  The  esse 
cited  is  CoUs  v.  Piatt,  p.  17  of  thai  book.  The  report  of  the  esse 
is  a  follows: — "Action  on  the  case,  brought  for  disturbing  the 
"  plaintiff's  common.  The  defendant  pretends  title  to  the  common, 
"  by  reason  of  common  appurtenant  to  certain  customary  land,  to 
"  part  of  which  he  conveys  title  to  himself!,  but  not  to  the  whole; 
"  and  the  question  was,  whether  it  were  common  appurtenant  or 
11  appendant?  as,  if  appurtenant,  it  could  not  be  divided."  Now, 
whether  this  is  intended  as  a  resolution  of  the  Judges,  or  a  moot  of 
Counsel,  or  what  was  ultimately  decided  in  the  case,  I  am  perfoctlv 
at  a  loss  to  discover.  As  far  as  we  have  any  means  of  knowing 
neither  this  case,  nor  the  dictum  of  Chief  Baron  Hobart,  which  I 
have  already  referred  to,  have  been  cited  or  referred  to  in  any  text- 
book or  reported  case,  until  they  are  now,  I  believe  for  the  first 
time,  brought  to  light,  by  the  industry  and  research  of  plaintiff's 
Counsel.  I  need  scarcely  say  that  we  do  not  think  they  have  suffi- 
cient reason  or  authority  to  support  them,  to  justify  us  in  deciding 
contrary  to  the  well  considered  cases  to  which  I  have  referred.  On 
the  whole,  therefore,  we  are  clearly  of  opinion  that  the  defendants 
are  entitled  to  the  common  of  pasture  claimed  by  them,  though,  no 
doubt,  it  may  be  more  inconvenient  to  the  plaintiff,  Mr.  O'Hare, 
that  the  right  is  vested  in  several  than  if  it  were  confined  only  to 
one.  The  plaintiff's  demurrer  to  defendants'  defence  must,  there- 
fore! be  overruled. 


COMMON  LAW  REPORTS.  829 


H.  T.  1860. 
Common  PUa$* 


CLEARY  v.  CLEARY. 

Jan.  21. 

This  was  a  motion  to  rescind   an   order    made   by  Mr.  Justice  The  Court  will 

O'Brien,  on  the  2nd  of  December  1859,  directing  that  the  award  in  amendment  an 

this  case  made  between  the  parties  should  be  taken  off  the  file,  for  **t  y0]^  ^q 

the  purpose  of  being  amended.     The  action  was  relative  to  a  right  of  ^  the^ow 

way  and  a  water-course ;  and  before  the  case  came  on  for  trial  it  where  "J  ** 
J  action  referred 

was  consented  by  the  parties  that  fine  subject-matter  of  the  action  *?  arbitration, 

J  r  *  *  the  reference 

should  be  referred  to  arbitration.     A  reference  was  accordingly  pre-  having  pro- 

B  J  r  vided,   "  that 

pared,  and  the  questions  in  dispute  were  thereby  submitted  to  three  the  costs  of 

said  reference, 

arbitrators,  and  the  question  of  the  costs   of  the  action  were  also  and  of  the  said 

referred,  in  the  words   following: — "And   that    the  costs  of  said  any  such 

"  reference,  and  of  the   said    action,  whether  any  such   should  be  J^  #  iny, ' 

14  paid,  and,  if  any,  whether  same  should  be  full  or  partial  costs,  ^o^id'be^jfnU 

41  should  be  in  the  discretion   of  the  said  J.   M.,w   naming  one  of  ^uwlwm^he 

the  arbitrators.     The  consent  having  been  made  a  rule  of  Court,  the  £"°?5(m  of  - 

B  J.  M.  *  (one  of 

arbitrators,  by    their  award,  bearing  date    the  2nd  of  July  1859,  the  arbitra- 

'  °  '  tors) ;  and  the 

disposed  of  the  questions  referred  to  them  ;  and  after  awarding  £1   award  as  to  the 

costs  was  as 
damages  to  the  plaintiff,  the  award  contained  the  following  clause  : —  follows :— M  I, 

the  said  J.  M., 
11 1,  the  said  J.  M.,  do  also  award,  adjudge  and  determine,  of  and  do  also  award, 

"  concerning  the  matters  so  referred  to  me  solely :  I  award,  order  determine,  of 

M  and  direct  that  the  said  defendant  do  and  shall  pay  to  the  plaintiffs  Sl?ti^mSSa» 

M  their  costs  of  the  said  action,  and  of  the  aforesaid  reference. —  *°  "fay8*  tj 

'  me  solely  :     I 

41  Signed,"  &c.  •ward,  order 

*       '  and  direct  that 

The  award  was  filed  on  the  6th  day  of  July  1859.  the  said  de- 

fendant do  and 
When  the  case  came  before  the  officer  for  taxation,  the  defend-  shall  pay  to  the 

plaintifn  their 
ant's  solicitor  objected  that  the  plaintiffs  were  only  entitled  to  half  costs  of  the 

said    action, 
costs,  inasmuch  as  the  arbitrator  had  neither  stated  that  they  were  and  of  the 

aforesaid   re- 
ference."— 
Held  (upon  appeal  from  an  order  made  by  a  Judge  in  Chamber,  remitting  the 
award  to  the  arbitrator  for  amendment),  that  the  award,  not  being  void  npon  the 
face  of  it,  should  not  be  remitted  to  the  arbitrator  for  amendment. 

Held  aUo,  that  the  plaintiff  was  entitled,  under  the  award,  to  his  full  costs, 
although  the  sum  awarded  as  damages  was  only  £1. 

VOL.  10.  42  L 
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H.  T.  1860.  to  be  paid/fa//  costs,  in  the  words  of  the  reference,  nor  had  certified 
that  the  action  involved  a  question  of  title  to  land ;  and  the  Taxing- 
officer  yielded  to  the  objection.  A  certificate  was  subsequently 
obtained  by  the  plaintiffs  from  the  arbitrator,  who  awarded  the  costs, 
stating  that  he  intended  to  have  given  to  the  plaintiffs  the  full  costs 
of  the  action  and  reference.  An  application  was  accordingly  made 
to  Mr.  Justice  O'Brien,  in  Chamber,  that  the  award,  which  had  been 
certified  and  filed,  should  be  taken  off  the  file  and  remitted  to  the 
arbitrator,  for  the  purpose  of  amending  his  award  as  to  the  costs, 
by  stating  that  the  action  had  been  brought  to  try  a  question  of 
title  to  land,  and  by  declaring  in  the  award  that  the  plaintiffs  were 
entitled  to  full  costs.  The  learned  Judge  granted  the  application, 
and  the  present  motion  was  by  way  of  appeal  from  that  order. 


O'Riordan,  in  support  of  the  motion. 

Although  the  language  of  section  1 1  of  the  Common  Law  Pro- 
cedure Amendment  Act  (1856)  is  general,  and  empowers  the 
Court  to  send  back  an  award  for  the  purpose  of  having  it  amended 
"  at  any  time,  and  from  time  to  time/'  still  Such  applications  as  the 
present  must  be  made  within  the  time  limited  by  the  173rd  General 
Order  for  setting  aside  awards :  Banks  v.  Holmes  (a).  The  provisions 
of  section  1 1  do  not  give  the  Court  greater  powers  in  this  behalf  than 
they  would  have  had  if  a  similar  provision  had  been  inserted  in  the 
reference,  and,  therefore,  the  authorities  are  not  affected  by  this 
enactment. — [Monahan,  C.  J.  Is  that  point  decided  ?] — Such  is 
the  construction  given  to  the  corresponding  section  of  the  English 
statute,  in  Hodgkinson  v.  Fernie  (b). — [Ball,  J.  The  objection 
does  not  appear  in  that  case  to  have  been  pointed  to  the  time  of 
setting  aside  the  award.] — If  an  award  may  be  set  aside  by  the 
Court,  literally  at  any  time,  it  may  be  so  after  one  hundred 
years.  Except  an  award  be  defective  on  the  face  of  it,  the 
Court  will  not  interfere.  In  Ward  v.  Denn  (<?),  where  the  arbi- 
trator found  for  the  defendant,  and  also  directed  that  the  defendant 
was  to  pay  the  costs,  the  Court  refused  to  allow  this  defect  to  be 

(a)  12  Q.  B.  951.  (6)  3  C.  B.,  N.  S.,  189. 

(e)  3  B.  &  Ad.  234. 
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amended,  not  being  patent  on  the  face  of  the  award.    A  similar  H.  T.  1860. 

practice  was  adopted  in  Leggo  v.  Gray  (a) ;  Philips  v.  Evans  (6) ;      „ — 1*  * 

Webber  v.  Lee  (c). — [Christian,  J.,  referred  to  section  12  of  the  v 

Act. — Kbogh,  J.     Is  it  admitted  that  this  is  not  a  compulsory  cleart. 
reference?] — It  is  admitted.      He  also   cited   Morris'*  Arbitra- 
tion (d). 


Sullivan  and  Exham,  contra. 

The  award  in  this  case  is  defective  and  vague,  the  language 
being  ambiguous.  Such  a  defect  might  be  relied  upon  in  an 
action  on  an  award,  under  a  plea  of  nul  tiel  agard :  Russell  on 
Arbitration,  pp.  556,  559* — [Monahan,  C.  J.  There  can  be  no 
doubt  but  that  it  would  have  been  more  correct  for  the  arbitrator  to 
have  specifically  described  what  costs  he  gave,  but  I  conceive  by 
"  their  costs  "  he  meant  the  usual  costs.] — This  case  could  not  have 
been  tried  in  the  Civil-bill  Court,  as  involving  a  title  to  land. 
Under  the  Act  of  1853,  an  award  could  not  be  made  absolute  until 
the  end  of  the  ensuing  Term ;  but  by  the  173rd  General  Order 
(1856),  the  time  for  making  it  absolute  was  six  days,  and,  therefore, 
the  Legislature,  in  order  that  parties  should  not  be  tied  up,  extended 
the  time  for  referring  it  back  for  amendment,  under  the  general 
words,  "from  time  to  time,  and  at  all  times." 

O'Riordan  was  heard  in  reply. 

Cur.  ad.  vult. 


Monahan,  C.  J.,  delivered  the  judgment  of  the  Court.  jan  ^ 

This  case  comes  before  the  Court  under  the  following  circum- 
stances. An  application  is  now  made,  on  the  part  of  the  defendant 
in  the  action,  to  set  aside  an  order  made  by  Mr.  Justice  O'Brien, 
on  the  2nd  of  last  December.  That  order  directed  that  an  award 
made  in  this  case  between  the  parties  to  the  suit,  in  the  month  of 
July  last,  should  be  taken  off  the  file,  in  order  that  the  arbitrator 
should  make  an  alteration  in  it.    We  are  now  called  upon  to  set 

(a)  16  C.  B.  6*6.  (6)  12  H.  &  W.  309. 

(e)  1  Dow.  &  Lou.  569. 

0Q  6E1L  AB1.383;  S.  C,  25  L.  J.  262. 
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H.  T.  1860.  aside  or  vary  that  order,  on  the  grounds  that  Mr.  Justice  O'Brien 

v — >  *  had  no  authority  to  make  such  an  order.    It  appears  that  this  case 

came  on  for  trial  at  the  last  Spring  Assizes  for  the  county  Cork,  and 
it  further  appears  that  the  parties  entered  into  a  consent  to  refer 
the  matters  in  dispute  to  arbitration.    The  plaintiff,  by  his  summons 
and  plaint,  makes  several  demands :  he  claims  to  be  entitled  to  a 
right  of  way ;  also  to  a  right  to  use  a  certain  water-course  ;  and  he 
also  alleges,  that  trespasses  have  been  committed  by  the  defendant ; 
and  by  the  reference  it  was  consented  that  all  these  matters  should 
be  submitted  to  the  arbitration  of  three  persons,  one  of  whom  was 
Mr.  Justin  M'Carty,  a  barrister.     The  reference  then  went  on  to 
provide  that  the  decision  of  any  two  of  them  was  to  be  conclusive, 
and  proceeded  in  these  words,  in  reference  to  the  costs : — "  And 
*"  that  the  costs  of  said  reference,  and  of  this  action,  whether  any 
"  such  should  be  paid,  and,  if  any,  whether  same  should  be  full  or 
"  partial    costs,    should    be   in   the   discretion  of  the  said  Justin 
"  M'Carty."    It  is  clear  that,  whether  any,  or  if  so,  whether  full  or 
partial  costs  should  be  paid,  to  either  party,  was  referred  to  Mr. 
M'Carty  alone,  and  was  not  to  abide  the  event  of  the  award,  accord- 
ing to  the  decision  of  the  majority  of  the  arbitrators.     By  the  words 
44  partial  costs,"  I  presume  that  it  was  intended  that  the  arbitrator, 
having  reference  to  the  several  matters  in  dispute,  and  the  circum-. 
stances  of  the  case,  should  be  at  liberty  to  award  the  costs  of  such 
particular  cause  of  action  to  either  party,  as  he  should  think  fit; 
and  also  whether  same  should  be  full,  or  any  less  amount.     In  pur- 
suance of  this  reference,  it  appears  that  the  arbitrators  went  into 
the  consideration  of  the  case,  upon  which  they  appear    to   have 
bestowed  considerable  care,  for  the  award  contains  sixteen  distinct 
paragraphs,  dealing  with  the  several  matters  referred.    That  portion 
of  the  award  having  been  duly  executed  by  the  three  arbitrators, 
•the  remaining  part,  relative  to  the  costs,  was   executed  by  Mr. 
M'Carty  alone,  on  the  same  day.      The  recital  of  the  award  having 
stated  that  the  question  of  costs  was  referred  to  Mr.  M'Carty  alone,  he 
accordingly  makes  his  award,  in  relation  thereto,  as  follows :— "I, 
"  the  said  Justin  M'Carty,  do  also  award,  adjudge  and  determine,  of 
4i  and  concerning  the  matters  so  referred  to  me  solely :  I  award, 
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"  order  and  direct  that  the  said  defendant  do  and  shall  pay  to  the  H.  T.  1860. 

ComnumPleas, 
"  plaintiffs  their  costs  of  the  said  action,  and  of  the  aforesaid  refer- 

"  ence ; "  and  the  award  was  regularly  filed  in  Court ;  and  in  the 
usual  time  a  rule  entered  to  confirm  it,  which  was  duly  made  abso- 
lute. That  having  been  done,  the  parties  proceeded  before  the 
Taxing-officer  for  the  purpose  of  taxing  the  costs  so  awarded  by  Mr. 
M'Carty.  I  am  not  quite  sure  under  what  authority  the  Taxing- 
officer  undertook  the  taxation  of  these  costs,  no  judgment  having 
been  entered.  It  is  not,  however,  necessary  to  inquire,  no  objection 
having  been  made  on  the  subject.  The  officer  proceeded  to  tax  the 
costs,  and  a  discussion  arose  before  him  as  to  how  the  costs  should 
be  taxed ;  and  it  was  contended  on  one  side  that,  inasmuch  as  the 
award  gave  the  costs  of  the  action  and  reference,  they  should  be  full 
costs  between  party  and  party;  and,  on  the  other  side,  it  was 
urged  that,  as  the  damages  awarded  only  amounted  to  £1,  the 
plaintiff  should  have  only  half  costs,  such  being  what  he  would 
have  been  entitled  to  if  that  amount  had  been  recovered  by  verdict 
and  judgment,  under  the  provisions  of  the  243rd  section  of  the  Com- 
mon Law  Procedure  Act  of  1853. 

The  Taxing- officer  having  heard  the  discussion,  and  stated  his 
opinion  to  be  that  the  plaintiff  was  entitled  to  no  more  than  half 
costs,  treating  the  case  as  if  there  had  been  a  verdict  and  judgment, 
was  about  to  certify  the  costs  on  that  principle,  when  it  was  sug- 
gested by  the  plaintiffs'  solicitor,  that  application  should  be  made 
to  Mr.  M'Carty  to  state  clearly  what  he  intended  in  reference  to 
these  costs.  He  was  accordingly  applied  to  for  that  purpose,  and 
gave  a  certificate  in  writing,  to  the  effect  that  his  intention  was  to 
give  full  costs.  It  then  was  considered  necessary  that  the  award 
should  be  sent  back  to  Mr.  M'Carty,  for  the  purpose  of  correcting 
this  supposed  ambiguity,  and  an  application  to  that  effect  was 
made  before  Judge  O'Brien  in  Chamber ;  and  it  has  been 
stated,  no  doubt  correctly,  that  his  opinion  was  that  the  award, 
as  to  the  costs,  was  void  for  uncertainty,  and,  therefore,  that 
he  had  jurisdiction  to  make  the  required  order.  Mr.  O'Riorda* 
in  support  of  the  motion  to  set  aside  the  order  so  made  by  Judge 
O'Brien,  has  referred  us  to  several  cases,  which  decide  that  where 
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H.  T.  I860,  an  arbitrator  executes  his  formal  award,  no  cotemporaneous  or  sob- 
sequent  document,  though  signed  by  the  arbitrator,  explaining  his 
intention,  can  be  referred  to,  but  that  the  award  must  speak  for 
itself;  and,  no  doubt,  the  cases  which  he  has  referred  to  clearly 
establish  that  proposition.    He  also  further  argued  that,  inasmuch 
as  the  award  in  the  present  case  was  duly  confirmed,  according  to 
the  course  of  the  Court,  at  plaintiff's  own  instance,  that  the  plaintiff 
is  not  entitled  to  have  the  award  sent  back  to  the  arbitrator  for 
re-consideration  or  re-determination,  notwithstanding  the  very  gene- 
ral provision  on  that  subject  contained  in  the  11th  section  of  the 
Common  Law  Procedure  Act  of  1856,  by  which  it  is  enacted  that 
the  Court  shall  have  power  at  any  time,  and  from  time  to  time, 
to  remit  the  matters  referred,  or  any  or  either  of  them,  to  the 
re-consideration  and  re-determination   of  the  said    arbitrator   or 
referee,  upon  such  terms,  as  to  costs  or  otherwise,  as  to  the  said 
Court  or  Judge  may  seem  proper.   And,  in  support  of  his  argument, 
Mr.  O'Riordan  has  referred  us  to  the  very  recent  case  of  Hodgkin- 
son  v.  Fernie(a\   which  is   an  express   decision   on  the  similar 
section  in  the  corresponding  English  Act,  and  is,  no  doubt,  an 
authority  that  the  section  of  the  Act  referred  to  does  not  apply 
to  the  case  of  an  award  having  been  made  contrary  to  the  rights 
of  the  parties,  the  objection  not  appearing  on  the  face  of  the  award. 
But  that  case  seems  to  be  an  authority  that,  if  the  award  is  void  on 
the  face  of  it,  not  having  decided  some  matter  which  ought  to  have 
been  decided,  that  in  such  a  case  the  Court  would  be  justified  in 
remitting  the  case  to  the  arbitrator,  for  re-consideration  and  deter- 
mination; and,  therefore,  it  occurs  to  us  that  the  order  of  Judge 
O'Brien  cannot  be  sustained,  unless  we  are  of  opinion  that  in  a 
Court  of  Law  the  award  of  Mr.  M'Carty  is  altogether  void  as  to 
the  costs ;  or,  in  other  words,  that  if  an  action  were  brought  on  the 
award  for  the  costs,  and  that  in  one  count  or  paragraph  the  plain- 
tiff claimed  the  full  costs,  and  in  another  count  that  he  claimed 
half  costs,  that  the  Court  would  be  bound  to  decide  that  he  was 
not  entitled    to  either,   it  being   uncertain,  which  the  arbitrator 
intended  to  award  him.    No  doubt,  an  award,  like  any  other  docu- 

(a)  3  C.  B.,  N.  &,  189. 
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ment,  may  be  void  for  uncertainty ;  but  everyone  is  aware  of  the  H.  T.  1860. 
well-known  rule  of  construction,  that  the  Court  will  never  hold 
a  document  void  if,  by  any  reasonable  construction,  it  can  be 
considered  as  sufficiently  certain.  This  renders  it  necessary  for  us 
carefully  to  consider  the  award  in  its  origipal  state,  in  order 
to  ascertain  whether  it  is  capable  of  any,  and,  if  so,  what  certain 
construction.  Now  it  must  be  borne  in  mind  that,  by  the  order 
of  reference,  the  costs  thereof  and  of  the  action,  whether  any 
such  should  be  paid,  and,  if  any,  whether  same  should  be  full 
or  partial,  is  left  altogether  to  the  discretion  of  the  legal  arbi- 
trator, and  is  not  in  any  way  to  abide  the  event  of  the  suit 
The  arbitrator  may,  in  his  discretion,  give  no  costs ;  he  may  give 
full  costs  or  partial,  that  is,  any  proportion  of  full  costs  he  pleases ; 
or  he  may  give  costs  of  one  part  of  the  proceedings  to  the  plaintiff, 
and  of  another  part  of  the  proceedings  to  the  defendant;  and  of 
course  it  is  his  duty  by  his  award  to  state  which  of  the  several 
courses  he  has  adopted.  Now  bearing  this  in  mind,  and  recol- 
lecting also  that  the  award  in  terms  recites  the  order  of  reference, 
showing  the  duty  of  the  arbitrator  in  relation  to  the  costs,  the 
question  is,  what  is  the  reasonable  construction  of  these  words: — 
"I,  the  said  Justin  M'Carty,  do  also  award,  adjudge  and  determine, 
"  of  and  concerning  the  matter  so  referred  to  me  solely :  I  award, 
"order  and  direct  that  the  said  defendant  do  and  shall  pay  the 
"plaintiffs  their  costs  of  the  said  action,  and  of  the  aforesaid 
"reference?"  I  confess  I  feel  at  a  loss  to  understand  what  meaning 
"plaintiffs'  costs  of  the  action  and  reference"  can  have,  but  the 
sum  expended  by  them  in  the  prosecution  of  the  action  and  refer- 
ence; and  I  do  not  see  anything  whatever  which  would  lead  me 
to  the  conclusion  that  anything  but  the  entire  costs  was  intended. 
If  anything  else  was  intended,  it  certainly  could  have  been  ex- 
pressed. Unless  it  is  construed  as  meaning  the  entire  costs,  it 
must  be  altogether  void,  as  there  is  no  reason  why  it  should  mean 
half  costs  more  than  one-fourth  or  any  other  proportion.  The 
expression  "  plaintiffs'  costs  of  the  cause  "  must  have  its  ordinary 
meaning,  unless  there  is  something  in  the  context  to  show  that 
something  else  was  intended.     I,  therefore,  cannot  entertain  any 
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Co9tMouJPi&o$m 

thereby  entitled  to  their  full  costs  of  the  cause  and  reference ;  and  I 

cannot  believe  that,  if  an  action  were  brought  on  this  award,  any 

Court  would  hold  it  void  for  uncertainty.    The  result,  therefore,  is, 

that  we  must  set  aside  the  order  made  by  Judge  O'Brien,  and  have 

the  award  restored  to  its  original  state ;  but,  as  we  have  made  this 

order  on  the  grounds  of  the  award  having  a  certain  construction 

which  I  have  stated,  we  will  not,  on  any  future  occasion,  hear  any 

discussion  on  the  subject.   The  result,  therefore,  will  be  that,  though 

we  set  aside  the  order  complained  of,  the  plaintiffs  will  be  entitled  to 

the  costs  of  the  action  and  reference,  as  if  that  order  had  not  bees 

appealed  from,  or  had  been  affirmed. 

Rule  accordingly. 


Jan.  25. 


M.  J.  COLLES,  Administratrix  of  M.  COLLES,  deceased, 

v. 
M.  H.  PRENDERGAST. 


To  an  action  This  was  an  action  brought  to  recover  the  sum  of  £40 ;  and  the 
of  rent,  the  de-  summons  and  plaint  stated  that  Maurice  Colles  demised  in  his 
Sd^wayof  lifetime  t0  the  defendant  the  lands  of  Ballooly  and  the  mill  there- 
situated  in  the  barony  of  Longford,  and  county  of  Galway, 


on, 


equitable     de- 
fence,   as     to 

£U'  *£  °§t" for  the  term  of  l0»000  vears' from  the  lst  of  Mav  1853» &t  the 

B.  had  pur- 
chased the  arrearc  from  the  plaintiff's  testator,  and  that  the  plaintiff  therefore  was 
suing  as  R.'s  trustee.  That  after  R.  had  purchased  the  arrears,  and  before  this 
action,  R  was  indebted  to  P.  in  a  sum  of  £14.  2s.  0£d.,  being  the  balance  of  a  sum 
of  £20,  which  R.  had,  by  agreement  bearing  date  the  24th  of  March  1855,  promised 
to  pay  to  P.  on  receiving  "  full  legal  possession  of  certain  premises  from  P.  and  his 
wife ;  "  and  that  although  R.  did  receive  such  "  full  legal  possession,"  vet  that  he 
only  paid  £5.  17s  U$d.»  leaving  a  balance  of  £14.  2s.  0£4.  due.  That  P.  assigned 
the  latter  debt  to  the  defendant ;  and  that  P.  and  the  defendant  mutually  agreed 
that  R.  should  retain  the  debt  so  due  by  him  to  P.,  in  satisfaction  of  so  much  of  the 
arrears  of  rent;  of  which  R.  bad  notice.  It  appeared  from  certain  letters,  which 
comprised  the  above  agreement  of  the  24th  of  March  1855,  and  which  the  Court 
permitted  to  be  used  on  the  argument,  upon  the  authority  of  Armstrong  v.  Turquand 
(9  Ir.  Com.  Law  Bep.  32),  that  the  agreement  was  for  payment  of  £20,  to  P.  and 
his  wire,  upon  R.  receiving  from  them  full  legal  possession  of  certain  premises,  of 
which  they  were  jointly  seised  as  tenants  for  life.— i/eW,  insufficient,  as  an  equitable 
defence. 
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yearly  rent  of  £16,  payable  half-yearly ;  that  Maurice  Colles  died  H.  T.  1860. 
intestate ;  and  that  the  sum  claimed,  being  two  and  a-half  years'     ommon     **' 
rent  of  the  demised  premises,  was  then  dne  to  the  plaintiff,  as  his 
administratrix. 

The  defendant  pleaded  the  following  equitable  defence  as  to 
£14.  2s.  0$d.,  parcel  of  the  sum  of  £24,  the  three  first  half-yearly 
gales  of  rent  claimed  by  the  summons  and  plaint : — That  one  John 
Reynolds  purchased  the  said  arrears  of  rent  from  Maurice  Colles 
in  his  lifetime.  That  the  plaintiff  is  now  suing  as  trustee  for 
John  Reynolds ;  that  after  John  Reynolds  became  entitled  to  the 
same,  and  before  the  commencement  of  this  suit,  the  said  John 
Reynolds  was  indebted  to  one  John  Prendergast,  in  the  sura  of 
£14.  2s.  Ojd.,  being  a  balance  remaining  due  at  foot  of  an  account 
of  £20,  which  John  Reynolds,  by  agreement  in  writing,  bearing 
date  the  24th  of  March  1855,  agreed  to  pay  to  John  Prendergast, 
in  consideration  of  receiving  full  legal'  possession  of  certain  premi- 
ses from  John  Prendergast  and  his  wife ;  and  that  although  John 
Reynolds  did  receive  such  full  legal  possession,  yet  that  he  only 
paid  the  sum  of  £5.  17s.  1  l£d.,  at  foot  of  the  sum  of  £20,  leaving 
the  balance,  £14.  2s.  Ojd.,  due  to  John  Prendergast.  That  John 
Reynolds  being  so  indebted  to  John  Prendergast,  and  John  Pren- 
dergast being  indebted  in  the  same  amount  to  the  defendant,  he 
(John  Prendergast),  in  satisfaction  of  the  debt  so  due  by  him  to 
the  defendant,  assigned  to  the  defendant  the  said  debt  so  due  to 
him  by  John  Reynolds,  and  that  the  defendant  and  John  Prender- 
gast mutually  agreed  that  John  Reynolds  should  retain  the  said 
debt  due  by  him  to  John  Prendergast,  in  satisfaction  of  so  much 
of  the  arrears  of  rent;  of  which  John  Reynolds  had  notice  before 
the  commencement  of  the  action. 

Demurrer,  upon  the  following  grounds : — That  the  defence 
shows  no  right  of  set-off,  which,  if  established  as  pleaded,  would 
deprive  J.  Reynolds  of  any  set-off  he  might  have  against  J.  Pren- 
dergast ;  and  that  a  question  of  set-off  cannot  be  raised  in  an 
action,  as  existing  between  two  persons  who  are  not  parties  there- 
to. That  no  valid  assignment  of  the  debt  sought  to  be  set  off, 
nor  any  assent  by  J.  Reynolds  to  the  alleged  agreement,  is  shown. 
vol.  10.  43  i- 
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H.  T.  1860.  That  no  equitable  grounds  of  defence  are  stated,  within  the  85th 
CottMonlHctu* 

section  of  the  Common  Law  Procedure  Act.     That  the  written 

agreement  of  the  24th  of  March  1855  (which  is  incorporated  in 
the  defence)  varies  from  the  agreement  pleaded,  in  this,  that  the 
agreement  pleaded  is  to  pay  a  sum  of  money  to  J.  Prendergast, 
whereas  the  real  agreement  was  to  pay  that  sum  to  him  and  one 
Alicia  Prendergast  jointly :  that  said  sum  was  not  payable  under  the 
agreement,  until  certain  lands  were  released  from  the  defendant's 
claims.  That  there  is  no  averment  of  any  deed  transferring  the 
legal  possession  to  J.  Reynolds. 

The  agreement  referred  to  was  contained  in  the  following  let- 
ters:— 

"  To  John  Reynolds,  Esq/9 

«  Sib. — We  hereby  propose  and  agree  to  sell  to  you  our  right,  title 

"  and  interest  in  the  two  houses  in  the  green  of  Kiltonner,  lately 

"  occupied  by  John  Coughlan  and  Edward  M'Donnell,   together 

"  with  one  half-acre  of  land  in  the  Race-park,  as  demised  by  the 

"  Reverend  Charles  Kelly  to  James  Costello,  by  lease,  bearing  date 

"the  24th  day  of  May  1832,  at  a  rent  of  £3  per  annum;  and  of 

"  which  houses  and  lands  James  Costello  granted  to   us  a  lease 

"during  the  period  of  our  natural  lives,  at  a  rent  of  £3  per  an- 

"  num,  in  consideration  of  receiving  from  you,  on  receiving  foil 

"legal  possession,  a  sum  of  £20,  and  that  you  will  cancel  ail 

"claims  against  us  for  all  rent  and  arrears  now  due  to  you,  as 

"head-landlord  of  said    houses  and  land;  and  further,  that  on 

"  being  placed  in  full  and  undisturbed  possession  of  said  land  and 

u  houses,  you  will  abandon  all  claims  which  you  may  have  to  a 

"  sum  of  about  £50,  now  lodged  in  the  Landed  Estates  Court, 

"and   in   the    case    entitled  Moneypenny  v.   Prendergast;  and 

"  that,  upon  the  completion  of  this  agreement,  you  agree  to  give  a 

"letter  to  the  Commissioners  of  the  Incumbered  Estates  Conrt, 

"  abandoning  all  claims  to  said  sum  of  £50  sterling. 

(Signed)  "  John  Prenderqast." 

"  Alicia  Prbndkbgast." 

"  24th  of  March  1855." 
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"  KOtonner,  24th  of  March  1855.  H.  T.  I860. 

CowuHonPUoim 
"  Sir. — I  have  read  the  annexed  letter,  signed  by  John  Pren-     ^— v ' 

COIXES 

"  dergast  and  Alicia  Prendergast,   and  I  hereby  agree  to  same ;  r# 

"and  as  a  creditor  on  said  houses  and  land,  I  agree  to  release    pbbndeb- 

OAST 

"  same  from  any  claim  of  mine,  in  consideration  of  your  carrying 
"out  said  agreement. 

(Signed)  "Mart  Anns  Prendergast" 

"  To  John  Reynolds,  Esq." 

Pallet,  in  support  of  the  demurrer. 

The  agreement  is  contained  in  the  letters  of  March  24th. — 
[Plunket  objected  to  the  production  of  these  letters  upon  argument 
of  the  demurrer,  citing  Sim  v.  Edwards  (a). — Monahan,  C.  J. 
It  has  been  already  decided  by  this  Court,  in  Armstrong  v.  Twr- 
quand(b\  that  the  Court  is  at  liberty,  upon  argument  of  a  demurrer, 
to  look  into  the  documents  referred  to  in  the  pleadings.] — This,  being 
a  debt  due  to  husband  and  wife,  would  have  survived  to  the  wife, 
and,  therefore,  could  not  be  set  off  by  the  husband  alone :  1  Wms. 
Exors^  p.  766  ;  Harrison  v.  Andrews  (c) ;  Clark  v.  Cort  (d) ; 
Waits  v.  Christie  (e) ;  Aeheson  v.  Aeheson  (f).  If  this  came  be- 
fore a  Court  of  Equity,  J.  Prendergast  should  be  a  party;  not 
being  a  party  to  the  present  suit,  he  is  at  liberty  to  sue  J.  Reynolds 
for  this  sum  of  £14.  2s.  Ojd. ;  and  therefore,  inasmuch  as  final 
justice  cannot  be  done  between  the  parties,  the  Court  will  not 
allow  this  equitable  defence :  Wodehouse  v.  Fairbrother  (g) ;  Com- 
mon Law  Procedure  Amendment  Act  1856,  s.  85. — [Christian,  J. 
Is  there  any  decision  to  the  effect  that,-  in  a  simple  case,  where 
full  relief  could  be  granted  in  a  Court  of  Equity,  an  equitable 
defence  would  be  inadmissible  in  a  Court  of  Law,  solely  upon 
the  grounds  that  a  person  who  might  have  been  bound  in  Equity 
could  not  be  bound  at  Law,  inasmuch  as  he  could  not  be  made  a 

(a)  15  C.  B.  240.  (6)  9  Ir.  Com.  Law  Rep.  32. 

(c)  13  Sim.  595.  (<Q  1  Cr.  &  Phil.  154. 

0)  II  Bear.  546.  (f)  11  Bear.  485. 

(</)  5  Ell.  ft  Bl.  277. 
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H.  T.  1860.  party  to  the  action  ?] — That  point  does  not  appear  a*  yet  to  have 
CommonPleoM.   m  ,     ,,   , 

* v '     been  decided. 


COLLE8 

V. 

PEENDER- 

GA8T. 


Plunket  and  C.  Kelly,  contra. 

This  would  be  a  good  set-off  in  a  Court  of  Equity :  Rawsen  v. 
Samuel  (a) ;  Peters  v.  Soame  (ft) ;  Ex  parte  Stephens  (c).  A 
legacy  to  a  wife  may  be  set  off  by  her  husband:  M'Makon  v. 
Burchell{d).  Admitting  that  this  sum  is  made  payable  to  hus- 
band and  wife,  nevertheless,  the  act  of  set-off  by  the  husband 
amounts  to  reductio  in  possessionem. 

This  set-off  is  good  at  Law :  Cavendish  v.  Graves  (e) ;  Free- 
man t.  Lomas  (/) ;  Story's  Eq.  Juris.,  p.  1436  a  $  Burn  t. 
Carvalho  (g) ;  Morrell  v.  Wbtten  (*) ;  Ex  parte  Smith  (•) ;  Belts 
Husband  Sf  Wifet  p.  69.  This  objection  should  be  raised  on  motion 
to  set  aside  the  defence  under  section  88  of  the  Common  Law  Pro- 
cedure Act  (1856):  Considine  v.  TubbUdy(k). 


Palles9  in  reply,  cited  Turner  y.  M'Awley  (/) ;    Hammond  ▼. 
Messenger  (m) ;  Carr  v.  Taylor  (n). 

Cur.  ad  vuh. 


Christian,  J.,  delivered  the  judgment  of  the  Court. 

This  case  came  before  us  upon  demurrer  to  a  defence.  The 
action  was  brought  by  Martha  Jane  Colles,  as  administratrix  of 
Maurice  Colles,  deceased,  against  the  defendant,  R.  M.  Frendergast, 
for  rent  Amongst  other  defences  the  following  was  pleaded. — [His 
Lordship  read  the  equitable  defence.] 

To  this  defence  the  plaintiff  has  demurred;  and  the  question 
for  our  determination  is  whether,  as  to  this  sum  of  £14.  2s.  O^L, 


(a)  1  Cr.  &  Phil.  14. 

(c)  11  Vet.  84. 

(e)  24  Bear.  163. 

is)  4  Myl.  &  Cr.  702. 

(0  3  Swans.  393. 

(/)6  Ir.  Com.  Law  Rep.  248. 

(n)  10  Ves.  574. 


(b)  2  Ver.  428.      " 
(d)  5  Hare,  325. 
(f)  9  Hare,  109. 
(A)  16  Beay.  203. 
(A)  2  Ir.  Jur.,  N.  S.,  18a 
(m)  9  Sim.  327. 
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it  discloses  a  defence  upon  equitable  grounds,  valid  in  itself,  and  H.  T.  1860. 

CommonPUat. 
of  the  kind  which,  under  the  85th  section  of  the  Procedure  Act     * * ' 

COLLE8 

(1856),  we  have  jurisdiction  to  entertain?  Vm 

Repeated  decisions,  both  in  this  country  and  in  England,  have     pbsndbb- 

QA8T. 

now  settled  the  limits  of  this  new  jurisdiction.  The  facts  pleaded 
must  be  such  that,  although  the  defence  is  equitable,  the  Court  can 
pronounce  upon  it  a  Common  Law  judgment.  If  the  Court  can  see 
that,  supposing  it  were  to  give  judgment  for  the  plaintiff,  that 
judgment  Svould  be  liable  to  be,  in  effect,  reversed  by  the  Court 
of  Equity  decreeing  against  it  an  injunction,  immediate,  uncon- 
ditional and  perpetual,  then  the  Court  of  Law  is  empowered  to 
prevent  that  circuity,  by  pronouncing  judgment  for  the  defendant, 
in  ita  own  appropriate  form,  viz.,  "  that  the  plaintiff  take  nothing  by 
his  writ,  and  that  the  defendant  go  thereof  without  day."  But 
if  the  decree  which  a  Court  of  Equity  would  pronounce  would  not 
be  thus  simple  and  final,  but  would  be  clogged  with  conditions 
or  preliminaries  which  the  forms  of  Common  Law  judgments,  or 
the  machinery  of  its  procedure,  are  not  adapted  for  directing  or 
for  carrying  out,  then  the  Court  of  Law  declares  itself  incompetent 
to  deal  with  such  a  defence,  and  leaves  the  defendant  to  his  remedy 
in  the  Court  of  Equity.  This  is  the  way  in  which  the  law  is 
explained  by  Lord  Campbell,  in  Wodehouse  v.  Fairbrother  (a), 
which  has  been  followed  in  several  other  cases. 

In  the  present  case,  if  the  only  materials  we  had  to  deal  with 
were  those  which  are  spread  upon  the  defence,  the  case  would  stand 
thus : — The  defendant  admits  that  he  owes  the  rent  sued  for,  but  the 
plaintiff,  he  says,  is  only  a  trustee  for  Reynolds.  Reynolds  was 
indebted  to  one  John  Prendergast  in  a  sum  equal  to  the  rent.  John 
Prendergast,  for  valuable  consideration,  assigned  the  debt  to  the 
defendant;  and  they  (that  is,  the  defendant  and  Prendergast) 
agreed  that  Reynolds  should  retain  that  debt  in  satisfaction  for  the 
rent.  There  is  no  averment  that  Reynolds  was  privy  to  that  agree- 
ment, or  that  he  ever  agreed  that  the  defendant  should  retain  his 
rent  in  satisfaction  of  the  debt  which  Reynolds  owed  Prendergast 

(a)  5  EL  &  Bl.  277. 
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H.  T.  I860,  or  the  defendant,  as  Prendergast's  assignee.  Neither  ia  it  averred 
w^.v--,>  '  that  there  was  any  original  connection  between  these  two  chows 
coi*LB8  .n  ^^q^  ^  for  example,  that  they  had  their  origin  in  mutual 
PBSNDBB-  credit  It  is  simply  a  case  of  cross  demands,  one  legal,  the  other 
°A8T'  equitable.  What  relief  would  these  facts  entitle  (to  use  the  lan- 
guage of  the  85th  section)  the  defendant  here  to  in  Equity,  against  t 
judgment  in  this  action  ?  An  assignee  for  valuable  consideration  of  s 
legal  chose  in  action,  though,  in  the  eye  of  a  Court  of  Equity,  owner 
of  the  debt,  cannot  sue  for  it  in  Equity,  without  making  a  special 
case,  such  as  collusion,  between  the  debtor  and  the  assignor.  His 
remedy  is  by  action  at  Law,  in  the  name  of  the  assignee :  Hammond 
▼.  Messenger  (a).  Is  then  the  circumstance  that  the  debtor  has  got 
judgment  against  him  at  Law,  for  another  debt  of  the  same  amount, 
alone  sufficient  to  entitle  him  to  come  into  Equity,  in  order  to 
enforce  a  set  off  ?  and  can  we  see  that,  in  this  case,  if  we  gave 
judgment  for  the  plaintiff,  and  the  defendant  filed  such  a  bill,  he 
would  be  entitled  to  obtain,  at  the  hearing,  a  decree  annulling 
our  judgment,  by  decreeing  an  immediate,  unconditional,  perpetual 
injunction  against  the  execution  of  it?  Now  if  it  were  necessary, 
for  the  disposal  of  the  present  case,  that  we  should  decide  that 
question,  I,  speaking  for  myself  (and  even  putting  out  of  view  the 
special  considerations  growing  out  of  the  connection  of  Prender- 
gast's wife  with  the  consideration  for  the  debt),  would  not  be 
prepared  to  say  that  we  could  hold  that  the  defendant  here  would 
be  entitled  to  that  relief.  Upon  the  question  whether,  merely  for 
the  purpose  of  obtaining  a  set-off  of  creditors'  demands,  haying 
no  special  connection  with  each  other,  a  Court  of  Equity  may  be 
resorted  to,  the  authorities  are  such  as  that,  though  it  is  possible  the 
Lord  Chancellor,  sitting  in  his  Court,  might  not  think  he  was 
coerced  by  them  to  decide  against  such  a  suit,  yet  it  would  not, 
in  my  opinion,  be  possible  for  us,  sitting  here,  to  contravene  them. 
I  allude  especially  to  what  is  said  by  Lord  Cottenham  in  Rawson  v. 
Samuel  (b),  to  the  case  of  Freeman  v.  Lomas  (c),  to  Story's  Eq. 


(a)  9  Sim.  327. 


(*)  1  Cr.  &  PhU.  172. 


(c)  9  Hare,  312. 


COIXE8 
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Jur.t  a.  1436,  and  the  cases  in  the  note  there.     The  case  of  Clark  H.  T.  I860. 
y.  Cost  (a),  which  was  cited  for  the  defendant,  is  plainly  distin- 
guishable, and,  I  may  observe,  does  not,  in  my  opinion,  warrant  the 
generality  of  its  marginal  note.  prender- 

I  do  not,  however,  go  further  into  that  question,  because  it  is  not 
necessary  for  us  to  give  any  opinion  upon  it.     There  are  other 
and  simpler  grounds   on  which    the   case   must  be   decided.     I 
have  hitherto  been  considering  it  as  if  we  had  nothing  before  us  but 
the  defence.     We  are  not,  however,  confined  to  that.     According  to 
the  construction  which  the  Court  has,  in  the  case  of  Armstrong 
v.  Turquand(b)9  and  in  many  other  cases,  put  upon  the  64th  section 
of  the  Procedure  Act  (1853),  we  are  entitled  to  look  at  the  written 
document  itself,  which  is  referred  to  in  the  defence,  and  to  consider 
it  as  if  set  out  at  length  therein.  When  we  do  so,  we  see  much 
more  clearly  the  nature  of  the  rights  which  the  defendant  acquired, 
as  assignee  of  Prendergast,  and  of  the  relief  to  which  she  would 
be  entitled  in  a  Court  of  Equity.    The  debt  which  is  alleged  to 
have  been  due  by  Reynolds  to  Prendergast  was  a  portion  of  the 
consideration  to  be  paid  by  Reynolds  for  the  purchase  of  two  houses, 
of  which  John  Prendergast  and  Alicia  his  wife  were  seised,  under 
a  lease  granted  to  them  jointly,  during  their  natural  lives.    The 
agreement  appears  to  be  signed  by  Prendergast  and  his  wife ;  but, 
being  void  as  to  her,  by  reason  of  her  coverture,  it  is,  in  legal  effect, 
an  agreement  by  him  alone,  that  he  and  his  wife  will  convey  to 
Reynolds  this  freehold  interest,  for  the  considerations  mentioned* 
One  of  these  considerations  was  the  payment  of  £20,  "  on  receiving 
full  legal  possession ;"  and  this  is  what  is  averred  to  have  been 
assigned  by  Prendergast  to  the  defendant.     Now  it  is  perfectly 
clear,  upon  the  construction  of  this  agreement,  that  Reynolds  was 
entitled  to  have  a  good  title  made  out,  and  a  conveyance  executed  to 
him  by  Prendergast  and  his  wife  (acknowledged  by  the  latter  in  the 
manner  required  by  the  Fines  and  Recoveries  Abolition  Act), 
before  he  could  be  called  on  to  pay  one  shilling  of  the  £20.    Sup- 
pose then  that  the  defendant  here,  in  her  quality  of  assignee  of 
Prendergast,  filed  a  bill  in  Chancery,  what  should  it  pray,  and 

(a)  1  Cr.  &  Phil.  154.  (6)  9  Ir.  Com.  Law  Rep.  32. 
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H.  T.  1860.  what  relief  would  she  obtain  ?     Reynolds  and  Prendergast  should 
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both  be  defendants,  and  the  prayer  should  be  that  the  agreement  be 

specifically  performed ;  that  Prendergast  should  (together  with  bis 

wife)  execute  a  valid  conveyance  to  Reynolds,  and  that  thereupon 

the  latter  should  pay  the  purchase-money.    When  that  cause  came 

to  a  hearing,  Reynolds  would  be  entitled,  if  he  pleased,  to  claim 

a  reference  as  to  title  ;  and  no  decree  for  the  purchase-money  could 

be  made  against  him,  until  a  report  of  good  title  was  made,  and 

a  valid  conveyance  executed.      Now,  suppose  it  were  made  part 

of  the  prayer  of  that  bill,  that  Reynolds'  purchase-money  be  set  off 

against  the  judgment  in  this  action,  and  that  a  perpetual  injunction 

be   granted    against   issuing  execution  thereon,  how   would  that 

part  of  the  prayer  of  the  bill  fare  at  the  hearing  ?     That  is  what  we 

have  to  consider.     For  myself  I  will  say  that  I  have  no  doubt 

whatever  that  the  bill  would,  as  to  that  part,  be  dismissed  with 

costs,  either  for  want  of  equity,  on  the  grounds  I  have  already 

adverted  to,  or  as  improperly  joined  with  the  other  subject-matter  of 

the  suit ;  and  even  if  it  were  not,  it  would  either  stand  over,  under 

the  common  reservation  of  further  directions,  to  abide  the  result  of  the 

reference  as  to  title,  and  await  the  execution  and  acknowledgment 

of  a  legal  conveyance,  or,  in  the  most  favourable  view  imaginable, 

an  injunction  might  possibly  be  granted,  upon   the  condition  of 

bringing  into  Court  the  amount  of  the  debts  and  costs  at  Law, 

to  abide  the  event  of  the  cause.    But,  even  that  condition,  single 

and  simple  as  it  seems,  is  precisely  of  the  kind  which,  according 

to  Wodehouse  v.  Fairbrother,  the  Common  Law  form  of  judgment 

is  inadequate  to  express  or  enforce,  and  which  therefore  renders  it 

impossible  to  present  the  defendant's  equity,  in   the  form  of  an 

equitable  defence,  in  an  action  at  Law. 

It  was,  however,  argued  that,  on  the  averments  in  this  defence,  it 

must  be  intended  that  everything  which  was  necessary  to  make 

the  money  payable  presently  by  Reynolds  was  in  fact  done.  For  this 

purpose  reliance  was  placed  upon  the  averment  that  the  agreement 

to  pay  was  in  consideration  of  receiving  full  legal  possession,  and 

that  Reynolds  did  receive  full  legal  possession.  We  are,  however,  of 

opinion,  upon  reading  the  agreement  itself,  that  the  consideration  for 
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the  purchase-money  was  not  merely  the  receiving  possession,  but  H.  T.  I860. 

ConunonPUftu, 
the  receiving  a  good  title  and  a  legal  conveyance  as  well.    That,  we     >— v ' 

think,  is  the  meaning   of  the  expressions,  "  receiving  full  legal  v 

possession,"  where  they  occur  in  the  agreement,  as  the  language  of    fbender- 

OAST 

the  parties,  and  as  explained  by  the  context.  But  when  we  meet 
with  the  same  form  of  expression  put  by  way  of  averment  in  a 
pleading,  it  is  obvious  that  it  must  be  construed  by  very  different 
rules.  Facts  which  are  material  to  the  case  of  the  pleader  must  be 
averred  with  directness  and  precision ;  and  we  think  it  impossible  to 
hold  that  the  statement  in  this  pleading,  that  "  Reynolds  did  receive 
full  legal  possession,9'  is  an  averment  that  a  good  title  was  shown  to 
or  was  waived  by  him,  and  that  a  valid  legal  conveyance,  acknow- 
ledged according  to  the  statute,  was  executed  by  Prendergast  and 
his  wife.  If  we  were  now  to  hold  that  this  defence  is  valid,  we 
should  be,  in  effect,  obliging  Reynolds  to  pay  his  purchase-money 
without  knowing  whether  he  has  ever  yet  obtained  either  title  or 
conveyance.  These  are  points  which  the  Court  of  Equity  would 
be  competent  to  put  in  a  train  for  ascertainment,  but  with  which 
we  are  powerless  to  deal. 

For  these  reasons,  we  are  of  opinion  that  whatever  rights  the 
defendant  may  have  in  a  Court  of  Equity,  as  assignee  of  Reynolds' 
purchase-money,  they  are  not  such  as  can  be  made  the  subject  of  an 
equitable  defence  in  this  Court,  and  that,  consequently,  the  demur- 
rer must  be  allowed. 

Demurrer  allowed. 


vol.  10.  44  h 
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H.  T.  1860. 

CommmPlm. 


Jan.  27,  28.  BYRE  V.  WALSH. 

Feb.  16. 

A,  the  owner  Xhis  was  an  ejectment  on  the  title,  brought  to  recover  the  lands  of 

estate,  let  C    Freshford,  in  the  county  of  Kilkenny.    At  the  trial,  before  Fitige- 

into  possession 

of  a  portion  of  raid,  B.,  at  the  last  Kilkenny  Assizes,  the  plaintiff  proved  the  will 

the   lands,   as 

tenant  at  will,  of  one  William  Ryves,  whose  property  had  included  the  lands  now 

in   U»6,   &e  sought  to  be  recovered,  dated  in  November  1762,  devising  the 

tl^b^Au^n  Freshford  estate  to  his  daughter  Julia  Morris  for  hfe,  with  remain- 

ltfe^wHhre-  der  to  her  first  and  other  sons  successively  in  tail ;  also  a  recovery  wti 

in1fedeVtied  iuffered  of  the  8ame  eBtate  b7  the  said  Julia  Morris  ud  her  eldcgt 
m   !81^   P    son,  William  Ryves    De  Montmorency,  of  Trinity  Term   1806; 

possession,        together  with  a  deed,  dated  1 1th  of  June  1806,  leading  the  uses  of 
without  pay- 
ment of  rent  or  that  recovery,  for  Julia  Morris  for  life,   with  remainder  to  said 
acknowledge-       n9   _    _     „  .     _  _      „     _ 

ment  of  title,  W.  R.  De  Montmorency  in  fee ;  a  recovery  suffered  of  same  estate 

Tin  til      1  S&A.7 

when   he  as-  D7  said  W.  R.  De  Montmorency,  as  of  Trinity  Term  1828,  together 

teraf  to*  his  with  a  deed»  daled  in  May  1828,  leading  the  uses  of  that  recovery, 

fendmt!handd"  for  the  ****  W'  R-  ^  Montmorency  in  fee;  also  the  will  of  W.  R. 

Iied18301857*  ***  Montmorency,  dated  in  April  1829,  devising  same  estate  to  his 

mortgage  in     gon,  William  De  Montmorency,  in  fee;   also  a  mortgage  in  fee, 
fee  was  execu- 
ted bj  the  de-  dated  18th  of  December  1830,  of  the  same  estate,  by  W.  De  Mont* 
visee   of  B, 

which,    bj       morency  to  John  Smithwick,  and  several  transfers  of  same,  dated 
mesne  assign- 
ments, became  respectively  in  1884,  1841,  1842  and  1847,  the  last  being  to  two  of 

of* the  'plain*  ^e  plaintiffs.     This  mortgage  appeared  to  have  been  paid  off;  hot 

1£59   brought  no  re-conveyance  had  been  executed.     Julia  Morris  was  proved  to 

an  ejectment 

on  the  title,  against  D. — Held,  that,  assuming  the  possession  of  C  not  to  have  been 

adverse  at  the  date  of  the  execution  of  the  mortgage  in  1880,  the  mortgagee,  who 

had  received  interest  within  twenty  years  next  before  the  bringing  of  the  ejectment, 

was  entitled,  by  the  7  W.  4  and  I  Vic,  c.  28,  to  recover  possession,  though  more 

than  twenty  years  had  elapsed  since  the  title  of  the  mortgagee  had  accrued. 

Quaere — Whether  the  possession  of  C  became,  in  1811,  upon  the  death  of  the 
tenant  for  life,  adverse  to  the  remainderman? 

An  affidavit,  sworn  by  a  party  for  the  purpose  of  parliamentary  registration, 
under  the  10  G.  4,  c.  8,  in  which  it  was  stated  that  he  held  under  a  lease,  and 
an  entry,  made  in  the  registry-book  by  the  Clerk  of  the  Peace,  stating,  amongst 
other  particulars,  the  life  in  the  lease  to  be  that  of  the  tenant,  were  produced  as 
secondary  evidence  of  such  a  lease. — Held,  that  inasmuch  as  such  entry  was,  by  the 
statute,  directed  to  be  made  by  the  Clerk  of  the  Peace,  from  the  contents  of  the 
affidavit,  which  was  silent  about  the  terms  of  the  lease,  his  act  was,  to  that  extent, 
extra-ministerial,  and  the  entry  could  not  be  made  evidence  thereof. 
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have  died  in  1811.    The  plaintiff  Byre 'had  purchased,  in  1850,  the  H.  T.  1860. 

CoMM&HPteas, 
estate  in  the  Incumbered  Estates  Court,  though  no  conveyance  had 

been  executed  to  him;  and  his  agent  had  paid  interest  to  the  then 
holder  of  the  mortgage,  op  to  June  1856.  In  order  to  show  the 
nature  of  the  defendant's  possession,  evidence  was  given  to  show 
that  the  defendant  and  his  father  occupied  the  premises,  and  that,  on 
the  22nd  of  October  1829,  and  the  3rd  of  July  1889,  the  father, 
James  Walsh,  made,  far  the  purposes  of  parliamentary  registra- 
tion, affidavits  stating  that  his  qualification  arose  from  premises  in 
Freshford,  in  which  he  resided,  and  held  by  him  under  a  lease,  dated 
5th  of  May  1829,  executed  by  W.  De  Montmorency.  The  entries 
of  these  affidavits,  contained  in  the  books  of  the  Clerk  of  the  Peace, 
were  also  given  in  evidence,  and  were  received,  subject  to  objections 
made  by  the  defendant's  Counsel.  The  entries  were  as  follows,  vie : — 


i 


i 


< 
* 


© 


S3 


l 


i 


James  Walih, 
Fanner 


Freshford 


Freshford 


Wm.  De  Mont- 
morency 


£10 


James 
Walsh 


Kilkenny, 
22nd  Oct. 


1 


Situation 
of 


or 
Freehold. 


% 


I 


Walsh, 


Freshford 


Freshford 


House  and 
Land 


Wm.De  Mont- 
morency 


410 


Kilkenny, 

3rd  July, 

1889. 


James  Walsh  died  in  1857.  No  payment  of  rent  by  the  Walshs 
was  proved.  The  plaintiffs  also  gave  in  evidence  an  affidavit  made 
by  the  defendant  Michael  Walsh,  in  the  Incumbered  Estates  Court, 
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H.  T.  1860.  on  the  10th  of  May  1848,  in  the  matter  of  William  De  Montmo- 
-_  *  rency,  owner  and  petitioner,  and  made  by  way  of  objection  to  the 

E**B        rental  lodged  in  the  matter,  which  stated  that  his  father,  Jamei 
walsh.      Walsh,  was  coachman  to  the  said  Julia  Morris  (called  in  the  affida- 
vits Lady  Maria  Juliana  Morris),  for  about  twenty-two  years,  and 
that,  in  consequence  of  his  faithful  services  to  her,  she  gave  him,  in 
or  about  the  year  1801,  the  premises  in  question;  and  that,  after 
building  a  house  thereon,  he,  by  deed,  dated  the  6th  of  February 
1847,  conveyed  the  said  premises  to  said  defendant  and  his  heirs. 
At  the  close  of  plaintiffs9  case,  Counsel  for  defendants  required  the 
learned  Judge  to  nonsuit  the  plaintiffs,  on  the  ground  that  their 
evidence  showed  a  possession  in  the  late  James  Walsh  of  the  pre- 
mises in  question,  without  payment  of  rent,  or  acknowledgment  of 
title,  for  upwards  of  twenty  years.    His  Lordship  having  declined, 
the  defendants  simply  produced  the  deed  of  the  11th  of  February 
1847,  referred  to  in  the  affidavit  of  Michael  Walsh,  the  execution  of 
which  had  been  previously  proved  by  one  of  the  plaintiffs'  wit- 
nesses, and  closed  their  case.    The  learned  Judge  told  the  jury  that, 
in  his  opinion,  the  affidavits  of  James  Walsh,  made  in  1829  and 
1839,  uncontradicted  and  unexplained,   were  conclusive   evidence 
against  James  Walsh,  and  all  deriving  under  him,  that  the  premises 
in  respect  of  which  he  was  then  seeking  to  register  were  held  by 
him  under  a  deed  of  May  1829;  and  further,  that  those  premises 
were  then  in  his  occupation  by  actual  residence;  and  that,  if  they 
believed  that  the  only  premises  in  Freshford  on  which  James  Walsh 
resided  were  the  premises  in  question,  and  that  James  Walsh, 
named  as  the  cestui  que  vie  in  the  books  of  the  Clerk  of  the  Peace, 
was  that  same  James  Walsh  who  died  before  the  commencement 
of  this  action,  they  ought  to  find  a  verdict  for  the  plaintins,  and 
that,  prima  facie,  the  inference  to  be  drawn  from  the  registry  was, 
that  the  said  James  Walsh  and  the  person  therein  mentioned  were 
the  same.     Counsel  for  the  plaintiffs  then  called  on  his  Lordship  to 
tell  the  jury  that,  there  being  no  evidence  to  the  contrary,  the  James 
Walsh  named  in  the  book  of  the  Clerk  of  the  Peace  was  the  James 
Walsh  the  party  registering.     This  his   Lordship  refused  to  da 
They  then  called  on  him  to  tell  the  jury  that,  though  they  should 


The  possession  of  James  Walsh,  the  father  of  the  defendant,  was 
adverse  to  the  De  Montmorencys',  having  become  so  upon  the  death 
of  the  tenant  for  life,  who  let  him  into  possession :  Doe  v.  Gre- 
gory (a)  \  Doe  v.  Scott  (b).  The  7  W.  4  and  1  Vie.,  c.  28,  which 
was  passed  to  explain  a  doubt  which  had  arisen  upon  the  construc- 
tion of  3  &  4  W.  4,  c.  27,  in  Doe  v.  Williams  (c),  only  applies 

(a)  2  Ad.  &  Ell.  14.  (6)  4  B.  &  Ad.  706. 

(c)  5  Ad.  &  Ell.  291. 
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be  of  opinion  that  the  premises  in  question  were  not  held  by  James  H.  T.  I860. 
Walsh  for  his  own  life,  under  a  deed  or  lease  of  1829,  they  ought,  omm 
nevertheless,  to  find  for  the  plaintifis,  inasmuch  as  the  defendant's 
affidavit  in  the  Incumbered  Estates  Court  showed  that  his  father's 
possession  was  obtained  from  Julia  Morris,  who  was  only  tenant  for 
life  of  the  estate,  and  who  was  proved  to  have  died  within  twenty 
years  before  the  mortgage  of  1839,  on  which  mortgage  interest  was 
proved  to  have  been  paid  up  to  1856.  His  Lordship  thought  that 
the  plaintiffs  were  entitled  to  this  direction ;  but,  after  some  discus- 
sion, it  was  agreed  that  the  verdict  of  the  jury  should  be  received, 
who  had  found  for  the  defendant,  upon  the  ground  that  the  premises 
in  question  were  not  held  by  Walsh  under  any  deed  or  lease  of  May 
1829;  the  defendants  assenting  that  the  verdict  should  be  changed 
into  one  for  plaintiffs,  if  the  Court  should  be  of  opinion  that  the 
Judge  ought  to  have  so  directed,  on  the  other  ground.  In  his 
report  of  the  case,  his  Lordship  added  that,  supposing  him  to  have 
been  right  in  admitting  the  books  of  the  Clerk  of  the  Peace  in 
evidence,  the  verdict  of  the  jury,  on  the  ground  on  which  it  pro- 
ceeded, did  not  appear  a  satisfactory  verdict  on  the  evidence. 

In  Michaelmas  Term  (November  4),  Counsel  on  behalf  of  plain- 
tiffs obtained  a  conditional  order  to  set  aside  the  verdict,  and  enter 
one  instead  for  plaintiffs,  pursuant  to  leave  reserved,  or  for  a  new 
trial,  upon  the  ground  of  misdirection,  and  said  verdict  being  against 
evidence  and  the  weight  of  evidence. 

RoUesUm  and  J.  E.  Walsh  (with  whom  was  M.  (yDonnell)  showed 
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H.  T.  I860,  whare  tbe  possession  was  non-adverse  at  the  time  of  the  execution: 
CmmmPUoM.  ^  d  ^^  y  Palmer  (a) ;  otherwise  the  former  Statute  of  Lush- 


ations,  having  begun  to  run  in  favour  of  the  party  in 
could  not  have  been  stopped.  The  verdict  is  not  impeachable  on 
the  ground  of  being  against  the  weight  of  evidence,  inasmuch  as  the 
book  of  the  Clerk  of  the  Peace  was  not  properly  admitted.  No 
notice  to  produce  had  been  served;  and  Landeee  v.  Quelle  (b),  in 
this  country,  maintains  a  contrary  doctrine  from  that  laid  down  in 
SlatUrie  v.  Pooley  (c).  The  entry,  which  mentions  James  Wakh 
to  be  the  life  in  the  lease  for  which  he  held,  was  made  after  the 
10  G.  4,  c  8,  i.  8.  The  affidavit  is  according  to  the  form  in  Sche- 
dule IV  of  that  Act,  and  essentially  differs  from  that  required  by  the 
previous  Act,  45  G.  3,  c  59,  as  the  lives  need  not  be  stated.  It  was 
no  part  of  the  duty  of  the  Clerk  of  the  Peace  to  make  this  portion 
of  the  entry,  and  it  is  no  evidence  of  the  fact 

R.  Armstrong  and  J.  B.  Murphy,  contra, 

The  possession  here  was  not  adverse  at«4he  date  of  the  mortgage, 
and,  consequently,  the  bar  of  the  statute  was  saved  by  the  7  W.  4 
and  1  Ffc^c.  28:  Doe  d.  Souter  v.J7«#(<*);  Nepeam  v.Doe(e); 
Skelforfs  Real  Property  Statutes,  p.  130;  Roe  v.  Ferrari (f)', 
Doe  v.  Perkins  (g) ;  Co.  Lit.,  p.  57  &.  Therefore,  assuming  that 
Walsh  was  a  tenant  at  will,  the  title  of  the  mortgagee  was  not 
barred  by  the  Statute  of  Limitations.  With  respect  to  the  other 
question,  the  verdict  was  against  the  weight  of  evidence,  inasmuch 
as  the  entry  made  by  the  Clerk  of  tbe  Peace  was  conclusive  evi- 
dence that  the  former  tenant,  from  whom  the  defendant  Wakh 
derives,  held  under  a  lease  for  his  own  life,  which  dropped  in  1857* 
The  45  G.  3,  c  59,  s.  3,  required  the  Clerk  of  the  Peace  to 
compare  the  lease  with  the  affidavit.  Consequently,  his  entry 
thereof,  being  made  in  the  discharge  of  his  official  duty,  is  evidence. 

(«)  17Q.&96&  (*)8Ir.£awBqp.38t 

(c)  6M.4W.  664.  (rf)  2  D.  4k  R.  38. 

(e)  2  M.  &  W.  910;  8.  0.,  Sm.  L.  Chb.;534. 
(J)  2  Bos.  &  Pull.  542.  (;)3M.ft  S.  271. 
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There  could  have  been  no  question  of  identity.    The  10  6.  4,  o.  8,  H.  T.  I860. 

CuMJMUJlfflMI- 

does  not  repeal  the  60  ft  3  and  1  ft  4,  c.  1 1,  0.  13.  w    v    -# 

SYSE 

G'Donnell  replied.  v. 

Our.  ad.  vult.  wamh. 


Monahan,  C.  J.,  now  delivered  the  judgment  of  the  Court.  j^  |& 

This  case  was  tried  before  Baron  Fitzgerald,  at  the  last  As- 
sises for  the  county  of  Kilkenny.  A  verdict  was  entered  for  the 
defendant ;  and  an  application  has  been  made  to  this  Court,  upon 
points  saved  at  the  trial,  that  it  should  be  changed  into  a  verdict 
for  the  plaintiff.  A  portion  of  the  conditional  order  was  to  set  aside 
the  verdict  found,  on  the  ground  of  being  against  the  weight  of 
evidence.  It  appears  from  the  report  of  Baron  Fitzgerald  that, 
in  the  year  1762,  William  Ryvea,  being  seised  in  fee-simple  of  this 
property,  made  his  will,  by  which  he  devised  to  Julia  Morris  for 
life,  with  remainder  over.  In  1806,  a  recovery  was  suffered  by 
Julia  Morris  and  her  eldest  son,  William  Ryvea  Do  Montmorency ; 
and  a  new  settlement  of  the  estate  was  then  made,  by  which  she 
became  tenant  for  life,  with  remainder  over  in  fee  to  William  Byves 
De  Montmorency.  In  1829,  the  latter  made  his  will,  by  Which  he 
devised  his  estate  to  his  son  William  De  Montmorency  in  fee.  Julia 
Morris  died  in  1811,  Upon  which  event  her  son  became  seised  in  fee 
of  the  property.  In  1830,  he  executed  a  mortgage  to  John  Smith- 
wick,  and  this  was  assigned  subsequently  in  1834,  1841,  1842  and 
1847,  the  last  assignment  being  to  the  late  Judge  Moore.  This 
mortgage  Wad  paid  off;  but  no  re-conveyance  of  the  legal  estate  was 
effected ;  and  the  heir-at-law  of  the  late  Judge  Moore,  in  whom  that 
legal  estate  is  now  vested,  is  one  of  the  plaintiffs  in  the  present 
action.  The  case  made  by  the  principal  plaintiff  to  recover  the 
property,  as  against  the  defendant,  and  upon  which  the  chief  ques- 
tion arises,  is  this: — It  appears,  from  evidence  given  by  the  plaintiff, 
namely,  an  affidavit,  made  by  the  defendant  in  the  Incumbered 
Estates  Court,  that,  in  the  year  1806,  Julia  Morris,  by  parol,  made 
what  is  described  id  the  affidavit  as  a  gift  of  the  plot  of  ground  in 
question,  to  a  person  of  the  name  of  J.  Walsh — I  believe  the  father 
of  the  defendant— he  being  a  servant  of  the  family ;  that  he  con- 
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H.  T.  1860.  tinned  in  possession  from  1806  to  1847,  and  that  since  then  the  pte- 
CommonPUa*.  8ent  defendant  ha8  heen  m  poaaeasion.    The  plaintiff  contended,  at 

the  trial,  that  Julia  Morris  being  tenant  for  life  of  the  property, 
J.  Walsh,  to  whom  she  gave  the  possession,  was  merely  tenant  at 
will  to  her  until  her  death  in  1811,  when  her  estate,  and  that  of 
her  tenant  at  will,  determined ;  and,  inasmuch  as  the  mortgage  to 
Smithwick,  which  is  now  vested  in  the  plaintiffs,  was  executed 
within  twenty  years  from  the  death  of  Julia  Morris,  that  the 
mortgagee  had  then  a  right  to  enter  on  the  possession  of  J.  Walsh ; 
and,  as  interest  has  been  regularly  paid  on  the  mortgage  up  to  a 
recent  period,  that  the  mortgagee  has  now  a  right  to  enter,  and 
consequently  maintain  the  present  ejectment,  under  the  recent  Mort- 
gage Act  (7  IT.  4  and  1  Fife.,  c.  28).  We  all  know  the  circum- 
stances under  which  that  Aet  was  passed.  An  ejectment  had  been 
brought  by  a  mortgagee,  to  recover  the  mortgaged  premises,  more 
than  twenty  years  after  the  date  of  the  mortgage,  the  interest  having 
in  the  meantime  been  regularly  paid*  A  doubt  was  suggested,  whe- 
ther the  title  was  not  barred  by  the  Statute  of  Limitations,  the 
8  &  4  W.  4,  c.  27,  the  right  of  entry  having  accrued  more  than 
twenty  years.  The  consequence  of  such  a  state  of  things  was 
alarming;  and,  accordingly,  the  7  IT.  4  and  1  Fie.,  c  28,  was 
passed,  which,  after  reciting  the  doubts  that  had  arisen,  enacted 
that  a  mortgagee  may  make  an  entry,  or  bring  an  action  at  Law 
or  suit  in  Equity,  at  any  time  within  twenty  years  next  after 
the  last  payment  of  any  part  of  the  principal  money  or  interest 
secured  by  the  mortgage,  although  more  than  twenty  years  may 
have  elapsed  since  the  time  at  which  the  right  to  make  such  entry, 
or  bring  such  action  or  suit  in  Equity,  shall  have  accrued,  anything 
in  the  said  Act  notwithstanding.  Now  the  plaintiff  contends  that 
the  effect  of  this  Act  is  to  enable  the  mortgagee  to  recover,  even 
though  the  possession  of  Walsh  was  adverse  to  the  mortgagor  at  the 
time  of  the  execution  of  the  mortgage,  inasmuch  as  even  though 
adverse,  no  doubt,  the  mortgage  on  its  execution  conferred  on  the 
mortgagee  a  right  to  enter,  seeing  that  Walsh's  possession,  even 
though  adverse,  was  not  then  of  twenty  years'  duration,  the  adverse 
possession  not  having  commenced  until  the  death  of  the  tenant  for 
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life,  Julia  Morris,  in  1811;  and,  no  doubt,  if  one  were  to  read  H.  T.  1860. 

merely  the  enacting  part  of  the  Act  in  question,  it  would  seem  to 

be  capable  of  that  construction.    But  then  we  must  see  whether  this 

be  the  true  reading  of  the  Act ;  for,  if  so,  the  result  would  be,  that 

if,  at  the  time  of  the  execution  of  the  mortgage  to  Smithwick  in 

1830,  Walsh  had  been  in  possession,  not  as  tenant,  but  adversely,  the 

right  of  entry  would  not  have  existed  at  the  time  of  the  passing 

of  the  3  &  4  W.  4,  c.  27;  for,  under  the  old  Act  of  Parliament, 

10  Car.  1,  sess.  2,  c.  6,  s.  12  (lr.)%  when  once  the  twenty  years 

began  to  run,  no  transfer  of  the  right  of  entry  would  stop  the 

running  of  the  Act;   and,  therefore,  if  the  possession   had  been 

adverse  at  the  time  of  the  execution  of  the  mortgage,  the  mortgagee 

would  have  been  bound,  at  the  expiration  of  the  twenty  years  from 

the  commencement  of  such  adverse  possession,  independently  of  the 

passing  of  the  3  &  4  W.  4,  c.  27. 

Therefore,  the  question  is,  what  is  the  true  construction  of  the 
7  W.  4,  and  1  Vic9  c  28?  Is  it  to  give  the  mortgagee  a  right 
of  entry,  although  none  existed  previous  to  the  passing  of  the  8  &  4 
IF.  4,  c.  27? 

We  are  of  opinion  that  such  is  not  the  true  construction  of  the 
Act,  but  that  the  meaning  of  it  is  merely  this,  that  nothing  in 
the  Act  of  3  &  4  W.  4,  c.  27,  shall  have  the  effect  of  preventing 
a  mortgagee  from  entering,  whose  interest  has  been  regularly  paid, 
but  that  there  is  nothing  in  the  Act  giving  him  a  right  to  enter, 
if  his  entry  would  be  barred  by  the  previous  statute,  and  which  was, 
in  fact,  barred,  prior  to  the  3  &  4  IT.  4.  Another  question,  of  some 
nicety,  is  whether  the  old  statute  of  Limitations  is  still  in  force, 
or  was  impliedly  repealed  by  the  3  &  4  W.  4  as  amended  by 
the  7  W.  4,  and  1  Vic  ?  It  has  not  been  expressly  repealed,  but 
a  new  period  of  limitation  is  given.  But  we  cannot  suppose  that 
the  effect  of  the  3  &  4  W.  4,  c.  27,  was  to  take  away  from  the  person 
in  possession  any  defence  which  he  originally  had ;  and,  therefore, 
we  are  of  opinion  that  the  construction  of  this  Act  is,  that  if,  at  the 
time  of  the  passing  of  the  3  &  4  W.  4,  c  27,  this  right  was  barred, 
there  is  nothing  in  the  later  Act  to  give  the  mortgagee  a  new  right 
of  entry.  Assuming  such  to  be  the  true  construction  of  the 
vol.  10.  45  L 
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H.  T.  1860.  3  &  4  W.  4,  as  amended  by  the  7  W.  4,  and  1  Vic^  the  plaintiff's 
right  to  have  a  verdict  entered  for  him,  in  pursuance  of  the  leave 
reserved  at  the  trial,  will  depend  on  this  question,  was  the  possession 
of  Walsh  permissive  or  adverse,  at  the  time  of  the  execution  of  the 
mortgage  ?  It  appears  that  Julia  Morris  gave  this  property  by 
parol,  not  by  feoffment,  or  deed  of  gift,  to  the  defendant's  father,  and 
so  she  only  allowed  him  to  take  possession ;  and  probably  that  was 
only  for  so  long  a  period  as  she  herself  was  entitled,  namely,  for 
her  life,  he  having  no  conveyance.  After  that,  the  property  vested 
in  the  remainderman,  who  derived  under  the  same  title  as  Julia 
Morris.  The  remainderman  does  not  interfere,  nor  is  any  act  done 
by  the  Walshes  prior  to  the  passing  of  the  3  &  4  W.  4,  c.  27*.  If 
this  bad  been  the  point  on  which  the  trial  proceeded,  we  probably 
should  feel  ourselves  bound  to  decide  whether,  in  such  a  state  of 
circumstances,  in  the  absence  of  evidence  on  the  one  side  or  the 
other,  the  possession  of  the  Walshes  ought  to  be  considered  as 
having  been  merely  by  the  permission  Nof  the  remainderman,  so 
as  that  the  entry  of  the  remainderman  and  his  mortgagee  was  not 
barred  by  the  Statute  of  Limitations,  or  whether  it  should  be  con- 
sidered adverse,  and  the  right  of  entry  of  the  remainderman  barred ; 
and  we  should  have  to  consider  whether  this  case  was  governed  by  the 
case  of  Doe  v.  Gregory  (a).  There,  a  married  woman,  tenant  for 
life,  married  a  second  time;  she  and  her  second  husband  levied 
a  fine  on  the  property,  and  he,  after  her  death,  continued  in  posses- 
sion more  than  twenty  years.  The  heir  to  the  property  brought 
an  ejectment,  and  the  question  was,  who  was  entitled?  For  the 
defendant,  it  was  said  that  the  fine  barred  the  right.  But  the 
Queen's  Bench  decided  that  the  fine  had  no  operation,  for  that, 
at  the  time  that  it  was  levied,  the  parties  to  it  had  no  interest, 
but  that,  although  the  fine  did  not  operate,  the  possession  of  twenty 
years  by  the  husband,  against  the  party  entitled  to  the  estate  on  the 
death  of  the  wife,  barred  the  ejectment. 

But  there  is  another  case,  Doe  d.  Souter  v.  Hatt(b).  There  a 
testator  made  his  will  in  1788,  by  which  he  left  the  property  to 
his  wife,  for  her  life  ;  she  and  her  youngest  son,  who  was  supposed 
to  be  entitled  to  the  reversion,  joined  in  conveying  the  estate  to 

(a)  2  Ad.  &  Ell.  14.  (ft)  2  Dowi.  &  RyL  38. 
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a  stranger;  and  the  heir-at-law,  who  was  really  entitled,  afterwards  H.  T.  I860'. 
«  .  ,  -    .        ,        ./»    CommonPUa*. 

made  a  will,  and  devised  the  property  to  the  lessor  of  the  plaintiff. 

The  dates  are  not  given  clearly  in  the  report,  but  I  collect  that 
twenty  years  had  not  elapsed  since  the  death  of  the  widow,  the 
tenant  for  life.  The  objections  were,  that  the  possession  was 
adverse,  that  there  was  a  descent  cast,  so  as  to  prevent  the  pre* 
sent  plaintiff  from  bringing  ejectment,  and  that,  the  plaintiff's 
testator  having  been  out  of  possession  so  long,  and  the  lands  being 
held  adversely,  he  could  not  convey  by  will  a  right  of  entry  which 
was  a  mere  claim  to  property  adversely  held,  and  therefore  came 
within  the  provisions  of  the  old  statutes  against  champerty  and 
maintenance ;  but  the  Court  held  that  the  person  in  possession  was 
only  tenant  at  sufferance,  referring  to  a  passage  in  Co.  LiU.,  240  6, 
which  lays  down  that  a  man  is  tenant  at  sufferance,  who  entering 
by  right  continues  to  hold  the  possession  over.  In  this  case,  should 
neither  party  give  any  further  evidence  on  the  point,  it  may  become 
our  duty  to  decide  which  of  the  two  cases  to  which  I  have  referred 
governs  the  present ;  but  having  regard  to  the  period  of  the  trial 
at  which  this  question  was  raised ;  namely,  after  the  jury  had  retired, 
and  that  neither  party  required  the  Judge  to  leave  any  question 
to  the  jury  as  to  whether  Walsh's  possession  was  by  the  permission 
of  the  remainderman  or  adverse  thereto,  we  are  of  opinion  that 
we  should  not  bind  the  parties  by  what  occurred  at  the  last  trial* 
but  should  direct  a  new  trial,  at  which  the  parties  will  be  aware 
of  the  materiality,  in  our  opinion,  of  the  question  as  to  the  pos- 
session having  been  permissive  or  adverse,  and  perhaps  may  produce 
evidence  on  the  subject,  and  either  party  may  call  on  the  Judge 
to  take  the  opinion  of  the  jury  on  thereon. 

Another  question  was  raised  at  the  trial,  which  it  is  necessary 
that  I  should  refer  to.  The  plaintiff,  at  the  trial,  made  two  cases ; 
one,  that  which  I  have  referred  to,  arising  from  the  affidavit  made 
by  the  defendant  in  the  Incumbered  Estates  Court ;  the  other,  and 
which  was  the  one  principally  relied  on  at  the  trial  was  that,  in  point 
of  fact,  the  father  of  the  defendant  held  under  a  lease  for  his  own 
life ;  and,  therefore,  that  he  being  dead,  the  plaintiff  was  entitled  to 
recover.    The  evidence  given  by  the  plaintiff  was  this.    There  was 
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H.  T.  1860.  no  original  evidence  of  this  lease  or  of  a  search  for  it,  nor  had  any 
CommonPleat. 

notice  to  produce  it  been  served;  bat  the  plaintiff  relied  on  an 

affidavit  of  registry  sworn  in  1829,  by  the  then  Walsh,  who,  at 
that  time,  was  proved  to  have  been  in  possession,  and  to  have 
resided  on  the  premises  in  question.  The  affidavit  was  in 
the  form  provided  by  the  10  G.  4,  c.  8. — [His  Lordship  read 
the  affidavit.] — The  plaintiff  contended  that  this  was  a  lease 
for  the  life  of  the  tenant.  The  affidavit  does  not  state  so,  but 
merely  states  a  lease.  But  they  make  it  out  in  this  way — 
from  an  entry  in  the  registry-book  of  the  Clerk  of  the  Peace, 
containing  the  names  of  the  parties,  the  place  of  abode,  the  date  of, 
and  lives  in  the  lease.  The  Clerk  of  the  Peace  filled  the  column 
with  the  life  of  James  Walsh,  and  I  suppose  that  it  was  assumed 
that  it  was  the  same  James  Walsh ;  and  the  question  is,  whether 
the  Clerk  of  the  Peace  having  made  an  entry  that  the  premises 
were  held  by  James  Walsh  for  his  own  life,  that  entry  is  evidence 
against  J.  Walsh  that  the  lease  was  for  his  own  life? 

It  is  necessary  to  consider  how  the  law  stood  as  to  the  duty  of 
the  Clerk  of  the  Peace  in  relation  to  the  registry-book.  The  45 
O.  3,  c.  59,  requires  the  affidavit  of  registry  to  contain  the  date  and 
the  particulars  of  the  lease,  and  the  life  or  lives  for  which  the  pro- 
perty is  held.  Therefore  the  affidavit  at  that  time  contained  the 
lives  in  the  lease.  Section  3  enacts  that  every  such  lease  shall  be 
indorsed,  *at  the  time,  in  open  Court,  by  the  acting  Clerk  of  the 
Peace,  with  his  name,  and  the  day  of  the  month  and  year,  and  the 
Clerk  of  the  Peace  shall  then  and  there  compare  that  lease  and 
indorsement  with  the  affidavit  of  registry  ;  and  he  shall,  within  ten 
days  from  the  date  of  the  registry,  enter  in  the  book  of  registry  the 
date  of  the  lease,  the  names  of  the  parties  to  it,  and  of  the  life  or 
lives  for  which  the  property  is  held.  So  that,  under  the  provi- 
sions of  45  G,  3,  c.  59,  the  Clerk  of  the  Peace  had  two  duties  to 
perform;  first,  to  compare  the  affidavit  with  the  lease  produced; 
and,  secondly,  within  ten  days  to  enter  the  date  of  the  lease,  and  the 
names  of  the  parties,  and  the  lives,  in  his  book  of  registry.  The 
fact  of  it  being  necessary  to  do  it  within  ten  days  shows  that  he 
was  to  make  the  entry,  not  from  the  original  lease,  which  was  the 
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property  of  the  voter,  and  was,  of  course,  returned  to  him,  but  from  H.  T.  I860. 

CoutMonPlcMi. 
the  affidavit,  which  was  to  remain  among  the  records  of  the  county, 

his  book  being  a  transcript  of  the  affidavit.  That  being  so,  the 
10  C?.  4,  c  8,  proceeded  to  give  a  new  form  of  registry.  Among 
the  matters  to  be  previously  ascertained  was  the  date  of  the  lease 
and  lives,  which  was  to  be  done  from  the  affidavit,  which  remained 
in  the  custody  of  the  Clerk  of  the  Peace.  By  10  G.  4,  c.  8,  s.  7,  the 
duty  was  thrown  upon  the  Assistant-Barrister,  for  the  first  time,  of 
ascertaining  the  title  of  the  party  seeking  to  be  registered.  He  had 
to  examine  the  lease  or  instrument  produced,  and  to  satisfy  himself 
that  the  party  had  a  proper  title.  Under  section  8,  the  Assistant- 
Barrister  had  to  adjudicate  thereon,  and  the  party  had  to  take  the 
oath  prescribed  by  the  Act ;  but  that  oath  says  nothing  about  the 
life  or  lives  for  which  the  property  was  held ;  it  only  speaks  of  the 
date  of  the  lease,  and  declares  that  the  party  was  a  £10  freeholder, 
in  possession,  by  virtue  of  the  lease.  Then  comes  the  29th  section, 
by  which  it  is  enacted,  that  the  Clerk  of  the  Peace  is  to  keep  like 
books,  make  like  returns,  and  discharge  and  execute  like  duties 
with  respect  to  the  registry  of  freeholds  in  said  county,  save  so  far 
as  is  otherwise  ordered  by  the  Act;  but  no  responsibility  was 
thrown  on  him  to  refer  to  the  original  lease ;  that  was  the  act  of 
the  Assistant-Barrister ;  the  Clerk  of  the  Peace  was  only  to  see  that 
the  affidavit  was  in  the  proper  form,  and  he  is  to  make  the  entry 
from  the  affidavit,  and  not  from  the  deed,  and  the  affidavit  does  not 
profess  to  set  out  these  particulars  in  the  present  case.  We  are, 
therefore,  of  opinion  that  the  act  of  the  Clerk  of  the  Peace  in  this 
case  was  extra-judicial,  or  rather  extra-ministerial,  on  his  part ;  and 
that  he  had  no  right  to  adopt  any  form  of  registry  beyond  what  the 
Act  prescribed.  It  would  be  a  different  thing  if  the  form  of  registry 
required  a  statement  that  the  lease  was  for  the  life  of  a  particular 
party.  We  are,  therefore,  of  opinion  that  this  evidence  was  not 
properly  received.  It  would  be  a  different  thing  if  the  Clerk  of  the 
Peace  had  been  himself  examined  as  a  witness,  and  had  deposed,  as 
a  fact,  that  the  lease  produced  was  for  the  life  of  the  person  pro- 
ducing it ;  this  might  be  very  good  secondary  evidence  of  the  lease, 
if  its  loss  were  first  proved,  and  a  notice  served  on  the  defendant  to 
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H.  T.  I860,  produce  it    If  this  had  been  the  only  ground  for  the  order  for  the 
CpmmonPlcat. 
w— « new    trialB  we    probably  would    have    been  of  opinion  that  the 

verdict  was  not  against  the  weight  of  evidence ;  and  that  if  the 
walsh.  plaintiffs  wished  to  rely  upon  the  registry,  they  should  look  for  and 
produce  the  original  lease  itself,  indorsed  by  the  Clerk  of  the  Peace, 
which  would  show  whether  Walsh  really  registered  out  of  the  pre- 
mises now  in  dispute,  or,  as  suggested  by  the  defendant,  out  of  other 
premises.  Be  this  as  it  may,  we  grant  a  new  trial,  upon  the  other 
grounds  which  I  have  stated :  and  I  have  referred  to  these  latter 
points  in  order  that,  at  the  new  trial,  the  parties  may  be  aware  of 
the  views  we  take  of  the  entire  case.  On  the  question  of  costs,  we 
are  of  opinion  that  the  costs  of  the  last  trial  should  be  part  of  de- 
fendant's costs  in  the  cause,  and  that  there  should  be  no  costs  of  the 

new  trial  motion. 

Rule  accordingly. 


MOLESTER  v.  QUINN. 


Jam.  14. 


In  a  personal  This  was  an  application  to  compel  the  plaintiff  to  give  security  for 
to  recover  pen-  costs.  The  defendant's  affidavit,  upon  which  the  motion  was  found- 
Corrupt  Prac!  ed>  stated  that  the  present  action  was  brought  against  him  to  recover 
tion  AcTC(l7  P611****68*  on  tne  grounds  of  bribery,  treating,  and  undue  influence, 
aild  102)  Fthe  a^8e*  t0  k*ve  becn  c00™^**1  **  an  election  for  the  return  of  i 

Court  will  Member  of  Parliament  for  the  Borough  of  Newry,  in  May  1859, 
order  the  plain-  °  '  J 

tiff    to     give  when  the  defendant  was  returned  as  a  burgess  to  serve  in  Par- 
security  for 
costs,  where     liament  for  that  Borough.    The  affidavit  proceeded  thus — "And 

and  not  con'  "  deponent  saith,  that  he  has  a  good  and  substantial  defence  to  this 
the  plaintiff  is  "  action,  on  the  merits,  and  has  not  the  slightest  doubt  of  obtaining  a 
he^haTbeen '  "  verdict  therein.  For  this  deponent  saith  that  he  did  not  directly 
tSrd 'partta  "  or  ^directly  give  or  offer  or  promise  any  money  or  valuable  con- 
fer an  ^™r  «  sideration  to  any  person,  in  order  to  induce  such  person  to  vote 

that   the    de.  «  or  refrain  from  voting,  or  to  do  any  other  act  declared  to  be  bribery, 

fendant  has  a  °  J 

good  and  sub-  « treating,  or  undue  influence,  by  the  statute  in  that  behalf*"    It 

stantialdefence  °f 

on  the  merits. 
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further  stated  the  defendant's  belief  that  the  plaintiff  was  a  very  H.  T.  1860. 

CommonPUas. 
poor  man,  and  wholly  unable  to  pay  the  costs  which  the  defendant 

must  incur  in  defending  the  action ;  that  three,  other  actions 
had  been  brought  for  penalties  under  the  same  statute  (the  Cor- 
rupt Practices  Prevention  Act  1854),  last  Term,  against  persons  who 
had  voted  for  the  defendant ;  in  one  of  which  actions,  the  plaintiff  in 
that  action,  when  called  to  give  evidence,  declined  to  do  so,  unless 
he  should  be  paid  his  expenses;  that  he  has  been  informed  and 
believes  that  not  only  the  plaintiff  in  this  action,  but  also  the  plain- 
tiffs in  the  other  actions  are  poor  men,  and  have  been  put  forward 
by  those  interested  in  disputing  the  defendant's  election  to  bring 
actions,  nominally  for  penalties,  but  really,  if  possible,  to  extract 
information  to  be  used  against  the  defendant,  in  prosecuting  the 
election  petition  lodged  by  them  against  him ;  and  at  no  peril  of 
costs  to  themselves,  in  case  they  should  fail  to  succeed. 

No  affidavit  was  filed  by  the  other  side  controverting  these 
statements. 

Macdonogh,  in  support  of  the  application. 

The  fact  of  the  plaintiff  being  put  forward  for  a  purpose  alto- 
gether different  from  that  for  which  the  action  is  ostensibly  brought 
is  sufficient  to  carry  this  motion ;  but  besides  that,  the  plaintiff  is 
admittedly  a ,  pauper. — [Christian,  J.,  referred  to  Rice  v.  The 
Dublin  Sf  Wicklow  Railway  Co. (a);  Sheehan  v.  Dorman{b). — 
Monahan,  C  J.,  referred  to  JSgan  v.  Kircaldy  (c).] — The 
authorities  referred  to  establish  the  Common  Law  power  of  the 
Court  in  such  cases ;  which  is  in  addition  to  the  extraordinary 
powers  conferred  by  section  24  of  the  Corrupt  Practices  Preven- 
tion Act — [Keooh,  J.  It  may  be  a  question  whether  or  not  the 
fact  of  bringing  this  action  for  the  avowed  purpose  of  obtaining  infor- 
mation, there  being  a  petition  at  present  pending  before  the 
House  of  Commons  in  reference  to  the  same  facts,  would  not  be 
regarded  as  a  breach  of  privilege.] 

(a)  8  Ir.  Com.  Law  Rep.  155.  (*)  2  Fox  &  Sm.  338. 

(c)  3  Ir.  Law  Rep.  547. 
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H.  T.  1860. 
CommmPUtu* 


Heron,  contra. 

The  authorities  referred  to  apply  only  to  cases  where  the  real 
plaintiffs,  who  were  not  parties  to  the  action,  derived  an  immediate 
and  actual  benefit  from  the  action.  Where  the  plaintiff  suing  is 
insolvent  the  rule  may  also  apply. 

But  first,  the  Court  will  not  stay  a  qui  tarn  action  upon  a  mo- 
tion of  this  nature ;  and  secondly,  there  should  have  been  a  general 
affidavit  of  merits. — [Chbistian,  J.  I  conceive  that  the  affidavit 
is  sufficient.] — The  poverty  of  the  plaintiff  is  not  a  sufficient  ground. 
— [Monahah,  C.  J.  Not  if  the  action  be  bona  fide.] — The  Corrupt 
Practices  Prevention  Act  confers  no  additional  powers  upon  the 
Court ;  it  is  merely  declaratory  of  their  Common  Law  power  of 
giving  security  for  costs_[  Christian,  J.  Is  it  denied  that  there 
are  other  parties  behind  the  scenes,  carrying  on  this  action?] — 
It  is  not  denied ;  but  security  for  costs  is  never  given  in  qui  tarn 
actions:  Foster  v.  Roundel  (a) ;  Gregory  v.  Elvidge(b).  The 
mere  fact  of  a  person  being  put  forward  as  plaintiff  in  an  action 
is  not  a  sufficient  ground  for  security  for  costs :  Hearsey  v.  Pi- 
cket (c);  Armitage  v.  Grafton  (rf).— [Christian,  J.  The  special 
clause  in  the  Act  seems  intended  to  meet  such  cases  as  the 
present.] 

He  also  cited  The  Queen  v.  Malmsbury(e) ;  Rogers  on  Elec- 
tions, p.  377* 


Law,  in  reply. 

If  an  action  be  brought  by  a  tenant,  in  which  the  landlord  be 
really  the  party  interested,  the  Court  will  order  the  plaintiff  to  give 
security  for  costs:  2  Arch.  Prac*%  p.  1352,  citing  Tenant  v.  Brown  (f). 
— [Christian,  J.  Is  there  any  case  presenting  a  two-fold  aspect, 
vifc*  being  as  to  part  bona  fide,  and  as  to  part  mala  fide,  in  which 
security  for  costs  was  ordered  ?] — All  cases  where  a  penalty  may  be 
recovered  must  be  to  a  certain  extent  bona  fide.     The  case  of 

(a)  WU.f  WoL  &  Dav.  58. 
(6)  2  Cr.  &  Mee.  336;  S.  C,  2  DowL  F*.  Cas.  259. 
(c)  5  B.  N.  C.  406.  {d)  10  Jut.  377. 

(«)  9  DowL  Prac  Cas.  35a  (f)5  B.  *  C.  20a 
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The  Queen  t.  Malwubury  does  not  apply ;  it  refers  to  tnandamust  H.~  T.  I860. 

and  in  each  a  ease  the  Court  will  not  interfere  with  matter*  of  public  — 

right— [Kbogh,  J.,  referred  to  a  preceding  section  in  the  statute,  v 

providing  security  for  oosts  in  cases  of  indictments,]  QOtnu. 

Cur.  ad.  vult. 


Monahah,  C.  J. 

This  is  an  application  to  stay  proceedings  until  the  plaintiff  gives  Jen.  17. 
security  for  costs.  The  motion  is  founded  upon  the  affidavit  of  the 
defendant,  who  states  that  he  was  returned  as  Member  of  Parliament 
for  the  Borough  of  Newry,  in  the  month  of  May  1859,  and  that  the 
present  action  has  been  commenced  against  him  to  recover  penalties, 
on  the  alleged  grounds  of  bribery,  treating,  and  undue  influence,  at 
that  election,  incurred  under  the  provisions  of  the  Corrupt  Practices 
Prevention  Act.  He  Bays  that  he  has  "  a  good  and  substantial  de- 
"  fence  to  this  action,  on  the  merits,  and  has  not  the  slightest  doubt 
"  of  obtaining  a  verdict  thereon ;  for  this  deponent  saith  that  he  did 
44  not  directly  or  indirectly  give  or  offer  or  protriise  any  money  or 
44  valuable  consideration  to  any  person,  m  order  to  induce  such  per- 
41  son  to  vote  or  refrain  from  Toting,  or  do  any  other  act  declared 
44  to  be  bribery,  or  treating,  or  undue  influence,  by  the  statute  in  that 
44  behalf* 

This  affidavit  has  been  objected  to  on  the  part  of  the  plaintiff,  as 
not  being  in  substance  an  affidavit  of  merits;  and  it  has  been  made 
the  subject  of  eome  verbal  criticism,  to  which  we  do  not  think  it 
is  properly  liable.  We  think  affidavits,  like  other  documents, 
should  receive  a  reasonable  construction,  and  that  it  should  not  be 
assumed  that  the  party  making  an  affidavit  means  to  evade.  I 
have  no  doubt  the  meaning  of  the  affidavit  is  this—- 1  have  a  good 
defence  upon  the  merits;  and  I  did  not  give  money  or  valuable 
consideration  to  anyone,  either  to  induce  him  to  vote  or  abstain 
from  voting ;  nor  have  I  done  any  other  act  which  would  bring 
me  within  the  provisions  of  the  Corrupt  Practices  Prevention  Act, 
under  which  this  action  has  been  commenced. 

We  must,  therefore,  regard  this  affidavit  as  containing  an  abso- 
lute statement  that  the  defendant  has  not  contravened  the  Act  of 
vol.  10.  46  L 
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Parliament  in  any  way.  After  stating  that  he  believes  that  the 
plaintiff  is  unable  to  pay  the  costs  which  mast  be  incurred  in  this 
action,  he  proceeds  to  state  that  three  other  actions  for  penalties, 
under  the  Corrupt  Practices  Prevention  Act,  have  been  brought 
against  three  persons  who  voted  for  the  defendant,  in  one  of  which 
the  plaintiff  (in  that  action)  had  refused  to  give  evidence  unless  his 
expenses  were  paid.  He  then  states  that  he  has  been  informed,  and 
believes,  that  in  fact  not  only  the  said  H.  M'Lester,  but  also  the 
plaintiffs  in  those  other  actions,  are  persons  in  indigent  circum- 
stances, and  have  been  put  forward  by  those  interested  in  disputing 
his  election,  to  bring  actions  nominally  for  penalties,  but  really  for 
the  purpose  of  obtaining  information  to  be  used  against  the  defend- 
ant in  prosecuting  an  election  petition  lodged  against  him,  and  at  no 
peril,  as  to  costs,  to  themselves.  It  is  upon  this  part  of  the  affidavit 
that  we  found  our  judgment,  as  we  must  take  the  statement  so  made 
by  the  defendant  to  be  admitted,  there  being  no  denial  of  it  by  or  on 
the  part  of  the  plaintiff.  That  being  so,  for  anything  we  know  to 
the  contrary,  the  plaintiff's  name  may  be  used  by  others  in  this 
action,  solely  for  the  purpose  and  with  the  object  of  obtaining  evi- 
dence to  be  used  on  the  election  petition ;  though  I  think  also  it 
may  be  tolerably  certain  that,  if  the  plaintiff  should  recover  penalties 
in  this  action,  he  will  put  the  amount  into' his  pocket;  but  we  can- 
not consider  that  this  action  has  been  brought  by  the  plaintiff  for 
the  bona  fide  purpose  of  recovering  such  penalties.  If  this  case  had 
arisen  before  the  passing  of  the  late  Act  (17  &  18  Fife.,  c  102),  we 
should  have  had  to  consider  whether  we  had  jurisdiction  to  make 
the  order  sought  for  in  qui  tarn  actions*  It  would  be  now  quite 
useless  to  consider  that  question ;  as  if  any  doubt  ever  existed  on  the 
subject,  for  which,  I  confess,  I  see  no  grounds,  all  such  doubts  have 
been  removed  by  the  provisions  of  the  Corrupt  Practices  Prevention 
Act,  s»  24,  which  provides  that,  in  any  action  to  recover  a  penalty 
under  that  Act,  it  shall  be  lawful  for  the  Court  in  which  the  action 
is  brought,  or  any  Judge  thereof,  if  they  or  he  shall  think  fit,  to 
order  that  the  plaintiff  in  such  action  shall  give  security  for  costs, 
or  that  the  proceedings  in  the  action  shall  be  stayed.  It  is  not  for 
us  to  say  why  the  Legislature  introduced  this  clause.    It  may  htTe 


COMMON  LAW  REPORTS. 


863 


been  suggested  that  there  existed  a  greater -difficulty  in  this  respect,  as  H.  T.  I860* 
regarded  gut  tarn  actions,  than  in  other  cases  ;  or  they  may  have  in- 
tended to  give  the  Court  a  more  extended  jurisdiction  in  those  than  in 
other  cases.  Other  cases  may  arise,  in  which  it  may  be  necessary 
to  consider  particularly  the  effect  of  the  provisions  in  the  recent  Act 
This  case  we  decide  on  its  own  special  facts,  viz.,  a  clear  affidavit  of 
merits;  the  inability  of  the  plaintiff  to  pay  defendant's  costs,  a  state- 
ment, uncontradicted,  that  the  action,  although  nominally  brought 
to  recover  penalties,  was  really  brought  by  other  parties  than  the 
plaintiff,  for  their  own  purposes,  and  for  and  with*  the  object  of  eliciting 
information  for  another  and  altogether  different  purpose. 

A  case  has  been  referred  to  by  my  Brother  Christian  upon  this 
subject,  Sheehy  v»  Dormer  (a)  ;  and  there  was  another  case  in  the 
Court  of  Exchequer,  Egan  v.  Kirealdy  (b).  In  both  of  these  cases 
the  plaintiffs  were  really  interested  in  the  subject-matter ;  but 
because  it  was  really  brought  by  other  parties,  for  the  purpose  of 
trying  a  right  in  which  those  other  parties  were  interested,  who  put 
forward  the  plaintiff  for  the  pprpose  of  protecting  themselves  from 
payment  of  costs,  in  case  the  other  side  should  succeed,  security 
for  costs  was  ordered  to  be  given.  This  case  may  be  distinguishable 
from  those  I  have  referred  to,  as  not  involving  any  question  of  right  in 
a  third  party ;  but,  on  the  whole,  we  have  no  doubt  that,  under  the 
circumstances  of  this  case,  we  should  order  the  proceedings  in  this 
action  to  be  stayed  until  the  plaintiff  give  security  for  costs. 


Ball,  J. 

I  felt  considerable  doubt,  during  the  argument,  as  to  whether 
this  case  came  within  the  authorities  for  obliging  plaintiffs  to  give 
security  for  costs.  It  is  settled  that  the  single  circumstance  of  a 
pauper  being  plaintiff  in  a  qui  tarn  action  will  not,  without  more, 
oblige  him  to  do  so.  The  persons  by  whom  such  actions  are  brought 
may  be  expected  to  be,  as  they  generally  are,  in  needy  circum- 
stances; and  it  would  be  defeating  the  policy  of  the  law  which 
authorises  and  encourages  the  bringing  of  such  actions,  to  prevent 
their  being  proceeded  with  except  upon  the  terms  of  the  plain- 

(a)  2  F.  &  Sm,  238.;  (6)  3  Ir.  Law  Rep.  542. 
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H.  T.  1860.  tiffs  therein  giving  •aeoritj  for  coate,  whenever  they  happen  to  be  in 

..,- >     indigent  circumstances.    Bat  there  are  numerous  instance*  where 

h  M&srsm  pki^jfl^  though  not  liable  to  give  security  for  cost*,  on  the  single 
qui**,  ground  of  their  being  paupers,  have  been  compelled  to  do  so  when, 
in  addition  to  that  circumstance,  they  have  been  put  forward  by 
third  parties,  to  try  rights  in  which  the  latter  are  interested,  and 
which  they  seek  to  have  decided  without  risking  the  coats  of  the 
action $  or  when  the  action  is  really  and  substantially  the  action  of 
third  parties,  and  not  of  the  pauper  plaintiff  on  the  record.  Upon 
such  grounds  the  ease  of  Sheehy  v.  Dormer  (a)  was  decided  in  the 
Queen's  Bench  in  this  country,  and  the  case  of  Rice  v.  DueMra  and 
Wicklow  Rmilwmy  Compmny{b)y  in  this  Court ;  and  other  oases,  not 
necessary  to  advert  to  upon  this  motion,  have  been  decided  upon 
analogous  principles,  as  well  in  England  as  in  this  country.  Now 
the  motion  here  is  brought  forward  upon  an  affidavit  of  the  defend- 
ant, wherein  he  denies  positively  the  charges  against  him,  upon 
which  the  action  is  founded,  and  states  that  he  has  not  the  slightest 
doubt  of  obtaining  a  verdict  therein*  He  states,  further,  that  the 
plaintiff  is  a  pauper,  and  unable  to  pay  the  costs  of  the  suit ;  that 
three  other  qmi  tarn  actions  bad  been  brought,  upon  similar  grounds, 
against  persons  who  had  acted  for  the  defendant  at  the  late  Newry 
election,  the  plaintiff  in  one  of  which  refused  to  give  evidence  unless 
be  were  paid  his  expenses.  That  he  believed  the  plaintiffs  in  those 
several  actions  had  been  put  forward  by  interested  parties,  nominally 
to  recover  penalties,  but  really  to  obtain  information  to  be  used  on 
the  hearing  of  the  election  petition  then  pending  in  the  House  of 
Commons. 

No  affidavit  has  been  made  in  answer  to  these  statements ;  and, 
therefore,  I  must  take  it  that  they  could  not  be  denied  with  truth. 
Thua  we  have  it  apparent  that  the  charges  upon  which  the  action  is 
founded  are  petitions ;  that  the  plaintiff  is  a  mere  instrument  in  the 
hands  of  other  parties,  allowing  his  name  to  be  used  for  their  pur* 
poses,  and  that  the  action  is  really  brought  to  obtain  informatioa 
to  enable  other  persons  to  sustain  an  election  petition,  and  not  with 
the  view  or  expectation  of  recovering  penalties  under  the  statute; 

(a)  2  F.  &  Bm.  23a  (*)  Vki  tup. 
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and  finally  that  the  plaintiff,  being  a  pauper,  has  not  the  means  of  H.  T.  1860. 

CommtmPhat. 
paying  the  coats  of  the  action.    Now  I  have  no  doubt  that  a  case  so 

circumstanced  comes  within  the  principle  of  the  authorities  to  which 
I  have  referred ;  but  I  had  for  some  time  a  difficulty  in  holding  that 
where,  as  in  this  instance,  the  plaintiff  has  a  substantive  cause  of 
action  on  his  own  behalf,  and  in  which  he  alone  is  interested,  and  in 
respect  of  which,  if  there  was  nothing  more  in  the  ease,  he  would  be 
at  liberty  to  proceed  in  the  action  without  giving  security,  the 
circumstance  of  his  having  also  a  collateral  object  in  which  others 
are  interested,  though  he  himself  is  not,  should  oblige  him  to  do  so. 
However,  on  consideration  of  the  authorities,  I  am  satisfied  that 
the  circumstance  to  which  I  have  just  adverted  should  make  no 
difference  in  the  application  of  the  rule.  In  the  case  of  Tenant  v. 
Brown  (a\  a  pauper  plaintiff,  who  had  brought  his  action  of  tres- 
pass against  parish  officers,  for  taking  his  goods  under  a  distress  for 
poor-rates,  was  ordered  to  give  security  for  costs,  on  the  ground 
that  he  had  been  put  forward  by  his  landlord  (who  alone  was  inter- 
ested in  defeating  the  rate),  to  bring  the  action  for  the  benefit  of 
the  latter.  It  appeared  in  that  case  that,  in  addition  to  the  plain- 
tiff's object,  which  was  to  defeat  the  rate  as  illegal,  for  the  benefit 
of  his  landlord,  he  had  a  substantive  claim  on  his  own  behalf  for 
damages  against  the  officers,  for  wrongfully  detaining  his  goods 
several  days  after  the  seizure ;  but  the  Court  held  that  that  circum- 
stance made  no  difference  in  the  case,  and  that  the  action  being 
really  and  substantially  the  action  of  the  landlord,  they  would  not 
suffer  it  to  proceed  without  security  for  costs,  although  the  pauper 
plaintiff  had  a  direct  personal  interest  in  prosecuting  it  on  his  own 
behalf.  So  here  I  can  have  no  doubt,  upon  the  uncontradicted 
statements  in  the  defendant's  affidavit,  that  this  is  really  and  sub- 
stantially the  action  of  third  persons,  and  not  of  the  pauper  plaintiff; 
and,  accordingly,  although  be  has  a  direct  personal  interest  in  the 
recovery  of  the  penalties,  he  cannot  proceed  in  the  action,  without 
security  for  costs. 

The  case  otffearsey  v.  Pechell  (6)^  which  has  been  relied  on  by  the 
plaintiff,  is  clearly  distinguishable  from  the  present ;  and  Chief  Jus- 

(«)  5  Bar.  &  Cr.  206.  (6)  5  B.  N.  C.  466. 


366 


COMMON  LAW  REPORTS. 


H.  T.  I860,  tice  Tyndal,  in  delivering  judgment,  recognises  the  distinction,  which 
is  simply  this,  that,  in  the  former  case,  the  Court  was  not  satisfied, 
upon  the  facts  stated,  that  the  action  was  substantially  that  of  a 
third  person,  and  not  of  the  plaintiff;  whereas,  upon  the  facts  stated 
in  the  defendant's  affidavit  in  the  present  case,  there  can  be  no  doubt 
that  this  is  the  action  of  third  persons,  and  not  of  the  plaintiff. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the  plaintiff  moat 
give  security  for  costs. 


Ksooh,  J. 

After  the  observations  that  have  fallen  from  my  Lord  Chief 
Justice  and  Mr.  Justice  Ball,  it  is  unnecessary  that  I  should  do 
anything  more  than  express  my  concurrence.  There  are,  however, 
one  or  two  matters,  alluded  to  in  the  course  of  the  argument,  to 
.  which  1  wish  to  refer.  Assuming  the  facts  to  be  as  stated  by  the 
Lord  Chief  Justice,  I  do  not  think  that  there  can  be  any  question 
as  to  the  authority  of  the  Court  to  compel  the  plaintiff  to  give  secu- 
rity for  costs  in  the  present  case,  either  under  its  original  jurisdic- 
tion, or  under  the  provisions  of  the  late  Act  of  Parliament.  That 
statute  was  framed  with  the  primary  object  of  preventing  mal-prac- 
tices  at  elections ;  but  while  doing  so,  it  provides  that  its  enactments 
are  not  to  be  made  instrumental  for  vexatious  purposes.  Section  10 
enacts  that  any  Criminal  Court,  in  which  a  prosecution  may  be 
brought  for  offences  against  the  Act,  shall  award  such  expenses  to 
the  prosecutor  as  shall  appear  to  be  reasonable ;  and  section  1 3  pro- 
vides that  the  payment  of  such  costs  is  not  to  be  ordered,  unless  the 
prosecutor  shall  previously  have  entered  into  a  recognizance,  with  two 
sufficient  sureties,  for  payment  of  the  costs  of  the  prosecution  to  the 
defendant,  in  case  he  shall  be  acquitted.  Now  there  are  two  methods 
of  proceeding  against  a  party  under  this  Act,  by  indictment,  and  by 
suing  for  penalties.  In  the  former  case,  the  Legislature  has  provi- 
ded that,  if  a  defendant  is  acquitted,  he  shall  have  his  costs,  and 
has  also  provided  the  means  of  securing  them  to  him ;  and  why 
should. not  the  defendant  be  also  secured  in  his  costs  in  an  action 
for  penalties  under  the  same  statute  ?  It  may  be  said  that  he  will  be 
awarded  costs,  if  he  succeed  at  the  trial ;  but  what  will  be  the  value 
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of  such  an  award  if  the  plaintiff  be  a  pauper,  a  fact  admitted  on  the  H.  T.  I860. 

Cowunon  Pleas. 
affidavits  ?    It  is,  therefore,  a  mere  delusion  in  such  a  case  to  say     , ' 

that  the  defendant,  if  successful,  will  have  his  costs ;  on  the  contrary,  v 

he  will  lose  the  whole  of  what  he  may  have  expended  in  his  defence;       quinn. 
and  the  only  way  by  which  such  a  result  can  be  prevented  is,  by 
compelling  the  plaintiff  to  give  security  for  costs. 

•  It  is  stated  by  the  defendant  that  there  are  three  actions  now  in 
progress  against  persons  who  voted  for  him,  and  that  he  has  been 
informed,  and  believes,  that  the  object  of  all  these  actions  is  the 
same,  viz.,  for  the  purpose  of  obtaining  information  to  be  made  use 
of  for  another  purpose.  These  statements  are  uncontradicted  by 
the  other  side,  who  do  not  hesitate  to  admit  that  such  is  the  object 
of  the  action,  although,  no  doubt,  the  plaintiff  is  to  get  the  penalty, 
if  he  succeeds.  The  result  may  be  to  give  the  plaintiff  the  penalty ; 
but  such  is  not  the  object  of  the  action.  The  real  object  of  this 
action  is,  therefore,  altogether  different  from  the  ostensible  motive ; 
and  what  is  that,  but  a  most  palpable  abuse  of  the  process  of  this 
Court?  This  action  must  be  regarded  as  brought  for  the  sinister, 
I  would  almost  say,  unconstitutional,  purpose  of  interfering  with 
another  tribunal  that  is  about  to  investigate  this  case,  the  Committee 
of  the  House  of  Commons.  I  am  of  opinion,  for  these  reasons,  that 
it  would  be  most  unjust  to  the  defendant  not  to  make  this  order 
upon  the  plaintiff,  in  order  that  the  persons  behind  the  scenes  ma^ 
be  compelled  to  come  forward,  and  give  security  for  the  costs  of  the 
action.  I  conceive  that  we  have  full  jurisdiction  to  make  this  order, 
as  well  originally,  as  under  this  Act  of  Parliament;  but  even  if  there 
were  any  doubt  upon  the  subject  (unless  there  had  been  clear  author- 
ity the  other  way),  I,  for  one,  would  feel  disposed  to  make  a  prece- 
dent in  the  present  case. 

Chbistian,  J. 

I  should  not  have  thought  it  necessary  to  add  anything  to  what 
has  been  said  by  the  other  Members  of  the  Court,  were  it  not  that  I 
am  disposed  to  lay  somewhat  more  stress  upon  the  powers  in 
the  24th  section  of  the  statute  than  I  think  they  have  done.  I 
am  the  more  inclined,  if  I  can,  to  rest  the  order  upon  that,  because 
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H.  T.  1860.  it  appears  to  me  to  be  not  expedient  to  add  unnecessarily  to  the 

, ^ *  precedents  in  which,  on  grounds  applicable  to  the  ordinary  joris- 

mustsr  ^diction  0f  the  Courts  the  actions  of  poor  plaintiff*  have  been 
QOitiv.  obstructed  by  ordering  them  to  give  security  for  costs.  Now  I 
think  we  must  presume  that  the  Legislature,  when  it  inserted  this 
proviso,  intended  that  it  should  have  some  practical  operation.  Mr. 
Heron  contended  that  its  effect  was  only  to  oonfer  upon  the  Court, 
in  the  actions  given  by  this  Act,  the  same  power  which  it  possessed 
in  other  actions.  But  it  appears  to  me  that,  for  that  purpose, 
the  clause  would  have  been  wholly  unnecessary.  The  caaee  which 
were  referred  to  during  the  argument  show  that,  in  qui  tarn  actions, 
the  Court  always  possessed  the  same  power  of  ordering  security  for 
costs  which  it  had  in  other  cases ;  and  I  think  that,  when  a  new 
action  Ia  given  by  the  statute,  it  becomes  (in  the  absence  of  any 
special  direction)  simply  a  new  subject-matter,  brought  under  the 
ordinary  procedure  and  control  of  the  Court.  Without  the  clause 
in  question,  therefore,  the  Court  would  have  had  the  power  of 
dealing  with  this  motion  on  the  ordinary  grounds  i  and  I  am  far 
from  intending  to  intimate  a  doubt  that  it  might,  upon  those 
grounds,  have  been  exercised,  for  the  reasons  and  upon  the  authori- 
ties^ referred  to  by  my  Lord  Chief  Justice.  But  here  is  a  very 
express  enactment  that,  in  any  action  for  a  penalty  under  the 
'Act,  it  shall  be  lawful  for  the  Court  or  a  Judge,  if  they  or  he  ekaii 
think  fit*  to  order  security.  The  limitation  is  indicated  as  to  the 
grounds  on  which  this  discretion  should  be  exercised ;  and  I  confess 
it  appears  to  me  that  the  intention  was  to  enlarge  the  power  of 
the  Court  in  dealing  with  a  new  class  of  actions,  which  were  capable 
of  being  perverted  to  furtive  and  sinister  objects  and  to  the  per- 
secution of  individuals.  Then,  if  such  be  the  object  of  the  clause, 
I  ask  to  what  case  it  can  possibly  have  application  if  not  to  this  ? 
Here  is  an  action  in  which  a  penalty  may  be  recovered,  and  which, 
if  recovered,  will  belong  to  the  plaintiff.  Bat  it  is  conceded  on  this 
motion  that  that  is  mere  pretence.  It  is  not  the  person  whose 
name  is  used  here  as  plaintiff  who  has  brought  this  action  st 
all :  he  has  never  claimed  it  as  his  $  he  has  made  no  affidavit, 
and  the  Counsel  who  opposes  this  motion  cannot  venture  to  state 
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that  he  is  instructed  by  him.   The  plaintiff  and  the  penalty  are  both  H.  T.  1860. 

ConunonPUns. 
avowedly  fictitious,  and  the  real  suitors  here  are  certain  political 

opponents  of  the  defendant,  who  are  using  the  process  of  this  Court, 

under  colour  of  an  action  for  penalties,  to  extort  from  the  defendant 

a  discovery  which  is  to  be  used  before  a  Committee  of  the  House 

of  Commons,  in  aid  of  a  petition  to  unseat  him.     Now  this  is  not  a 

motion  to  stay  absolutely  the  action,  upon  the  ground  that  it  is 

an   abuse  and  perversion   of  the   process  of  the   Court ;    I    say 

nothing  as  to  what  might  be  the  fate  of  such  an  application  :    but 

this  is  an  application  merely  to  oblige  the  promoter  or  promoters 

of  the  action  (the  plaintiff  being  admittedly  a  pauper)  to  give  that 

amount  of  guarantee  of  the  reality  of  the  proceeding,  which  is 

afforded  by  giving  security  for  the  costs  of  it ;  and  I  am  clearly 

of  opinion  that  the  clause  may  as  well  be  struck  out  of  the  Act 

of  Parliament,  if  we  refuse  to  apply  it  to  a  case  like  the  present. 

Rule  accordingly. 


BOYD  v.  N ETHER Y. 

Jam.  19,  20, 
31. 

Dowse  moved  to  set  aside  the  judgment  marked  in  this  cause,  which  The   meaning 

was  an  action  upon  an  award ;  upon  the  grounds,  first,  that  the  judg-  ^on  0f  J^etion 

43  of  the  Com- 
mon Law  Pro- 
cedure Amendment  Act  1853,  that  the  time  for  the  appearance  and  defence  to  a 
summons  and  plaint,  by  a  defendant  resident  within  the  jurisdiction,  where  the  writ 
has  been  regularly  filed,  shall  be  twelve  clear  days  from  day  of  the  service,  exclu- 
sive of  holidays,  is,  that  the  defendant  shall  have  the  day  of  service  and  twelve  days 
following,  exclusive  of  holidays,  for  filing  his  defence.  Hence,  where  a  writ  was 
served  upon  Thursday  the  17th  of  November  1659,  and  the  plaintiff,  on  the  2nd 
of  December  following,  marked  judgment  by  default,  no  defence  having  been  filed 
in  the  meantime,  and  no  holidays  except  the  two  Sundays  having  intervened — 
Held,  that  such  judgment  had  been  regularly  marked. 

Before  the  time  for  pleading  had  expired,  the  defendant  served  a  notice  on  the 
plaintiff,  under  section  64,  for  the  production  of  a  document,  and,  two  days  later, 
served  a  notice  of  motion  to  the  same  effect,  not  moveable,  according  to  the  course  of 
the  Court,  until  the  time  for  pleading  had  expired.  Before  the  notice  could  be 
moved  on,  the  plaintiff  marked  judgment. 

Held,  that  according  to  the  true  construction  of  section  64  of  the  Procedure  Act, 
and  General  Rule  57,  the  service  of  such  notice  could  not  in  any  event  operate  as  a 
stay  of  proceedings,  and  that  the  regularity  of  the  marking  of  the  judgment  was  not 
affected  by  the  motion  for  the  production  being  subsequently  granted. 

vol.   10.  47  i* 
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9. 

KETHERY. 


H.  T.  1860.  ment  had  been  marked  before  the  time  for  pleading  had  expired; 
w~-v~- — > "  secondly,  that  it  was  so  marked  pending  a  notice  of  motion  for  the 
production  of  a  document.  The  summons  and  plaint  was  served 
upon  Thursday  the  17th  of  November  1859,  and  judgment  wa* 
marked  upon  Friday  the  2nd  of  December.  The  plaintiff  contends 
that  Thursday  was  the  last  day  to  plead ;  the  defendant,  on  the 
contrary,  alleges  that  he  had  the  whole  of  the  Friday.  On  the 
previous  Monday,  the  28th  of  November,  a  preliminary  notice  wis 
served  by  the  defendant  upon  the  plaintiff,  for  the  production  of  the 
document  relied  on  in  the  summons  and  plaint,  under  section  64  of 
the  Common  Law  Procedure  Amendment  Act  1853,  and  to  caution 
him  against  proceeding  in  the  meantime.  No  reply  having  been 
sent,  a  notice  of  motion,  for  the  first  opportunity  of  moving  same  in 
Chamber,  was  served  on  Wednesday  the  30th,  which  was  not  move- 
able  until  after  the  time  when  the  judgment  was  marked.  At 
seven  o'clock  on  the  Thursday,  after  Mr.  Sweeny,  the  defendant's 
attorney,  had  left  his  office,  and  no  person  was  there,  a  reply  wts 
received  from  the  opposite  side,  to  the  effect  that  if  the  defendant 
did  not  plead  within  the  usual  time,  judgment  would  be  marked ; 
and  it  was  accordingly  marked  on  the  following  morning,  at  the 
opening  of  the  office.  With  reference  to  the  first  point,  that  has 
already  been  decided,  by  this  Court,  in  our  favour,  in  the  case  of 
Churchward  v.  Graham  (a).  There  it  was  held,  that  the  defendant 
had  the  whole  of  the  twelfth  clear  day  to  plead,  and,  therefore,  that 
he  had  the  entire  of  the  thirteenth,  inasmuch  as  the  law  takes  no 
account  of  fractions  of  days.  The  defendant's  case  here  ought  to  be 
governed  by  the  construction  of  this  Court,  as  to  the  law  at  the  time 
it  arose. — [Monahan,  C.  J.  We  decided  that  case  upon  the  ground 
that,  where  clear  days  are  mentioned  in  an  Act  of  Parliament,  the 
first  and  last  must  be  excluded.] — Such  is  the  settled  rule  of  law 
upon  this  subject.  The  leading  authority  is  Letter  v.  Garland  {b\ 
where  Sir  W.  Grant  says,  "  Our  law  rejects  fractions  of  a  day, 
"more  generally  than  the  Civil  Law  does.  The  effect  is  to  render 
"  the  day  a  sort  of  indivisible  point ;  so  that  any  act  done,  in  the 

(a)  Not  reported,  Michaelmas  Term,  28th  of  November  1 858. 
(6)  15  Yes.  248. 
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"compass  of  it,  is  no  more  referable  to  anyone  than  to  any  other  H.  T.  I860. 

CotRMOHPl&lS. 

"  portion  of  it ;  but  the  act  and  the  day  are  co-extensive ;  and  there-     „ ' 

BOYD 

"  fore  the  act  cannot  properly  be  said  to  be  passed,  until  the  day  is  v 

"  passed."  Zouch  v.  Empsey  (a)  ;  Regina  v.  Justices  of  Salop  (b) ;  nether*. 
Mitchell  v.  Forster  (c)  ;  Regina  v.  Aberdare  Canal  Co.  (d)  ; 
Young  v.  Higgon  (e) ;  Blunt  v.  Heslop  (f) ;  Newman  v.  Hard- 
wieke  (g) ;  Robinson  v.  Waddington  (A).  The  words  of  the  43rd 
section  are,  "  Where  the  defendant  is  within  the  jurisdiction  of  the 
"Court,  the  time  for  appearance  and  defence  to  the  summons  and 
"  plaint  shall  be  twelve  clear  days  from  the  day  of  service  thereof, 
44  exclusive  of  holidays,"  &c.  It  is  true  that  the  form  of  summons 
and  plaint  says,  "  Therefore  the  defendant  is  required  to  appear  in 
the  said  Court,  within  twelve  days  after  the  service  hereof,"  &c., 
omitting  "clear?  but  this  must  be  supplied  from  the  section. 
With  reference  to  the  second  point,  it  will  not  be  disputed  at  the 
other  side  that  we  are  entitled  to  the  production  of  this  document ; 
and  therefore,  as  our  preliminary  notice  ought  to  have  been  com- 
plied with,  the  judgment  marked,  pending  the  notice  of  motion,  was 
irregular.  The  64th  section  of  the  Act  says,  that  "  In  case  such 
"copy  shall  not  be  delivered,  or  such  inspection  or  production 
"shall  not  be  granted,  the  party  demanding  same  shall  be  at 
4*  liberty  to  apply  to  the  Court,  or  a  Judge,  for  an  order  for  such 
"  copy,  or  inspection  or  production,  &c. ;  but  such  demand,  notice 
"  or  order,  shall  in  no  case  operate  as  a  stay  of  proceedings,  except 
"  where  a  special  order  shall  be  made  by  a  Judge  to  that  effect." 
This  must  be  taken  in  connection  with  the  57th  General  Rule, 
which  says  that,  "  Where  any  party  shall  have  served  a  notice 
"  requiring  a  copy  of  any  deed  or  document,  he  shall  have  the 
"same  time  for  filing  his  pleadings,  after  compliance  with  such 
"notice,  as  he  had  at  the  time  of  service  thereof."  The  effect 
of  that  is,  that  if  a  judgment  shall  be  marked,  pending  a  notice  of 
motion   to  produce  a  document,  the  subsequent  granting  of  that 


(a)  4  a  &  Al.  522. 
(e)  12  Ad.  &  El.  472. 
(•)  6  11  &  W.  49. 
(g)  8  Ad.  6  £1.  124. 


(6)  8  Ad.  &  £1.  173. 
(<0  4  Q.  B.854, 

(/)  8  Ad.  &  El.  577. 

(A)  13  Q.  B.  753. 
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H.  T.  I860,  motion  will  render  the  judgment  irregular,  as  having  been  marked 

OomiftoiiJ^lraf. 
before  the  extended  time  for  pleading  has  expired.  This  appli- 
cation did  not  require  an  affidavit,  as  it  was  not  for  the  discovery 
of  documents,  but  only  for  the  production  of  the  document  re- 
lied on  in  the  summons  and  plaint.  It  is  not  founded  on  the 
55th  section  of  the  Common  Law  Procedure  Act  1856,  which 
refers   to  the   discovery   of  documents. 


BOTD 

V. 

NBTHBRT. 


R.  Armstrong,  contra. 

With  reference  to  the  latter  point,  the  57th  General  Rule  does 
not  repeal  the  64th  section.  It  is  only  in  case  the  notice  be 
complied  with,  that  the  time  for  pleading  is  to  stop.  As  to 
the  first  point,  the  6th  General  Rule  defines  that  in  all  cases, 
where  time  is  not  computed  by  days,  "  it  shall  be  exclusive 
of  the  first  and  inclusive  of  the  last  day.  The  word  "day" 
must  receive  the  same  construction  in  the  43rd  section ;  and  is 
the  form,  what  is  called  in  one  a  "clear  day,"  is  in  the  other 
described  as  a  "day."  The  defendant,  by  section  39.  must  file 
his  summons  and  plaint  within  the  time  specified.  The  eight 
days  from  the  notice  of  filing  the  summons  and  plaint,  in  the 
second  clause  of  the  43rd  section,  are  not  expressed  to  be  dear 
days ;  but  the  same  construction  ought  to  pervade  it.  The  two 
other  Courts  hold  a  different  construction  of  the  Rule  from  that 
which  the  defendant  contends  for,  and  which  this  Court  adopted 
before  the  decision  in   Churchward  v.  Graham. 

Dowse  replied. 


MONAHAN,  C.  J. 

We  are,  at  this  moment,  not  in  a  state  to  dispose  finally  of 
all  the  questions  discussed  in  the  present  argument ;  but,  in  any 
view  which  we  may  form  of  this  case,  whether  the  judgment 
be  regular  or  irregular,  we  will  order  that  a  copy  of  this  docu- 
ment shall  be  furnished  to  the  defendant  ;  and  even  though 
the  judgment  should,  in  our  opinion,  appear  to  be  regular,  we 
shall  allow  him  liberty  to   plead.     At  a  future  day,  when  we 
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have  carefully  looked  into  this   matter,   we   will  dispose  of  the  H.  T.  I860. 

Co  nmojiXYt  u  j . 
motion.      At  present,  we  shall  merely  say  that,  so  far   as  the 

57th  Rnle  is  concerned,  this  judgment  is  regular.  The  con- 
struction of  that  Rule  is,  that  where  notice  has  been  served  to 
produce  documents,  if  that  be  complied  with  by  the  opposite  party, 
before  the  time  for  pleading  has  expired,  or  judgment  marked,  the 
date  of  the  service  shall  regulate  the  time  which  the  defendant 
shall  have  for  pleading  ;  but  the  words  of  the  Rule  were  not 
intended  to  repeal  the  64th  section  of  the  Common  Law  Proce- 
dure Act;  and  so  we  consider  that  the  judgment,  so  far,  is  regular. 
But  the  Court  has  power  to  set  this  aside,  on  any  terms  they  think 
fit.  The  other  question  we  are  not  now  disposing  of,  neither  do  we 
pronounce  any  rule  at  present  about  the  costs  of  the  motion.  We 
shall  accordingly  order  a  copy  of  this  document  to  be  furnished 
to  the  defendant,  and  allow  him  time  to  plead,  reserving  the  terms. 

Cur.  ad.  vult. 


Monahan,  C.  J. 

This  was  an  application  to  set  aside  a  judgment  marked  by 
the  plaintiff,  for  want  of  a  defence.  The  summons  and  plaint  was 
served  on  Thursday  the  17  th  of  November.  On  Monday  the  28th 
of  November,  defendant's  attorney  served  a  notice  on  plaintiff's 
attorney,  requiring  a  copy  of  the  agreement  on  which  the  action 
was  brought,  and  cautioning  him  from  marking  judgment.  No 
answer  having  been  given  to  that  notice,  defendant's  attorney,  on 
Wednesday  the  30th  of  November,  served  notice  of  a  motion  before 
a  Judge  in  Chamber,  for  the  then  next  motion  day,  to  oblige 
plaintiff's  attorney  to  furnish  a  copy  of  the  agreement.  On  the 
next  day,  Thursday,  plaintiff's  attorney  served  a  notice  on  the 
defendant's  attorney,  apprising  him  that  he  would  not  stay  his 
proceedings.  It  is  stated,  I  believe  truly,  that  this  notice  was 
not  served  till  the  evening  of  Thursday  the  1st  of  December ;  and, 
at  the  opening  of  the  office  on  the  following  day,  Friday  the  22nd, 
plaintiff  marked  judgment.  When  the  case  was  originally  moved 
before  us,  it  was  relied  on  by  defendant's  Counsel  that  plaintiff  had 
marked  the  judgment  a  day  too  soon,  and  that  the  defendant  had 
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H.  T.  I860,  the  entire  of  Friday  the  2nd  of  December  to  plead;  and  we  were 
pressed  with  onr  decision  in  the  case  of  Churchward  v.  Graham,  in 
which  we  certainly  held,  or  at  all  events  expressed  our  opinion  that, 
under  the  Common  Law  Procedure  Act,  the  plaintiff  was  not  at 
liberty  to  mark  judgment  for  want  of  a  defence  till  after  the  expi- 
ration of  thirteen  clear  days  from  the  day  of  service  of  the  summons 
and  plaint;  and,  no  doubt,  since  our  decision  in  that  case,  the 
practice  in  the  office  of  this  Court  has  been,  not  to  mark  judgment 
for  want  of  a  defence  till  after  the  expiration  of  the  thirteeenth  day, 
virtually  giving  a  defendant  one  day  more  to  plead  than  he  would 
have  under  similar  circumstances  in  either  of  the  other  Courts.  In 
the  present  case  we  have  been  informed  by  the  Master  of  the  Court 
that  he  at  first  refused  to  permit  the  plaintiff's  attorney  to  enter  the 
judgment,  as  he  was  one  day  too  soon;  but  plaintiff's  attorney 
having  threatened  to  bring  an  action  against  him  for  not  marking 
the  judgment,  he  thought  it  better  to  allow  him  to  mark  the  judgment 
at  his  peril.  This  motion  was  moved  several  days  since ;  and  we 
then  decided  that  whether  the  defendant's  time  for  pleading  had 
expired  or  not,  as  he  was  acting  under  our  judgment  in  a  previous 
case,  that  he  should  be  allowed  to  plead,  which  he  has  done ;  and  we 
took  time  to  re-consider  our  judgment  in  the  previous  case,  and 
determine  whether  we  should  abide  by  the  opinion  we  expressed  in 
that  case,  and  continue  our  practice,  different  from  the  other  Courts, 
or  whether  we  should  alter  our  practice,  and  make  it  conformable 
to  that  of  the  other  two  Courts. 

We  have  accordingly  re-considered  the  question,  which  depends 
altogether  on  the  construction  of  the  43rd  section  of  the  Common 
Law  Procedure  Act  of  1653,  which  enacts  that  where  the  defendant 
is  within  the  jurisdiction,  the  time  for  appearance  and  defence  to 
the  summons  and  plaint  shall  be  twelve  clear  days  from  the  day 
of  the  service  thereof,  exclusive  of  holidays.  In  the  case  of 
Churchward  v.  Graham,  which  was  before  us  on  the  28th  of 
November  1858,  the  application  was  on  behalf  of  the  plaintiff, 
to  oblige  the  defendant  to  accept  short  notice  of  trial,  on  the 
ground  that  the  defendant  should  have  pleaded  on  the  day  for 
serving   notice  of  trial  for  the  After-sittings  in  this  Court,  but 


COMMON  LAW  REPORTS.  375 

thai  the  defendant's  attorney,  in  order  to  prevent  the  case  being  H.  T.  I860. 

CommonPleas. 
tried,  had  deferred  pleading  till  the  opening  of  the  office  on  the     • 

BO  YD 

following  morning.     The  Counsel  for  the  defendant  in  that  case  Va 

insisted  he  had  the  entire  of  the  day  to  plead,  on  the  morning  of  nbthery. 
which  he  pleaded ;  and  the  facts  gave  rise  to  the  present  question, 
just  as  in  the  present  case,  whether  the  party  should  plead  on  the 
twelfth  clear  day,  or  whether  he  had  the-  entire  of  the  thirteenth 
day  for  that  purpose.  We  were,  on  that  occasion  as  on  the  present, 
referred  to  the  numerous  cases  which  decide  that  where,  by  statute 
or  rule,  any  matter  is  not  to  be  done  till  a  certain  number  of  clear 
days  after  any  other  thing,  that  the  specified  number  of  days  must 
be  allowed  to  intervene,  irrespective  of  the  first  and  last  days.  For 
instance,  in  the  present  case,  if  the  enactment  was,  that  the  plaintiff 
should  be  at  liberty  to  mark  judgment  twelve  clear  days  after  the 
service  of  the  summons  and  plaint,  the  earliest  day  on  which 
judgment  could  be  marked  would  be  the  fourteenth  day,  counting 
the  day  of  service  as  one ;  that  is,  leaving  twelve  clear  days  between 
the  day  of  service  and  the  day  of  marking  the  judgment ;  and  in 
some  way  or  other,  which  I  cannot  now  understand,  we  thought,  in 
Churchward  v.  Graham,  that  the  party  had  the  thirteenth  clear  day 
to  plead.  Possibly  we  then  yielded  to  an  argument  similar  to  that 
used  by  Mr.  Dowse  in  the  present  case ;  namely,  that  the  defend- 
ant has  twelve  clear  days  to  plead  ;  that  he  is  entitled  to  the  whole 
of  the  twelfth  day,  but  as  the  office  shuts  at  an  early  hour  in 
the  evening,  he  has  not,  in  fact,  twelve  clear  days,  unless  he  gets 
part  of  the  thirteenth ;  and  as  the  law  takes  no  notice  of  parts  of  a 
day,  he  must  have  the  entire.  Be  this  as  it  may,  we  are  now 
satisfied  that  our  former  opinion  was  unadvisedly  formed ;  and 
that  where  a  party  has  twelve  clear  days  to  do  an  act,  his  time 
for  doing  it  expires  at  the  end  of  the  twelfth  clear  day,  notwith- 
standing Mr.  Dowse9 s  suggestion ;  an<}  that  unless  the  defendant 
pleads  while  the  office  is  open,  on  the  twelfth  clear  day,  the  plaintiff 
is  entitled  to  mark  judgment  as  early  as  he  can  on  the  following 
day.  But  I  believe  the  practice  of-  the  office  is,  that  if  both 
parties  are  there  at  its  opening,  the  defence  will  be  received,  and 
the  plaintiff  will  not  be  able  to  get  the  necessary  certificate  of  his 
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H.  T.  I860,  defence  filed,  to  enable  him  to  mark  the  judgment,  as  for  want 
of  a  defence.  Therefore  we  must  hold  that  the  judgment  was  not 
marked  too  soon  in  the  present  case.  When  this  case  was  formerly 
before  us,  we  expressed  our  opinion,  to  which  we  adhere,  that 
the  notice  served  by  the  defendant's  attorney,  requiring  a  copy 
of  the  agreement  and  the  notice  of  motion  for  that  purpose,  did 
not  operate  as  a  Btay  of  proceedings,  so  aa  to  render  plaintiff's 
judgment  irregular.  But  still,  as  I  have  already  stated,  we  were 
and  are  of  opinion  that  the  defendant  should  be  at  liberty  to  defend 
the  action,  and  we  have  already  made  a  rule  to  that  effect.  The 
result  of  what  we  have  done  in  this  case  will  be  that,  for  the  future, 
the  time  of  pleading  in  this  Court  will  be  the  same  as  in  each 
of  the  others ;  and  the  officers  of  this  Court  will  do  everything  in 
their  power  to  give  publicity  to  the  change  in  our  practice. 


JACKSON  v.  CRIDLAND. 

Jan.  24,  31. 

A  separation     The  summons  and  plaint  stated  that  by  a  deed,  dated  the  9th  of  July 
deed  contain- 
ed the  follow-   1846,  and  made  between  the  defendant  of  the  first  part.  Henrietta 

"  that^neither  Cridland  (the  wife  of  defendant)  of  the  second  part,  and  plaintiff 

the    said   wife 

nor  husband  shall  not  nor  will,  at  any  time  hereafter,  institute  or  commence,  Ac., 
any  suit,  Ac.,  in  any  Ecclesiastical  or  other  Court,  or  apply  for  any  Act  of  Par- 
liament, with  a  view  of  obtaining  a  divorce,  upon  any  ground,  or  for  any  cause 
whatever  either  now  existing,  or  which  may  afterwards  arise  or  be  conceived  to 
exist ;  provided  always,  that  in  case  any  suit,  &c,  shall  be  instituted,  &c,  by  said 
H.  C.  (die  wife),  then  and  from  thenceforth  the  said  yearly  sum  or  sums  herein- 
before covenanted  to  be  paid,  &c.,  shall  absolutely  cease  and  determine."  The  deed 
also  provided,  that  in  the  event  of  the  husband  taking  such  proceedings,  the  wife's 
annuity  should  be  increased.  By  the  same  deed,  an  annuity  was  granted  to  the 
wife,  which  was  expressed  to  be  "  in  consideration  of  the  agreement  and  under- 
standing that  she  should  not,  at  any  time  thereafter,  molest  or  disturb  the  said 
husband  in  his  person  or  in  his  manner  of  living,  nor  at  any  time  or  times  here- 
after require,  or  by  any  means  whatever,  by  ecclesiastical  censures,  or  by  taking 
out  any  citation  or  process,  or  commencing  or  instituting  any  suit  whatever,  or 
otherwise  howsoever,  endeavour  to  compel  him  to  cohabit  or  live  with  her,  or  to 
enforce  any  restitution  of  conjugal  rights,  nor  require,  nor  by  any  means  whatso- 
ever endeavour  to  compel  him  to  allow  her,  any  further  or  other  alimony  or  main- 
tenance than  is  allowed  by  these  presents."  The  wife  afterwards  brought  an 
action  to  enforce  the  arrears  of  said  annuity. — Held,  that,  assuming  the  proviso  in 
question  to  be  void,  on  the  ground  of  public  policy,  as  tending  to  encourage  immo- 
rality, it  did  not  form  any  portion  of  the  consideration  for  the  grant  of  the  annuity, 
and  that  the  action  was  maintainable. 
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of  the  third  part,  the  defendant,  for  the  considerations  therein  men- 
tioned, covenanted  with  the  plaintiff,  that  he,  the  said  defendant, 
should  and  would  pay  to  the  plaintiff,  his  executors,  &c.,  during  the 
joint  natural  lives  of  the  said  defendant  and  his  said  wife,  the  yearly 
sum  of  £100  sterling,  subject  to  be  increased  as  therein  mentioned, 
on  the  death  of  Annie  Blanche  Cridland,  who  is  still  living ;  the 
said  yearly  sum  to  be  payable  by  equal  half-yearly  payments,  on 
the  first  day  of  January  and  the  1st  day  of  July  in  every  year, 
&c  Averment,  that  plaintiff  was  trustee  for  Mrs,  Cridland,  and 
that  ten  years9  arrears  were  due,  amounting  to  £784.  4s.  lOd. 

Second  count,  on  a  further  covenant,  that  in  case,  for  any  cause 
whatever,  other  than  the  act  or  deed  of  the  said  Henry  Cridland,  a 
certain  annuity  of  £800,  in  said  deed  mentioned,  should  cease  to  be 
payable,  or  should  be  in  arrear  lor  two  calendar  months,  so  that  a 
certain  proviso  in  said  deed  contained,  whereby  time  was  to  be 
allowed  to  the  said  defendant  for  payment  of  the  annuity  of  £100, 
in  said  first  paragraph,  until  the  arrears  of  the  said  annuity  of  £300 
should  be  paid  and  satisfied,  should  take  effect,  then  the  said 
defendant  would  pay  to  the  plaintiff,  for  the  maintenance  of  his  said 
wife,  the  yearly  sum  of  £30,  by  equal  quarterly  payments;  the 
first  payment  thereof,  in  case  the  same  should  become  payable,  or 
of  a  proportionate  part  thereof,  in  respect  of  so  much  of  the  quarter 
of  a  year  as  should  have  elapsed  from  the  day  of  the  said  annuity 
of  £300  ceasing  to  be  payable,  or  from  the  day  when  the  same 
annuity  should  have  been  in  arrear  two  calendar  months,  to  be 
made  on  such  of  said  quarterly  days  of  payment  as  should  follow 
next  after  such  events,  or  either  of  them.  Averment,  that  said 
annuity  of  £800  did  not  cease  to  be  payable,  yet  the  same  was 
several  times  in  arrear  for  the  space  of  two  calendar  months,  so  that 
the  said  defendant  had  the  benefit  of  the  said  proviso,  and  was  not 
required  to  make  payment  of  said  annual  sum  of  £100,  while  said 
annuity  of  £300  became  payable,  by  virtue  of  said  last  recited 
covenant;  that,  on  the  first  day  of  June  1859,  the  sum  of  £300 
of  the  said  yearly  sums  of  £30  for  ten  years  then  elapsed  became 
due. 

The  defendant,  in  his  defence,  set  out  the  deed  in  hmc  verba. 
vol.  10  48  L 


H.  T.  I860. 

CommonPUa*. 

JACKSON 

V. 

CRIDLAND. 
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H.  T.  1860.  It  purported  to  be  made  between  Henry  Cridland,  Esq.,  the  de- 
' * — -'     fendant,  of  the  first  part,  Henrietta  Cridland,  the  wife  of  said  Henry, 

JACKSON 

Vm  of  the  second  part,  and  William  Oliver  Jackson,  of  the  third  part. 

cridland.  It  recited  two  several  marriage  settlements,  dated  19th  of  February 
and  3rd  of  March  1845,  whereby  an  annuity  of  £300  per  annum  was 
limited  to  a  trustee  in  trust  for  Henry  Cridland,  during  the  joint 
liyes,  until  the  happening  of  certain  events  therein  specified,  and  then 
in  trust  for  Mrs.  Cridland,  during  her  life,  to  her  sole  or  separate 
use.  It  then  recited  a  deed  of  even  date,  whereby  the  plaintiff 
was  appointed  in  place  of  the  former  trustee ;  that  differences  had 
arisen  between  the  husband  and  wife ;  that  there  was  issue  of  the 
marriage  one  child  only,  now  of  the  age  of  five  months ;  that  upon 
the  treaty  for  the  separation,  it  was  agreed  between  said  defendant 
and  his  wife,  that  the  said  infant  should  remain  in  the  custody  of 
her  father,  and  be  maintained  and  provided  for  by  him,  and  that 
the  defendant  should,  in  consideration  of  the  premises,  and  other 
the  considerations  thereinafter  mentioned,  pay  the  annuity  therein- 
after granted.  It  then  witnessed  that,  in  pursuance  of  the  therein- 
before recited  agreement,  and  in  consideration  of  the  agree- 
ment and  understanding,  that  she,  the  said  Henrietta  Cridland, 
should  not,  at  any  time  thereafter,  molest  or  disturb  the  said 
Henry  Cridland,  in  his  person  or  in  his  manner  of  living,  nor 
at  any  time  or  times  hereafter  require,  or  by  any  means  what- 
ever, either  by  ecclesiastical  censures,  or  by  taking  out  any 
citation  or  process,  or  commencing  or  instituting  any  suit  whatso- 
ever, or  otherwise  howsoever,  endeavour  to  compel  him,  the  said 
Henry  Cridland,  to  cohabit  or  live  with  her,  or  to  enforce  any 
restitution  of  conjugal  rights,  nor  require,  nor  by  any  means  what- 
soever endeavour  to  compel,  the  said  Henry  Cridland  to  allow  her 
any  further  or  other  alimony  or  maintenance  than  is  secured  by 
these  presents,  the  defendant  then  covenanted  that  the  plaintiff 
might  live  separate  and  apart  from  him,  dec  (using  the  common 
form  of  separation  deeds).  Then  followed  the  covenant  for  the 
payment  of  the  annuity,  "  for  the  considerations  aforesaid."  The 
deed  contained  the  following  proviso ;  that  neither  the  said  Henry 
Cridland,  Henrietta  Cridland  nor  the  defendant  shall  not,  nor  will, 
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at  any  time  hereafter,  institute  or  commence,  &c.,  any  suit,  &c.,  H.  T.  I860, 
in  any  Ecclesiastical   or  other   Court,  or  apply  for  any  Act  of     tmuno^     M*m 
Parliament,  with  a  view  of  obtaining  a  divorce,  upon  any  ground,      JACKSON 
or  for  any  cause  whatever,  either  now  existing,  or  which  may  after-    ckidland. 
wards  arise,  or  be  conceived  to  exist.     Provided  always,  that  in 
case  any  suit,  &c,  shall  be  instituted,  &c,  by  said  Henrietta  Crid- 
land,  then  and  from  thenceforth  the  said  yearly  sum  or  sums  here- 
inbefore covenanted  to  be  paid  shall  absolutely  cease  and  determine ; 
and,  in  case  any  such  suit,  &c.,  shall  be  instituted  or  commenced 
by  the  defendant,  then  and    from  thenceforth   he  shall  abandon, 
quit  claim   and  release  one  moiety  of  said  annuity  of  £300,  in 
favour  of  said  Henrietta  Cridland,  and  which,  in  such  case,  shall 
be  paid  to  her  in  addition  to  the  payments  of  £100  and  £30  agreed 
to  be  paid,  &c. 

Demurrer,  on  the  ground  that  the  defence  does  not  allege  any 
matter  of  excuse. 

Bond  Coxe  (with  whom  was  J.  E.  Walsh),  in  support  of  the 
demurrer,  contended,  first,  that  the  proviso  was  not  invalid,  as 
neither  being  in  contemplation  of,  nor  calculated  to  encourage, 
immorality.  Secondly,  that,  if  void  upon  the  above  grounds,  it 
did  not  vitiate  the  grant  of  the  annuity,  being  a  condition  sub- 
sequent, and  forming  no  part  of  the  consideration.  He  cited 
WiUon  v.  WiUon  (a) ;  Gaskell  v.  King  (b)  ;  Hall  v.  Palmer  (c) ; 
Cartwright  v.  Cartwright  (d)  ;  Byrne  v.  Lord  Carew  (e) ;  Jodrell 
v.  Jodrell  (f) ;  Brown  v.  Peek  (g) ;  Jones  v.  Watte  (A). 

Law  and  J.  T.  Ball,  contra,  contended  that  the  proviso  was 
illegal  per  se,  and  being  part  of  the  consideration  for  the  grant 
of  the  annuity  rendered  it  void.  They  cited  St.  John  v.  St. 
John  (t) ;  2  Bright  on  Husband  and  Wife,  by  Jacob,  App.,  No.  12 ; 

(a)  1  H.  L.  Cm.  538 ;  S.  C,  5  H.  L.  Cas.  40. 
(6)  11  East,  165.  (c)  3  Hare,  537. 

(J)  10  Hare,  630.  (e)  13  Ir.  Eq.  Sep.  1. 

09  9  Bear.  45.  (?)  1  Eden,  140. 

(A)  5  B.  &  C.  363.  (0  H  Vet,  526. 
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H.  T.  1860.  Rogers  v.  Rogers  (a)  ;    Crewe  v.  Crewe  (b);  Gilpin  v.  Gilpim(c); 
^mmm^mu    ^^  ?    Jb*r(rf);    SW/tra*   v.    Sullivan {e) ;    Wahomd  ▼. 

Walrond  (f)  \  Scott  v.  Gilmore  (g) ;  Featherston  v.  Hutchinson (*); 

Bridge  v.  Co^w  (•) ;  Macqueen's  Practice  of  the  House  of  Lords, 

p.  478. — [Monahan,  C.  J.,   referred    to   Adams   (in    Error)  ?. 

12sMh(A)]. 

J.  <R  JFa&A  replied. 

Cur.ad.vulL 


Christian,  J.,  delivered  the  judgment  of  the  Court. 
Jan.  31.  This  is  an  action  upon  a  covenant  contained  in  a  deed,  bearing 

date  the  9th  of  July  1846,  by  which  the  defendant  covenanted  with 
the  plaintiff  for  payment  to  him,  during  the  joint  lives  of  the  defend- 
ant and  of  Henrietta  Cridland  his  wife,  of  certain  annuities,  upon 
trust,  for  her  separate  use,  and  which  annuities,  it  is  averred,  are  in 
arrear. 

To  this  action  a  defence  has  been  filed,  which  is  somewhat  pecu- 
liar in  its  form.  It  avers  that  the  deed  in  the  plaint  mentioned  is  in 
the  words  and  figures  following.  It  then  sets  out  the  deed,  in  kit 
verbis,  from  the  first  word  to  the  last,  and  then  merer/  adds  this, 
"  and,  therefore,  he  defends  the  action."  To  this  defence  the  plaintiff 
has  demurred. 

Upon  these  pleadings,  though  the  case  is,  in  form,  before  us  on  * 
demurrer  to  the  defence,  yet  in  substance  it  is  before  us  on  a  demur- 
rer to  the  deed,  or,  to  speak  more  technically,  to  the  plaint  Uader 
the  old  form  of  pleading,  the  defendant,  wishing  to  defend  himself  in 
the  way  he' does  here,  would  have  craved  oyer  of  the  deed.  When 
it  was  set  out  on  the  record,  in  pursuance  of  that  prayer,  it 
would  have  been  considered  as  a  part  of  the  declaration ;  and  the 
defendant  would  have  demurred  to  the  declaration;  and,  upon  the 

(a)  3  Hogg.  57.  (*)  3  Hogg.  131. 

(c)3Hagg.  153.  (<Q  2  Adams,  285. 

(«)  2  Adams,  803.  (f)  1  John,  1& 

(?)  8  Twin.  226.  (A)  Gro.  SUs.  199. 

(t)  Gro.  Jac.  103.  (*)  2  Ir.  Jar.,  N.  &,  197* 
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argument  of  that  demurrer,  the  question  would  have  been,  what  H.  T.  I860. 

CofHMOnPleos* 
obviously  it  is  here,  whether,  in  the  absence  of  any  averment  what-     v— v ' 

ever  of  matter  intrinsic,  the  deed  is,  on  its  own  showing,  void,  so  as  v 

to  be  incapable  of  being  made  the  subject  of  an  action.  crtdland. 

The  deed,  which  is  thus  before  us  m  eztenso,  is  one  of  the  kind 
with  which  Courts,  both  of  Law  and  of  Equity,  are  now  familiar, 
and  which  are  called  separation  deeds.     The  covenant  sued  on  is 
that  by  which  the  husband  bound  himself  to  provide  a  separate 
maintenance  for  the  wife  during  the  separation.     Among  the  points 
noted  for  argument  by  the  defendant  were  some  which  seemed  to 
impugn  the  deed,  upon  its  general  frame  and  object,  and  also 
because  there  is  no  covenant  by  the  trustees  to  indemnify  the  hus- 
band against  the  debts  of  the  wife.     These  points,  however,  were 
properly  abandoned  at  the  Bar.    It  is  quite  too  late  now  to  question 
the  validity  (speaking  generally)  of  separation  deeds,  as  regards  the 
proprietary  arrangements  which  they  contain,  if  they  are  executed 
after  differences  have  arisen ;  and,  as  to  the  want  of  a  covenant  by 
the  trustees,  however  important  that  might  be  in  a  conflict  between 
the  plaintiff  and  the  husband's  creditors,  it  affords  no  protection  to 
the  husband  himself.    The  deed  in  question  is  in  all  respects  the 
ordinary  separation  deed,  with  the  exception  of  one  very  remarkable 
and  unusual  clause,  the  existence  of  which  is  what  is  now  alone 
relied  on  by  the  defendant  as.  utterly  invalidating  and  cancelling  this 
deed.    The  point  is  well  put  in  the  second  of  the  points  noted  by 
the  defendant,  riz*,  "  that,  in  particular,  the  clause  prohibiting  both 
44  husband  and  wife  from  not  only  any  suit  in  the  Ecclesiastical 
44  Court,  but  from  seeking  a  divorce  by  Act  of  Parliament,  for  any 
44  cause,  tends  to  encourage  immorality,  and  is  in  effect  a  reciprocal 
"license  to  oommit  adultery,  and,  for  these  reasons,  contrary  to 
44 public  policy;  and  that  such  latter  clause  must  be  taken  to  be 
44  part  of  the  consideration  of  the  deed,  and,  as  such,  wholly  to  vitiate 
"ell."  Before  I  read  the  particular  clause,  it  will  be  necessary  to  refer 
to  the  previous  provisions  of  the  deed— [His  Lordship  here  read 
the  several  provisions  in  the  separation  deed,  already  mentioned  in 
the  statement,  pp.  378-9]. 

The  question  then  is,  what  are  the  force  and  operation  of  the 
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H.  T.  1860.  special  proviso  ?  and  that  question  resolves  itself  into  two :  first, 

ComHumPletu. 

what  is  the  character  of  the  proviso  itself  ?  secondly,  if  it  be  alto- 
gether vicious  and  corrupt,  does  that  unsoundness  work  merely 
its  own  destruction,  or  does  it  go  further,  and  vitiate  the  entire 
deed?  First,  then,  with  regard  to  the  character  of  the  proviso  per 
se,  a  great  deal  of  criticism  was  expended  upon  it,  with  the  view 
of  showing  that  it  does  necessarily  contemplate  or  encourage  immo- 
rality. I  (speaking  for  myself),  however,  have  not  any  doubt  that 
it  does  very  distinctly  contemplate  the  case  of  adultery,  actual  or 
possible,  by  one  or  other,  or  both  of  those  parties,  and  that  its 
object,  or  one  of  its  objects,  was  to  exclude  a  resort  either  to  an 
ecclesiastical  tribunal,  or  to  the  Legislature,  for  a  divorce,  for  that 
cause.  But  then  it  was  strongly  argued,  by  the  leading  Counsel 
for  the  plaintiff,  that  even  this  would  not  make  it  an  illegal  clause. 
Now  of  course  it  is  quite  unnecessary  for  us  to  decide  that  question, 
if  we  are  of  opinion  with  the  plaintiff  upon  the  second  of  the  ques- 
tions I  have  mentioned,  that  is  to  say,  that  the  viciousness  of  the 
proviso  (if  vicious  it  be)  does  not  infect  the  whole  deed.  Speaking 
again,  however,  for  myself  I  have  no  hesitation  in  saying  that  I 
think  the  clause  illegal  and  void.  I  am  sure  it  would  be  no  defence 
to  a  suit  in  the  Ecclesiastical  Court  for  a  divorce.  I  am  satisfied 
that  it  would  not  obtain  in  a  Court  of  Equity  an  injunction  against 
such  a  suit,  or  against  prosecuting  a  divorce  bill  in  Parliament ;  and 
I  believe  that  an  action  at  Law  could  not  be  maintained  upon  it 
What  bearing  the  Legislature  in  its  wisdom  might  consider  it  to 
have  upon  an  application  for  a  Divorce  Act,  I  have  no  means  of 
knowing. 

Assuming,  then  (but  which,  in  the  view  we  take  of  the  case, 
we  are  not  called  on  to  decide),  that  the  proviso  is  utterly  corrupt, 
illegal  and  void,  I  now  come  to  the  second  of  the  questions  I  have 
stated,  is  it  merely  bad  in  itself,  or  does  it  vitiate  the  whole  deed? 
With  regard  to  the  law  applicable  to  this  part  of  the  case,  there 
was  not,  as  there  could  not  be,  any  controversy.  On  the  defendant's 
part  it  was  admitted  that,  if  this  be  a  separable  clause,  its  vice  and 
consequent  nullity  affect  only  itsel£  On  the  plaintiff's  part  it  was 
not  disputed  that  if  it  be  the  consideration,  or  a  part  of  the  consider- 
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>tion  of  the  deed,  the  whole  is  tainted.    The  question,  therefore,  is  H.  T.  1860. 
not  one  of  law,  but  of  construction,  or  of  fact,  is  this  proviso  nothing     -  ' 

more  than  a  proviso,  a  thing  separate  or  separable?  or  does  it 
pervade  the  whole  frame-work  of  the  instrument,  as  a  part  of  its    cridland. 
consideratibn  ? 

That  question  was  differently  argued  by  the  two  learned  Counsel 
for  the  defendant.    Mr.  Law  argued  strictly  and  closely  upon  the 
construction  of  the  deed.    Mr.  Ball  repudiated  so  narrow  a  limit, 
and  insisted  that,  whatever  be  the  wording  of  the  deed,  we  cannot 
but  see  that  the  condonation  or  license  of  adultery,  either  com- 
mitted or  contemplated,  was  the  real  motive,  purpose  and  consider- 
ation for  which  it  was  executed ;  and  he  took  us  through  a  very 
wide  range  of  argument,  going  back  to  the  rudiments  of  the  law 
of  separation  deeds,  and  insisting  that  we  ought  to  deal  with  this 
case  according  to  those  opinions  and  doubts  which  were  thrown  out 
by  Lord  Eldon,  in  Lord  WestmeatKs  case,  and  elsewhere,  but  which 
have  not  been  since  adopted  as  law,  as  applied  to  ordinary  separa- 
tion deeds.     We  are,  however,  of  opinion  that  the  grounds  on  which 
Mr.  Lata  has  argued  the  case  are  those  which  alone  are  legitimately 
open  upon  the  present  record.    If  there  were  any  ground  for  the 
suggestion  that,  whatever  be  the  consideration  expressed  upon  this 
deed,  there  was  in  fact  existing  outside  it  another  different  or  addi- 
tional consideration,  that  should  have  been  (as  it  might  have  been) 
averred  in  the  defence,  and  an  issue  in  fact  might  have  been  taken 
upon  it.    But  this  is,  as  I  began  by  observing,  in  effect  a  demurrer 
to  the  deed.     We  cannot  regard  anything  but  what  is  on  the  face 
of  the  deed ;  and  the  question  is  simply  what,  on  the  construction  of 
the  deed,  was  the  consideration  for  the  defendant's  covenant  to  pay 
the  separate  maintenance  ?    Was  the  obnoxious  clause  a  part  of  it  ? 
Now,  were  the  case  brought  to  that,  it  is  really  free  from  all 
difficulty.    We  know  the  part  of  a  deed  in  which  to  look  for  its 
consideration.     There  are  in  this  deed  two  testatum  or  witnessing 
parts.    The  second  is  the  one  upon  which  the  action  is  brought; 
but  the  consideration  there  expressed  is  merely  "  the  consideration 
aforesaid;"  and,  therefore,  to  find  what  the  consideration  is,  we 
must  go  back  to  the  former  witnessing  part.    What  we  there  find  is 
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H.  T.  1860.  as  follows :— "  Now  this  indenture  witnesseth  that,  in  pursuance  of 
CemmtmPUas* 

"  the  hereinbefore  recited  agreement,  and  for  carrying  the  sane  into 

"  effect,  and  in  consideration  of  the  premises,  and  also  in  consider- 
"  ation  of  the  agreement  and  understanding  that  the  said  Henrietta 
"  Cridland  shall  not,  at  any  time  hereafter,  &&,  molest  or  cfistorb 
"the  said  Henry  Cridland/9  or  sue  him  for  conjugal  rights,  he, 
the  said  Henry  Cridland,  covenants,  <fec  The  premises  are 
thus  incorporated  in  the  consideration  clause.  What  then  are  the 
premises?  They  recite  that  differences  have  arisen ;  the  agreement 
to  separate  \  that  there  is  issue  one  child  only,  of  the  age  of  fat 
months;  that  it  was  agreed  that  the  child  should  remain  in  the 
custody  of  her  father,  and  be  maintained  and  provided  for  by  him; 
and  "  that  the  said  Henry  Cridland  should,  in  consideration  of  the 
premises,  and  other  the  considerations  hereinafter  mentioned,"  pay 
the  yearly  sums  thereinafter  specified,  eta,  &c  Incorporating,  then, 
these  recitals  into  the  consideration  clause,  it  is  obvious  that  the 
expressed  considerations  for  the  husband's  covenant  to  pay  the 
annuities  are  the  following,  and  none  others  t— first,  the  agreement 
to  live  separate;  second,  the  agreement  that  the  husband  should 
have  the  custody  of  the  child;  third,  the  agreement  and  under- 
standing that  the  wife  should  not  sue  for  the  restitution  of  conjugal 
rights.  It  was  argued  for  the  defendant  that  the  words  "  other  the 
considerations  hereinafter  mentioned  "  incorporated  as  part  of  the 
consideration  ail  the  subsequent  clauses  of  the  deed.  But  it  will  he 
observed  that  the  words  are  not  "  other  the  clauses  and  covenants 
hereinafter  mentioned,"  but  other  the  "considerations  hereinafter 
mentioned/9  The  reference  is,  therefore,  fully  satisfied  by  the  other 
consideration  expressed  in  the  consideration  clause,  vifc,  the  agree- 
ment and  understanding  not  to  molest  or  disturb,  or  sue  for  conjugal 
rights.  It  follows  that  the  obnoxious  provision  is  not  a  part  of  the 
expressed  consideration. 

Then  the  way  the  case  stands  is  thus :— The  deed  expressef  its 
own  consideration  in  language  which  does  not  include  this  clsuse. 
There  is  nothing  in  the  nature  of  the  clause  itself  which  requires 
that  it  must  be  understood  as  inserted  in  or  part  of  the  considera- 
tion.    There  is  no  averment  that  in  fact  it  was  so.    We  can  00)7 
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then  regard  it  as  &  proviso,  properly  so  called — a  condition  subse-  H.  T.  I860* 

Cow  wo  w  rtcfi  I 
quent,  which,  if  valid,  would,  when   violated,  have  annulled  the     «— ~v— —  ' 

JACKSON 

grant,  but  which,  being  void,  simply  leaves  the  grant  absolute ;  or  v> 

a  covenant,  on  which,  if  valid,  an  action  would  have  lain,  but  the    cridland. 
invalidity  of  which  has  no  further  effect  than  to  preclude  the  main- 
tenance of  such  an  action. 

I  may  observe  that  it  is  a  thing  familiar  in  these  separation  deeds, 
that  they  contain  certain  clauses  which  the  law  will  not  enforce ; 
for  example,  the  commonest  of  all  clauses,  the  covenant  not  to 
sue  for  restitution  of  conjugal  rights.  That  clause  the  Eccleiaas- 
tical  Court  will  totally  disregard.  A  Court  of  Equity  would,  I 
apprehend,  as  intimated  by  Lord  St.  Leonards,  in  Wilson  v.  Wil- 
son (a),  refuse  an  injunction  upon  it;  and  I  am  not  aware  if 
it  has  ever  been  held  that  an  action  would  lie  upon  it  in  a  Court 
of  Law.  But,  nevertheless,  Courts  both  of  Law  and  Equity  will 
enforce  the  proprietary  arrangements  of  the  deed,  notwithstanding 
the  existence  of  these  clauses. 

The  defendant  has  deliberately  entered  into  a  contract  by  which, 
for  considerations  sanctioned  by  law,  he  bound  himself  to  re- 
store to  his  wife,  in  the  shape  of  separate  maintenance,  a  portion 
of  the  property  which  he  obtained  with  her ;  and  notwithstanding 
the  anxiety  with  which  he  is  now  actuated  for  vindication  of  the 
principles  of  public  policy  and  morality,  we  think  those  principles, 
if  in  danger  at  all,  would  be  sufficiently  guarded  by  holding  the 
obnoxious  proviso  to  be  void,  without  giving  to*  it  the  additional 
effect  of  entirely  absolving  this  gentleman  from  his  contract. 

We  are  therefore  of  opinion  that  the  demurrer  must  be  allowed. 

(a)  5H.  ofL.  Cas.  61. 


vol.  10.  49  * 
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H.  T.  1860. 

CommonPUa*. 


RUBENSTBIN  v. 


Jan.  29. 


A  practicing  This  was  an  application  to  discharge  from  custody  the  defendant, 

hmd  been  at-  a  Practising  barrister,  on  the  ground  of  privilege.     The  motion 

HaU^f^e  6  was   f°UI)ded   upon   the   affidavit   of  the  defendant,   which  con- 

a^^haTSere  tained  the  foUowillg  statements :— That  on  or  about   the  hour  of 

received  abrief  half-past  four,  p.m.,  on  the  25th  of  January  I860,  he  was  arrested 

in  a  case,  set  r               '          '                                           J           ' 

down  for  hear-  on  Ormond-quay,  while  he  was  returning  from  the  Four-courts, 

ing  upon  that 

day,  but  where  he  had  been  attending  his  professional  duties ;  that  he  was 

which,  prior  to 

his  receiving  returning  homewards  by  the  most  direct  course ;  that  in  the  early 

the  brief,  had 

been  post-  P&rt  of  the  day  upon  which  he  was  arrested,  he  had  received  from  a 

next  day,  was  solicitor  a  brief  in  a  cause  which  was  in  Master  Litton's  list  for  hearing 
MTeste^wbile  for  that  daVj  but  whi<jh  pPeviQ118iy  to  the  defendant's  getting  his  brief, 

oTtoTsame    had  **en  postponed  until  the  following  day,  the  respondent  not 

rtfuto^rifli      appearing,  and  the  petitioner  not  wishing  to  proceed  in  his  absence; 

Ball  and       that  the  cause  was  adjudicated  upon  on  the  following  day ;  that  the 

JJ.),  that  he  solicitor  gave  him,  and  he  received,  the  brief,  without  any  collusion 

was  entitled  to 

be  discharged  or  intention  to  avoid  arrest,  as  he  did  not,  at  the  time,  apprehend 

from  arrest,  on         , 

the  ground  of  such  arrest. 

privilege. 

Golding,  in  support  of  the  application,  submitted  that,  as  a 
barrister,  when  going  to  or  while  on  Circuit,  was  privileged  from 
arrest,  he  was  equally  privileged  when  attending  the  Superior 
Courts,  there  being  no  distinction,  that  could  be  suggested,  between 
the  Circuit  and  the  Superior  Courts ;  and  that  barristers,  while  on 
Circuit,  are  privileged  from  arrest,  was  clearly  established  by  the 
cases  referred  to  in  Hippeslerfs  case  (a) ;  The  Case  of  The  Sheriff 
of  Oxfordshire  (b) ;  The  Case  of  The  Sheriff  of  Kent  (c)  ;  Reynoldi 
v.  Newton  (d).    In  Dubois  v.  Wise  (e),  the  Chief  Baron  was  clearly 

(a)  1  H.  Bl.  636.  (6)  2  Car.  &  Kir.  200. 

(c)  Ibid,  198.  (<0  16.& D.  154. 

(e)  8  Ir.  Jur.  160. 
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of  opinion  that  the  privilege  extended  to  the  Superior  Courts.    In  H.  T.  I860'. 

Newton  v.  Constable  (a),  it  was  decided  that  the  privilege  did  not       ,— — 

apply  to  the  case  of  a  barrister  returning  from  attendance  at  Ses- 
sions; but  throughout  the  case  the  privilege  seems  to  have  been         

admitted,  when  a  barrister  attended  the  Superior  Courts  ;  and  the 
observations  of  Lord  Denman  in  that  case  must  be  taken  secundum 
subjeetam  materiem.  Counsel  also  referred  to  1  Arch.  Prac., 
p.  735. 

J.  Murphy,  contra. 

It  is  necessary  that  a  barrister,  claiming  the  privilege  of  freedom 
from  arrest,  should  be  under  an  actual  professional  engagement  at 
the  time.  It  is  not  sufficient  that  he  be  merely  on  the  look  out  for 
business. — [Chkistian,  J.  Is  any  distinction  drawn  in  the  cases, 
between  Nisi  Prius  and  the  Superior  Courts,  as  to  this  privilege  ?] 
— It  is  admitted  that  no  such  distinction  has  been  laid  down.     He 

cited  Ex  parte  Cobbett(b)  ;  Philips  v.  Pound  (c). 

* 

Golding  was  heard  in  reply. 

Cur.  ad.  vult. 


MoNAHAN,  C.  J. 

This  is  an  application  made  to  us,  exercising  the  summary  juris-  Jan.  31. 
diction  of  the  Court,  to  discharge  from  custody  a  barrister  who 
has  been  arrested,  and  who  alleges  that  he  is  entitled  to  be  dis- 
charged from  arrest,  on  the  ground  of  privilege.  It  appears  that 
the  plaintiff  in  this  case  obtained  a  judgment  against  him  for  £30 
or  £40,  and  issued  execution.  The  defendant  states,  in  his  affidavit, 
that  upon  the  day  on  which  the  arrest  took  place,  he  left  his  home, 
to  attend  the  Hall  of  the  Four-courts,  in  the  ordinary  discharge  of 
his  professional  duty  as  a  barrister.  It  appears  that  when  he  left 
home,  he  had  no  actual  brief  for  the  purpose  of  attending  profes- 
sionally in  any  case ;  but  in  the  course  of  the  day,  he  was  instructed 
by  a  solicitor  to  appear  in  one  of  the  Masters'  offices,  in  a  case 

(a)  2  Q.  B.  157.  (6)  26  Law  Jour.,  Q.  B.,  208. 

(c)  21  Law  Jour.,  Exch.,  277. 
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H.  T.  1860.  then  pending  in  that  office;  but  before  he  received  the  brief,  the 

<■  ■■»    — >     case  had  been  adjourned  to  the  following  day,  and  he  was  procced- 

v  ing  homeward  when  he  was  arrested.    The  question  therefore  ii, 

whether  we  can  discharge  this  gentleman  from  arrest,  he  not  having 

left  home  to  attend  in  any  particular  case  then  pending?  in  other 
words,  are  we  bound  to  discharge  a  gentleman  of  the  Bar,  attend- 
ing in  the  Hall  of  the  Four-courts,  bona  fide,  for  the  discharge  of 
his  professional  duties,  and  there  arrested,  although,  at  the  time  of  his 
attendance  or  arrest,  he  was  not  employed,  or  even  retained,  in  anj 
case  then  pending  ?  Several  cases  have  been  referred  to  as  bearing 
on  this  question ;  one  of  the  earliest  authorities  is  Meekxnt  ▼. 
Smith  (a).  That  was  not  the  case  of  a  barrister,  but  raised  the 
question  of  the  privilege  of  a  person  attending  to  give  bail ;  and  it 
was  proved  in  that  case,  that  the  applicant  was  not  in  attendance  for  the 
purpose  of  giving  bail,  and  that  the  giving  of  bail  was  a  mere  sham; 
but  it  was  distinctly  laid  down,  that  if  he  had  been  bona  fide  attending 
although  voluntarily,  for  the  purpose  of  giving  bail,  he  would  have 
been  entitled  to  his  discharge.  It  is  stated,  in  the  report  of  this  case, 
that  several  cases  #. were  mentioned,  of  barristers  having  been  dis- 
charged from  custody,  who  were  arrested  on  Circuit ;  and  in  a  case 
in  1  Mau.  fy  Sel^  p.  688,  this  privilege  is  stated  to  have  existed 
by  prescription — the  meaning  of  which  is,  that  it  was  a  privilege  of 
early  date,  and  established  by  the  Common  Law.  Two  cases  have 
been  referred  to  in  2  Car.  $  JKr.— one  of  them,  The  Sheriff  of 
Oxford?*  catey  an  old  case  before  Mr.  Justice  Abbott  and  Baron 
Richards,  p.  200,  decided  in  the  year  1816;  and  The  Sheriff  of 
Rente  case,  p.  198,  before  Lord  Denman,  in  which  he  recognised 
the  authority  of  the  preceding  case.  Without  going  at  length  into 
the  facts  of  those  cases,  it  is  sufficient  to  say,  that  very  eminent 
Judges  have  decided  that  a  barrister,  attending  Circuit,  for  the 
purpose  of  rendering  his  professional  services  to  those  who  may  re- 
quire them,  is  protected  from  arrest,  from  the  beginning  to  the  end 
of  the  Circuit,  although  he  may  have  left  the  Assize  town  and 
returned  to  his  private  residence.  Lord  Tenterden,  a  Yerj  high 
authority,   subsequently  laid  down  the  law  as  such,  in  the  case  of 

(a)  1H.  BL636. 
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barristers  going  Circuit,  although  no  retainer  existed  at  the  time  H.  T.  I860, 
of  the  arrest.    These  authorities  show  that  the  privilege  is  not  con-     s — v ' 

U7BER8TBIR 

fined  to  the  cases  of  barristers  actually  retained  or  employed   in  v 

business.    It  was  decided  in  Newton  v.  Constable  (a),  that  such  a        

privilege  did  not  exist  in  the  case  of  a  barrister  attending  Ses- 
sions for  the  purpose  of  rendering  his  professional  services.  Such 
a  distinction  between  the  Superior  Courts  and  the  Sessions  Courts 
may  probably  be  founded  on  this,  that  in  the  former  barristers 
alone  can  practise,  whereas  solicitors  can  practise  in  the  other. 
But  the  only  question  in  the  present  case  is,  whether  there  is 
any  distinction,  as  regards  privilege,  between  barristers  practising 
in  the  Four-courts  and  on  Circuit?  Cases  have  been  decided 
by  so  many  Judges,  as  to  the  privilege  of  a  barrister  on  Circuit, 
that  we  cannot  take  it  on  ourselves  to  overrule  them ;  and,  there- 
fore, we  called  upon  the  Counsel  who  resisted  this  application  to 
point  out  the  distinction,  if  any,  between  the  Four-courts  and  Cir- 
cuit, in  this  respect;  but,  although  Counsel  on  both  sides  have 
referred  to  all  the  cases  on  the  subject,  no  distinction  has  been  sug- 
gested. Under  these  circumstances,  upon  such  an  application  as 
the  present,  when  our  decision  is  final,  we  do  not  think  that  we 
would  be  justified  in  refusing  this  gentleman  his  discharge,  though 
I  confess  I  entertain  some  doubts  if  the  question  arose  in  a 
more  solemn  way,  namely,  in  an  action,  as  it  did  in  the  case  of 
Newton  v.  Constable,  whether  the  final  result  would  be  the  same. 
But  though  we  discharge  the  defendant,  it  must  be  on  the  terms  of 
his  bringing  no  action. 

Ball,  J. 

I  do  not  dissent  from  the  rule  pronounced  by  the  Lord  Chief 
Justice ;  but,  nevertheless,  I  confess  that  I  entertain  very  grave 
doubts  as  to  whether  the  Court  should  discharge  this  gentleman 
upon  the  ground  of  privilege.  As  to  the  discharge  of  a  barrister, 
when  arrested  while  attending  upon  Circuit,  there  can  be  no  doubt 
that  such  is  his  privilege.  In  practice,  we  are  all  aware  that  it  is 
constantly  done;  and,  although  the  cases  cited  at  the  Bar  are  deci- 

(a)  2  Q.  B.  157. 
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H.  T.  1860.  sions  by  single  Judges  on  the  Circuit,  and,  as  far  as  I  know,  have 

>— — v never  been  established  by  any  judicial  confirmation  of  the  Courts 

v  above,   they   are   uniform   in    favour  of  the  privilege.    But  no 

case  has  been  adduced  of  the  discharge  of  a  barrister  from  arrest 

while  attending  the  Courts  in  Dublin  or  at  Westminster,  and  not 
engaged  in  business,  but  only  hoping  for  it,  on  the  single  ground  of 
privilege.  Neither  has  any  legal  principle  been  relied  on,  war- 
ranting the  Court  to  deprive  the  execution  creditor  of  his  remedy 
against  the  person  of  his  debtor,  being  a  barrister,  save  in  the 
excepted  case  of  his  attending  on  Circuit.  I  am  not  satisfied  that 
a  barrister's  attendance  on  Circuit,  and  in  the  Courts  in  Dublin  or 
Westminster,  is  in  principle  the  same,  in  reference  to  this  question 
of  privilege  from  arrest.  I  can  conceive  that  the  inconvenience  and 
loss  to  be  experienced  by  suitors,  by  reason  of  the  arrest  of  their 
Counsel,  who  may  have  come  on  Circuit  fully  prepared  in  then- 
case,  and  whose  services  could  not  at  that  moment  be  adequately 
replaced  by  others,  may  have  led  to  the  introduction  of  the  privilege 
of  barristers  from  arrest  on  Circuit ;  the  reasons  for  which  would 
not  apply  to  the  Courts  in  Dublin  or  Westminster.  I  am  not 
satisfied  either  that  further  distinctions  in  principle  might  not  be 
pointed  out  between  the  two  cases ;  and,  upon  the  whole,  though 
I  am  not  sufficiently  clear  upon  the  point  to  feel  warranted  in 
dissenting  from  the  rule  of  the  Court,  I  cannot  say  that  I  feel 
satisfaction  in  abiding  by  it. 

Keogh,  J. 

I  fully  concur  in  the  judgment  of  the  Lord  Chief  Justice,  and 
I  cannot  say  that  I  entertain  any  doubts,  such  as  have  been  expressed 
by  my  Brother  Bali..  It  is  clearly  decided  that  a  barrister  attend- 
ing Nisi  Frius  upon,  or,  if  I  may  use  the  expression,  off  Circuit,  and 
whether  engaged  professionally  or  not,  is  entitled  to  his  discharge 
from  custody  upon  the  ground  of  privilege.  That  was  decided,  by 
Lord  Tenterden  (then  Mr.  Justice  Abbott),  in  the  year  1816;  and 
it  was  followed  by  Lord  Denman,  in  The  ease  of  The  Sheriff  of 
Kent(a\  in  the  year  1846.    That  was  a  remarkable  case.    The 

(a)  2  Car.  6  Kir.  197. 
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barrister  arrested  had  been  attending  the  Assises  at  Hertford  and  H.  T.  I860* 

CommonPUas. 
Chelmsford,  and  the  business  there  having  terminated  on  Friday,      * — v ' 

,     ,  •  .  ,  .       .  t    .  RUBEN8TEIN 

and  the  business  at  the  next  Assize  town  not  being  to  commence  v# 

until  the  Monday  following,  he  had,  in  the  meantime,  returned  to         

his  residence  in  London,  where  he  was  arrested,  before  the  opening 
of  the  Nisi  Prius  Commission  on  Monday ;  and  Lord  Denman  and 
Baron  Alderson  held  that  he  was,  nevertheless,  entitled  to  be  dis- 
charged. The  Lokd  Chief  Justice  has  stated  that  the  Counsel 
who  opposed  the  application  was  asked  if  he  could  draw  any  dis- 
tinction between  the  Four-courts  and  Nisi  Prius ;  and  he  admitted 
that  he  could  not  do  so.  The  question  is,  has  such  a  distinction 
ever  been  drawn  ?  The  case  of  Newton  v.  Constable  (a)  may  be 
differently  construed ;  but  I  conceive  that,  upon  the  whole,  Lord 
Denman,  in  his  judgment,  recognises  the  rule,  admitted  to  apply  at 
Nisi  Prius,  also  to  exist  at  Westminster  Hall ;  and  he  expresses  no 
doubt,  in  referring  to  the  traditions  upon  this  subject,  as  regarding 
barristers  practising  at  the  Bar.  We  are  undoubtedly  without  any 
express  decision  upon  the  subject  in  this  country;  but  we  have  a 
dictum,  as  regards  this  question,  in  Duboise  v.  Wyee  (&).  That  case 
was  fully  argued  before  the  Chief  Baron  and  Pennefather  and 
Greene,  BB. ;  and,  in  delivering  the  judgment  of  the  Court,  the 
Chief  Baron  went  very  fully  into  the  question  of  the  privilege  of 
barristers,  as  to  discharge  from  arrest.  He  says  (p.  160) : — "  Whether 
"  this  privilege  of  barristers  exist  only  where  there  is  some  actual 
"  engagement,  as  would  seem  to  be  suggested  to  Lord  Denman,  in 
"  the  case  in  2  Q.  B^  or  applies,  whether  there  be  actual  engage- 
"  ment  or  not,  as  appears  to  be  considered  in  all  the  other  author- 
ities, it  is  treated  in  all  as  a  presumptive  privilege.  But  that 
"  presumption  must  be  founded  on  some  reason  connected  with  the 
« administration  of  justice;  and  it  seems  to  have  resulted  from  the 
14  long  established  usage,  which  has  required  that  none  but  members 
"  of  the  Bar  should  represent  parties  in  the  conduct,  in  Court,  of 
"  causes  pending  in  the  Superior  Courts,  or  at  the  Assizes."  There- 
fore, although  there  may  be  some  doubt  as  to  the  case  before  Lord 
Denman,  as  the  Chief  Baron  remarks  that  there  is  upon  this  subject, 

(a)  2  Q.  B.  166.  (6)  1  Ir.  Jur.,  N.  S.,  157. 
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H.  T.  1860.  I  do  Dot  conceive  that  the  Chief  Baron  entertained  any  doubt  u  to 
* the  existence  of  this  principle,  in  the  case  of  banisters  practising 

BUBSH8TBIH  _  *-....*..  ,  «.  —  «. 

v  not  only  at  Nisi  Pnus,  bat  also  at  Bar.    For  these  reasons,  I  am  of 
opinion  that  this  application  should  be  granted. 

Christian,  J. 

I  participate  in  the  doubt  expressed  by  my  Brother  Bali.  If 
the  only  ground  on  which  this  gentleman  can  rest  his  claim  to 
be  discharged  be,  as  I  think  it  is,  the  existence  of  a  privilege 
in  the  Bar  as  a  body  to  be  exempt  from  arrest  for  debt,  while 
attending  the  Superior  Courts  in  search  of  business,  without  regard 
to  whether  that  quest  has  been  successful  or  not — to  whether  there 
is  any  cause  pending  in  any  Court,  the  progress  of  which  will  be 
impeded,  obstructed,  or  in  the  slightest  degree  interfered  with, 
by  the  detention  in  custody  of  the  individual  who  claims  the  privi- 
lege, I  must  say  that  I  think  it  doubtful  whether  such  a  privilege 
exists,  and  still  more  doubtful  whether  it  ought  to  exist.  This  doubt, 
however,  has  not,  in  the  short  time  allowed  us  for  consideration, 
assumed  the  form  of  an  opinion  sufficiently  definite  to  warrant  me 
in  either  dissenting  from  the  decisions  at  Assise  Courts,  to  which 
we  were  referred,  or  holding  that  there  is,  between  those  Courts  sod 
the  Superior  Courts  at  Westminster  or  at  Dublin,  a  distinction  as 
regards  the  matter  which  the  Counsel  who  opposed  the  motion 
admitted  that  he  could  not  contend  for,  and  the  non-existence  of 
which  appears  to  be  assumed  by  the  Chief  Baron,  in  the  passage 
read  by  my  Brother  Keogh.  Therefore,  although  not  quite  satisfied 
upon  the  subject,  I  do  not  decline  to  be  a  party  to  the  order  of  the 
Court. 

Rule  accordingly. 
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JAMES  F.  QUIN  v.  YELVERTON  O'KEEFFE.* 


E.  T.  1859. 
T.  T.  1859. 
Queen's  Bench, 


(Queen's  Bench). 

Motion  to  show  cause  against  a  charging  order,  dated  the 
17th  of  December  1858,  made  by  Ball,  J.,  in  Consolidated 
Chamber,  under  the  1 35th  section  of  the  Common  Law  Pro- 
cedure Act  1853,  whereby  it  was  ordered  that,  whatever 
terest  the   said   Yelverton    CKeeffe   might  have  in  the  sum 


April  30. 
May  11. 
June  II. 
July  9. 

The  defendant 
executed  a 
bond,  with 
warrant  of  at- 
torney to  con- 
fess judgment, 
in    the 


in 

in    the   penj 

0f  sum  of  £620, 
the  only  con- 

£254.  178.  7d.,  being  part  of  the  sum  of  £960.  9s.  3d.,  standing  to  dition  of  the 

bond  being  for 

the  credit  of  the  Suitors'  Fee-fund  account,  should  stand  attached  the     payment 

of  £310,  and 

to  answer,   in  part  payment,  the  plaintiff's   debt.     It  appeared  interest.— 

from  the   affidavits  in  the  case  that,  on  the   18th  of   January  neously    with 

1848,  the  said  Yelverton  O'Keeffe  executed  his  bond  to  W.  Owen,  *e  ^^6% 

for  the  sum  of  £232.  6s.  lOd.,  and  also  accepted  a  bill  of  exchange  ^^J*^!^ 

drawn  on  him  by  said  William  Owen,  dated  the  27th  of  July  1848,  *  J0®  dj5?^ 

for  the  sum  of  £31.  Is.  Od.    An  arrangement  was  subsequently  he   undertook 

°  *    that,  upon  the 

entered  into  between  the  said  Yelverton  O'Keeffe  and  the  plaintiff,  defendant  ef- 
fecting a  policy 
of  assurance 
on  his  life,  in  favour  of  the  plaintiff,  for  the  sum  of  £310,  and  paying  interest 
thereon,  upon  the  days  therein  specified,  that  he  would  not  put  the  bond,  or  a  judg- 
ment thereon,  in  force. — Held,  that  in  order  to  entitle  the  plaintiff  to  issue  execution, 
it  was  not  necessary,  either  formerly  under  the  9  W.  3,  c.  10  (Ir.)  or  now,  under 
section  145  of  the  Common  Law  Procedure  Act  1853,  which  is  substituted  for  that 
statute,  to  assign  breaches ;  the  object  of  the  bond,  in  reserving  the  payment 
of  the  penal  sum,  not  being  to  secure  the  performance  of  some  duty  or  agreement, 
but  to  secure  the  payment  of  a  sum  certain,  which  was  a  bona  fide  subsisting  debt 

The  Suitors'  Fee-fund  is  "  money,"  within  the  meaning  of  section  135  of  the 
Common  Law  Procedure  Act  1853  (per  Lrfbot,  C.  J.  and  O'Brien,  J.),  and 
as  such  is  chargeable  by  an  attachment  order  made  under  that  section  (Hates,  J., 
dubitante).  The  word  "  money,"  which  occurs  in  the  first  and  third  clauses,  but 
is  omitted  from  the  second  clause  of  section  135,  must  be  imported,  by  implication, 
into  such  second  clause,  in  order  to  effectuate  the  clear  intention  of  the  Legislature 
to  deal  with  "  money  "  in  that  section,  and,  by  so  importing  it,  to  prerent  section 
135  being  rendered  completely  nugatory  as  to  "  money." 

When  the  intention  of  the  Legislature  can  be  collected  from  the  statute  itself, 
words  may  be  modified,  altered  or  supplied  in  the  statute,  so  as  to  obviate  any 
repugnancy  to,  or  inconsistency  with,  such  intention. 

•  Coram  Lbvboy,  C.  J.,  Pbbbin  and  Hates,  JJ. 

Nots. — The  publication  of  this  case  has  been  unavoidably  postponed. 
VOL.  10.  50  h 
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£.  T.  1869.  who  was  the  son-in-law  of  W.  Owen,  whereby,  in  consideratMD 
u>y^  *  of  the  plaintiff  delivering  up  the  bond  and  the  bill  of  exchange, 
Q^IN  on  the  20th  day  of  January  1851,  a  bond,  with  a  warrant  of 
o'ksxffe.  attorney  to  confess  judgment  for  the  sum  of  £310,  was  executed 
to  the  plaintiff  by  the  said  Yelverton  O'Keeffe ;  the  only  condition  in 
said  bond  being  the  usual  one  for  the  payment  of  the  sum  doe 
for  principal  and  interest  on  foot  thereof,  on  a  day  therein  named. 
On  the  same  day  that  the  bond  was  given,  judgment  was  duly 
entered  upon'  the  bond  and  warrant,  as  of  Hilary  Term  1861,  and 
the  plaintiff  wrote  the  following  letter  to  the  said  Yelverton  O'Keeffe. 
"  Siju— I  hereby,  at  your  request,  undertake  that,  upon  the  terms 
"  of  your  effecting  a  policy  of  insurance  upon  your  life  in  my  favour 
"  (my  executors,  administrators  and  assigns),  in  an  Insurance  office 
"  to  be  named  by  me,  and  paying  the  expenses  of  effecting  the  same, 
"  on  or  before  the  20th  day  of  February  next,  said  policy  to  be 
"  in  the  sum  of  £310,  being  the  principal  sum  for  which  you  have 
"  executed  your  bond  to  me,  and  upon  the  further  terms  of  your 
"  paying  me  interest,  at  £4  per  cent,  from  the  date  hereof  by 
"  quarterly  payments,  on  said  sum  of  £310,  the  first  payment  thereof 
a  to  be  made  on  the  20th  of  April  next,  and  every  20th  of  July, 
"  20th  of  October,  20th  of  January  and  20th  of  April  following, 
"  that  then  and  in  such  case,  I  will  not  put  said  bond  or  a  judgment 
"  thereon  in  force ;  otherwise  this  undertaking  to  be  void,  and 
"  of  no  effect.  You  are  to  hand  me,  as  part  of  this  arrangement, 
"  from  time  to  time,  as  same  shall  be  paid,  or  within  ten  days  after, 
*'  the  receipts  for  the  premiums  on  such  policy."  By  an  order  of  the 
Lord  Chancellor,  dated  the  28th  of  October  1858,  a  retiring  pension 
of  £1000  a-year  was  allotted  to  the  said  Yelverton  O'Keeffe,  and 
the  Accountant-General  of  the  Court  of  Chancery  was  thereby 
ordered,  out  of  the  moneys  which  should  be  in  the  Bank  of  Ireland 
standing  to  the  credit  of  the  Suitors'  Fee-fund,  to  draw  on  the 
Governor  and  Company  of  the  Bank,  in  favour  of  the  said  Yelver- 
ton O'Keeffe  or  his  attorney,  for  the  sum  of  £254.  17s.  7d-,  and  that 
he  should,  quarterly,  during  the  natural  life  of  the  said  Yelverton 
O'Keeffe,  draw,  in  favour  of  the  said  Yelverton  O'Keeffe,  or  his 
attorney  thereto  lawfully  authorised,  for  the  sum  of  £250  sterling. 
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On  the  lat  of  December  1858,  a  conditional  order  was  granted  E.  T.  1859. 
by  the  Master  of  the  Rolls,  under  the  3  &  4  Vie.,  c.  105,  section  23,  I*""*'*3****- 
charging  the  said  sum  of  £354.  17s.  7d.  with  payment  of  the  sum 
of  £319. 5s.  lid.,  stated  to  be  due  on  foot  of  the  judgment  of  the 
said  James  F.  Quin,  therein  mentioned. 

A  motion  to  show  cause  against  this  order  came  on  upon  the 
14th  of  December  1858;  and,  on  the  12th  of  January  1859,  the 
cause  shown  was  allowed,  and  said  order  discharged,  upon  the 
ground  intimated  by  the  Master  of  the  Rolls,  that  the  Suitors'  Fee- 
fund  being  all  cash,  and  no  part  thereof  consisting  of  Government 
stock  or  other  Government  funds,  that  that  fund  could  not  be 
charged  under  the  3  &  4  Ktc,  c.105,  s.  23.  Upon  the  intimation 
of  this  opinion  by  the  Master  of  the  Rolls,  the  plaintiff,  fearing  that 
if  the  conditional  order  granted  by  the  Master  of  the  Rolls  were 
discharged,  the  said  Yelverton  O'Keeffe  would  draw  his  pension 
before  the  plaintiff  could  take  any  other  steps  to  charge  said 
pension,  on  the  7th  day  of  December  1858,  he  obtained  a  condi- 
tional order,  in  the  Court  of  Queen's  Bench,  to  revive  the  judgment 
by  suggestion,  pursuant  to  the  provisions  of  the  149th  and  150th 
sections  of  the  Common  Law  Procedure  Act  1853 ;  and  this  order 
having  been  made  absolute,  the  plaintiff  on  the  17th  day  of  Decem- 
ber 1858,  issued  a  J&  fa- on  said  judgment,  and,  on  said  17th  of 
December  1858,  applied  to  Judge  Ball  in  Chamber,  and  obtained 
the  said  charging  order,  under  the  135th  section  of  the  Common 
Law  Procedure  Act  1853. 

Exham  now  showed  cause. 

The  first  objection  is,  that  the  judgment  in  this  case  is  ino- 
perative; and  that  there  having  been  no  suggestion  of  breaches 
by  the  plaintiff,  he  was  not  in  a  position  to  issue  execution,  and 
same  was  improperly  issued :  and  if  the  Court  be  of  this  opinion, 
then  the  whole  matter  falls  to  the  ground,  and  the  more  important 
questions,  whether  the  Suitors'  Fee-fund  can  be  charged  under 
section  135  of  the  Common  Law  Procedure  Act  1853,  need  not 
be  discussed.  Notice  has  been  therefore  served  to  set  aside  the 
conditional  and  absolute  order  to  revive ;  and  the  suggestion  entered 


396  COMMON  LAW  REPORTS. 

E.  T.  1859.  on  the  record,  in  pursuanoe  thereof,  and  also  the  execution  issued 
Qtittm'i  Bench 
s. v — ~* '  in  pursuance  of  said  orders,  upon  the  grounds  that  the  conditional 

v  order  to  revive  was  obtained  without  apprising  the  learned  Judge  of 

o'uEim.  the  existence  of  the  letter  of  the  20th  of  January  1851,  given  colla- 
teral with  the  bond ;  and  that  execution  on  the  judgment  could  not 
have  been  legally  issued  without  assigning  a  breach  of  the  condition 
or  agreement  oontained  in  the  letter.  The  letter  of  the  20th  of 
January  1851,  and  the  passing  of  the  bond  by  the  defendant,  mask 
be  considered  as  part  of  one  and  the  same  transaction.  The  bond  is 
-  the  common  money  bond,  and  the  letter  is  collateral  with  it  There 
may  be  a  question  whether  the  letter,  in  order  to  control  the  ope- 
ration of  the  bond,  should  not  be  under  seal,  as  was  the  case  in 
Hurst  v.  Jennings  (a) ;  but  Power  v,  Lowe  (b)  shows  that  it  is  not 
necessary  it  should  be  under  seal. — [Lbfrot,  C.  J.  The  words 
of  section  145  of  the  Common  Law  Procedure  Act  are  sufficiently 
large  to  include  a  document  not  under  seal ;  they  are,  "  In  any 
"  action  upon  any  bond,  covenant  or  agreement  for  payment  of  any 
14  penal  sum,  for  non-performance  of  any  covenant  or  agreement 
"  contained  in  any  deed  or  writing?] — In  Delaeour  v.  Murphy  (t), 
the  statute  9  W.  3,  c.  10,  s.  8,  was  held  to  be  imperative;  that 
breaches  must  be  assigned,  and  that  the  statute  could  not  be  evaded 
by  private  agreement — [Lxfbot,  C.  J.  I  remember  that  case 
coming  before  us  in  the  Exchequer.  At  first  I  was  inclined  to  think 
that  the  party  might  bind  himself  not  to  insist  upon  the  statute, 
upon  the  maxim  quisque  potest  renuneiare  juri  pro  so  introdueto; 
but  the  answer  which  occurred  to  my  mind  to  that  was,  that  as  the 
Act  was  passed,  not  pro  private  commodo,  but  pro  bono  publico, 
its  provisions  could  not  be  evaded,  pro  privato  eommodoJ] — There 
is  no  case  where,  when  there  is  an  agreement  collateral  with  the 
bond,  the  plaintiff  can  issue  execution  without  suggesting  breaches. 
There  is  no  affidavit,  on  the  part  of  the  plaintiff,  disclosing  the 
facts  to  the  Court,  or  showing  that  the  condition  of  this  bond  has 
been  broken:  Harrington  v.  Coxe(d). 

(a)  5  B.  &  Cr.  650.  (6)  5  Ir.  Com.  Law  Rep.  364. 

(c)  13  Ir.  Law  Rep.  195.  (<Q  3  Ir.  Com.  Law  Be?.  87. 
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Gamble,  contra.  E.  T.  1859- 

Sections  149  and  160  of  the  Common  Law  Procedure  Act  1853, 
and  the  form  of  suggestion  given  in  schedule  B,  No.  10,  show  that 
the  suggestion  to  revive  a  judgment,  given  by  that  Act,  is  intended 
to  operate  as  an  award  of  execution,  and  it  is  limited  to  very  plain 
cases,  in  which  it  "  manifestly  appears  to  the  Court  that  the  party 
is  entitled  to  execution."    When  it  is  necessary  to  assign  breaches, 
the  proceeding  should  be  by  writ  of  revivor ;  and,  by  the  107th 
General  Order  of  January  1854,  the  plaintiff  or  his  representative 
may  suggest  breaches :  Mackey  v.  Alcock  (a).    Before  the  Statute 
of  Westminster  2nd,  c.  45,  it  was  necessary  to  bring  an  action 
on  the  bond,  when  it  was  more  than  a  year  old,  but,  by  that  statute, 
the  writ  of  sci.  fa.  was  substituted.     Where,  however,  execution 
was  suspended,  by  agreement  between  the  parties,  it  was  not  neces- 
sary to  revive  by  sci.  fa.y  for  the  purpose  of  issuing  execution : 
HUcocks  v.  Kemp  (b).     The  cases  cited  on  the  other  side,  in  which 
it  was  held  necessary  to  suggest  breaches,  do  not  apply  to  a  case 
like  the  present. — [Lefboy,   C.  J.     Those  cases  were  decided, 
not  upon  the  special  words  in  the  instruments^  but  upon  the  prin- 
ciple that  the  bond  was  for  the  payment  of  a  penal  sum,  to  secure  the 
performance  of  a  collateral  agreement ;  and  when  that  occurs,  then 
the  Act  of  Parliament  interferes,  and  requires  breaches  to  be  sug- 
gested, in  order  to  obviate  the  necessity  of  the  parties  going  into 
Equity,  to  obtain  an  issue  quantum  damnificatus.     The  provisions 
of  the  Act  of  Parliament  are  a  substitution  for  the  equitable  remedy 
which  the  party  previously  had.] — Admitting  the  principle  of  the 
Act,  it  does  not  apply  here,  as  the  bond  was  not  passed  to  secure 
the  performance  of  an  agreement.    But  first,  as  to  the  other  point 
raised,  the  defendant  cannot  now  complain  of  the  suppression  of 
facts,  as  he  had  the  fullest  opportunity  of  relying  upon  the  letter 
of  the  20th  of  January  1851,  when  the  case  was  before  the  Master 
of  the  Bolls ;  and,  having  neglected  to  do  so,  the  plaintiff  was 
not  called  upon  to  mention  those  circumstances  to  the  Court,  when 
seeking  the  order  to  revive.   He  could  also  have  come  to  the  Court 
when   the   conditional    order   for    the    suggestion   was   served—. 

(«)  6  Ir.  Jur.  HI.  (6)  3  Ad.  A  EL  676. 
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E.  T.  1859*  [Hayes,  J.     That  is  certainly  a  strong  circumstance  against  the 
Qvttft'f  Bench 
y v defendant]— -Next,  this  case  does  not  fall  within  section  145  of  the 

v  Common  Law  Procedure  Act  1858,  by  which  breaches  are  required 

o'usffb.  to  be  assigned,  as  all  the  cases  which  have  been  held  to  come  within 
this  statute,  or  the  old  statute,  9  W.  8,  c  10,  may  be  comprised 
under  one  of  two  classes :  first,  where  the  amount  of  the  penalty 
of  the  bond  was  a  mere  nominal  sum,  to  secure  the  performance 
of  some  duty ;  or,  secondly,  where  the  penalty  was  to  secure  the 
payment  of  a  principal  sum  by  instalments.  In  the  former  of  these 
classes  it  was  necessary  to  assign  breaches  before  issuing  execution, 
because  all  the  plaintiff  was  entitled  to  recover  was  damages  for 
the  non-performance  of  the  duty;  and  the  amount  of  damages 
should  be  assessed  by  a  jury,  for  which  execution  then  toned.  In 
the  latter  class  it  was  necessary  to  .assign  breaches,  because  the 
bond  was,  according  to  the  statute,  to  stand  as  a  security  for  future 
instalments  :  Murray  ▼.  The  Earl  of  Stair  (a).  But  in  this  cue 
the  penalty  was  £620,  to  secure  the  payment  of  £310,  which  wu 
due  as  a  bona  fide  debt,  and  not  to  secure  the  performance  of  any 
agreement.  The  letter  is,  at  most,  only  a  promise,  in  a  certain 
event,  not  to  issue  execution. 

The  cases  cited  on  the  other  side  only  show  that,  if  there  be  t 
letter  contemporaneous  with  the  bond,  both  should  be  read  toge- 
ther. In  Power  v.  Lowe  (6),  the  letter  showed  that  the  bond  was 
to  secure  the  due  performance  of  the  defendant's  duty  as  a  receiver. 
In  Harrington  v.  Coxe  (c),  the  bond  was  to  secure  the  payment  of 
a  principle  sum  by  instalments.  The  letter  in  the  present  case  is 
nothing  more  than  a  promise  of  the  plaintiff  not  to  issue  execution, 
if  the  terms  of  the  letter  were  complied  with;  if  not,  then  the  plain- 
tiff was  to  be  at  liberty  to  issue  execution  attmce  for  the  full  amount 
of  his  debt.  This  is  like  the  case  of  post  obit  bonds,  and  within  the 
rule  laid  down  in  the  judgment  of  Abbott,  C.  J.,  in  Murray  v.  The 
Earl  of  Stair,  "  That  bonds  for  the  payment  of  a  sum  certain 
at  a  day  certain  are  not  within  "  the  statute  of  William  ;  James  v. 

(a)  2  B.  &  Cr.  82.  (6)  Supra, 

(c)  Supra. 
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Thoma$(a);    Van  Sandau  v (6).     There  is  no  case  in  E.  T.  1859. 

which  it  has  been  held  necessary  to  assign  breaches,  where  upon     ^    v    -* 
the  happening  of  an  event  the  entire  amount  secured  by  the  bond  ^ 

is  to  become  payable ;  because  the  jury  in  such  a  case  would  have  no  o'kbeffb. 
damages  to  assess,  and  it  would  be  unnecessary  to  send  the  case  to 
them  to  ascertain  the  mere  fact  whether  the  event  had  happened, 
as  that  could  at  all* times  have  been  ascertained  by  affidavit  in  a 
Court  of  Law  ;  and  the  necessity  of  having  recourse  to  a  Court  of 
Equity,  to  obviate  which  the  statute  was  passed,  could  never  have 
arisen  in  such  a  case :  Smith  v.  Bond(c).  Should  execution  issue 
against  the  defendant  for  a  greater  amount  than  is  really  due,  the 
remedy  is  under  the  4  Anne,  c.  16,  s.  13,  whereby  the  Court  can 
give  him  relief  upon  his  paying  into  Court  the  amount  actually  due. 
Smith  v.  Bond,  and  Murray  v.  The  Earl  of  Stair  (d),  show  that 
cases  which  mil  within  the  statute  of  Anne  do  not  come  within  the 
statute  of  William. 

Exham,  in  reply. 

Under  the  Common  Law  Procedure  Act  1858,  unless  the  plaintiff 
has  actually  issued  execution,  a  charging  order  should  not  be  granted, 
or  if  granted  is  of  no  effect.  Under  the  3  &  4  Vic*,  c.  105,  it  was  not 
necessary  for  the  plaintiff  to  be  in  a  position  to  issue  execution  before 
seeking  the  charging  order ;  and,  therefore,  the  defendant  could  not 
have  then  raised  the  question  of  the  necessity  of  assigning  breaches. 
It  is  when  he  seeks  to  realise  the  fruits  of  his  judgment,  by  issuing 
execution,  that  he  must  suggest  breaches.  The  word  "money," 
which  occurs  in  section  135  of  the  Common  Law  Procedure  Act, 
is  not  in  the  3  &  4  Fie.,  o.  105,  s.  23.  In  Smith  v.  Bond,  the 
Court  considered  that  the  bond  had  become  a  bond  for  the  payment 
of  a  sum  certain,  and  fell  within  the  statute  of  Anne;  and  therefore, 
according  to  Murray  v.  The  Earl  of  Stair,  was  not  within  the 
statute  of  William. — [Lsfbot,  C.  J.  Does  the  Common  Law 
Procedure  Act  speak  of  any  case  except  the  case  of  a  bond  for  pay- 
ment of  a  penal  sum  for  the  non-performance  of  a  covenant  or 

(a)5B.  &  Ad.  40.  (6)  1  B.  4  A1.214. 

(c)  10  Bing.  135.  (<Q  Supra. 
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E.  T.  1859.  agreement  contained  in  any  deed  or  writing  ?  Is  this  a  bond  of  that 
Qtttea'j  Bench 
^v^>     description  ?  Is  it  not  a  bond  for  securing  the  payment  of  a  sum  of 

9  money,  which  is  a  good  subsisting  debt,  and  not  for  the  performance 

o'sBsm.  of  a  covenant  or  agreement  ?  According  to  the  authorities,  there- 
fore, it  does  not  fall  within  the  statute  of  William,  or  the  145th 
section  of  the  Common  Law  Procedure  Act  1853,  which  is  now  sub- 
stituted for  it ;  and  there  is  no.  necessity  to  assign  breaches*— 
Hates,  J.  The  penal  sum  is  here  stated  to  be  £620,  whilst  there 
is  only  £810  admittedly  due.— Lefboy,  C.  J.  Where  the  object 
of  the  bond,  in  reserving  the  payment  of  a  penal  sum,  is  to  secure 
the  performance  of  some  duty  or  agreement,  in  that  case  the  statute 
applies,  and  breaches  must  be  assigned ;  but  it  does  not  apply  where, 
as  in  the  present  case,  it  is  to  secure  the  payment  of  a  sum  certain, 
which  is  a  good,  valid  bona  fide  debt]. 


May  1 1 .  This  case  having  come  on  for  argument  this  day,*  upon  the  second 

question  involved  in  it,  namely,  whether,  upon  the  true  construction 
of  section  185  of  the  Common  Law  Procedure  Act  1858,  the  Suitors' 
Fee-fund  was  the  subject  of  a  charging  order  under  that  section, 
and  it  having  been  suggested  in  course  of  the  argument,  by  the 
defendant's  Counsel,  that  the  word  "  money,"  which  occurs  in  sec- 
tion 135,  was  introduced  into  the  section  by  a  mis-print,  the 
Court  ordered  the  case  to, stand  over  until  the  Parliament  Boil 
was  examined,  and  it  was  ascertained  whether  the  word  "money* 
occurred  in  the  section,  as  it  stands  in  the  Parliament  Roil. 


T.  T.  1859. 
Vmjm  U.  The  officer  of  the  Court  having  in  the  meantime  communicated 

with  the  Clerk  of  the  House  of  Commons,  and  ascertained  that  the 

135th  section  of  the  Common  Law  Procedure  Act  1853  is  accurately 

printed  from  the  Parliament  Boll,  and  that  the  word  "  money  "  is  is 

the  section  as  inscribed  in  the  Roll,  the  argument  of  the  case  was 

resumed. 

J.  E.  Walih  (with  him  R.  W.  Gamble),  in  support  of  the  charg- 
ing order. 

The  Suitors'  Fee-fund  is  created  by  the  6  &  7  W.  4,  c  72, «  3> 
•  Coram  Foil  Court. 
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10,  15,  20,  and  consists  of  cash  standing  in  the  name  of  the  Account-  T.  T.  1859. 
ant-General  of  the  Court  of  Chancery.  Sections  36  and  38  of  the 
Chancery  Regulation  Act  1850  (13  &  14  Vie.,  c.  89)  enabled  the 
Lord  Chancellor  to  make  his  order  of  the  28th  of  October  1858, 
declaring  the  defendant  entitled  to  his  retiring  allowance,  payable 
out  of  the  Suitors'  Fee-fund.  When  the  Lord  Chancellor  makes 
his  order,  the  defendant's  title  is  complete,  and  he  may  draw  the 
allowance  himself,  or  authorise  any  person,  by  power  of  attorney,  to  do 
so.  When  application  was  made  to  the  Master  of  the  Rolls,  for  a 
charging  order,  under  the  3  &  4  Fie,  c.  105,  s.  23,  he  declined  to  make 
the  order,  upon  the  ground  that  the  word  "  money  "  is  not  mentioned 
in  that  section:  11  Ir.  Jut.,  p.  167.  The  plaintiff  then  applied  to 
this  Court  for  a  charging  order,  under  section  135  of  the  Common 
Law  Procedure  Act  1853,  in  which  "money"  is  expressly  men- 
tioned, to  attach  the  fund  as  cash.  It  is  argued  on  the  other  side, 
that  this  is  not  such  an  ascertained  fixed  fund  as  can  be  the  subject 
of  a  charging  order ;  and  also,  that  such  an  order  cannot  be  made 
under  section  135  of  the  Common  Law  Procedure  Act  1853, 
because  the  word  " money"  is  omitted  in  the  enacting  part  of 
that  section.  As  to  this  latter  point,  the  case  of  In  re  Waine- 
wright  (a)  shows  conclusively  that  the  word  "  money "  may  be 
supplied  by  necessary  implication.  In  Browne  v.  Ellis  (5),  funds 
standing  in  the  name  of  the  Accountant- General  of  the  Incum- 
bered Estates  Court  were  charged  under  the  135th  section. — 
[CBribn,  J.  By  section  132,  money  standing  in  the  name  of  a 
trustee  would  not  be  liable  to  be  charged,  but  only  stocks,  funds, 
annuities,  &c.  To  carry  out  your  construction,  you  will  therefore 
have  to  supply  much  more  than  the  word  "  money  "  in  the  135th 
section  ;  nor  will  the  introduction  of  that  word  alone  answer 
your  purpose,  for  the  clause  will  then  stand  thus : — "  It  shall  be 
"  lawful  for  the  Court  or  a  Judge  to  make  such  order  as  to  such 
"stock,  funds,  annuities,  shares*  and  money,  and  the  dividends, 
"interest  and  annual  produce  thereof,  as  if  the  same  had  been 
"standing  in  the  name  of  a  trustee  for  6uch  judgment  debtor." 
This  refers  back  to  section   132,  by  which  the  Court  can  charge 

(«)  1  Ph.  258.  (6)  3  Ir.  Com.  Law  Rep.  106. 

vol.  10.  51  h 


4um 
v. 
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T.  T.  1859.  Government  stock,  fundi,  Ac,  standing  in  the  name  of  a  trustee, 
but  not  money  standing  in  the  name  of  ft  trustee.  If,  therefore, 
the  Court  can,  under  section  135,  only  make  an  order,  u  hcut 
o'uarrs.  under  section  132,  that  is  an  order  as  to  stock,  funds,  &e^  aad 
shares  standing  in  the  name  of  a  trustee,  and  not  an  order  as  to 
"money."  It  is  clear  that,  as  to  money  standing  in  the  naas 
of  the  Aocountant-General,  no  order  can  be  made  at  all ;  yoa 
must,  therefore,  in  addition  to  the  word  "  money,"  add  M  as  if  stocks, 
funds  or  shares  "  had  been  standing  in  the  name  of  a  trustee,  Ac]— 
The  word  "same "  in  section  135  must  be  read  distributivviy  the* 
11  as  if  the  same,"  that  is,  such  stock,  such  funds,  &c,  had  bean  stand- 
ing in  the  name  of  a  trustee,  &<^— [O'Briek,  J.  That  showa  that  the 
introduction  of  the  word  "  money  "  into  that  section  is  not  aoflloisat 
for  your  purpose. — Lkvboy,  C.  J.  Can  money  in  the  hands  of  a 
trustee  be  charged  under  the  garnishee  clauses  ?] — It  can.  The  object 
of  the  Common  Law  Procedure  Act  1853  is  to  increase  the  cre- 
ditor's remedy,  against  every  available  species  of  his  debtor's 
property.  Although  the  exact  amount  to  which  a  party  maybe 
entitled,  of  the  stock  standing  to  the  credit  of  a  cause,  be  not 
ascertained,  yet  as  soon  as  it  is  ascertained  that  he  is  entitled  to  s 
portion  of  such  amount,  it  may  be  charged  under  the  3  &  4  Fta, 
a  105,  68*  23,  24:  WkiU  v.  0>Gradt,(a);  White  v.  Heron  (by 
There  are  conflicting  decisions  as  to  whether  shares  of  the  neact- 
of»kin  in  an  administration  fund  can  be  charged  under  section  135 
of  the  Common  Law  Procedure  Act  1853.  In  Warren  v.  Wy$e(t\ 
the  Court  of  Exchequer  made  the  charging  order ;  in  HateheU  v. 
Wyse  (d)t  the  Court  of  Common  Pleas  refused  to  do  so.  Is 
Br&wnrigg  v.  Coleiough{e\  such  an  interest  was  charged  under 
the  3  &  4  Vic*,  c.  105,  s.  23. — [Ltraov,  C.  J.  What  words  can 
be  wider  than  those  of  section  135  of  the  Common  Law  Proce- 
dure Act  1858,  "  an  estate  or  interest  in  any  stock,  funds,  annuities 
or  shares  or  money?"]— No  injustice  can  be  done  by  this  Court 
making  the  charging  order,  as  the  plaintiff  must  go  to  the  Bolls 

to  carry  it  out. 

(a)  2  It.  Chan.  Rep.  333.  (6)  5  Ir.  Law  Rep.  167. 

(c)  4  Ir.  Com.  Law  Rep.  235.        (d)  4  Ir.  Com.  Law  Rep.  286. 
(e)  7  Ir.  Chan.  Rep.  524. 
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Sullivan  (with  him  Exkam),  contra.  T\  T.  1859* 

Money  cannot  be  charged  either  under  the  3  &  4  Vic.t  c.  105,  or     .,.*!*     ...^ 

the  Common  Law  Procedure  Act  1853 ;  but,  even  if  it  could,  then  the        ***"* 

v* 

Suitors'  Fee-fund  is  not  such  money  as  can  be  charged  under  the  o'kswfe. 
135th  section.  The  Court  csnnot  introduce  the  word  "money," 
which  is  omitted  from  the  enacting  part  of  section  135,  into  it 
When  a  statute  creates  a  new  power,  its  terms  must  be  strong, 
cogent  and  free  from  ambiguity,  in  order  to  warrant  the  Court 
extending  its  provisions.  The  rules  by  which  statutes  should  be 
construed  are  well  enunciated  in  the  judgments  of  the  Court  in 
Millar  v.  Salomons  (a).  The  word  "money"  being  omitted  in 
the  enacting  part  of  section  135,  whilst  it  is  found  in  the  clause 
preceding  and  following,  shows  a  deliberate  intention  on  the  part  of 
the  Legislature  not  to  legislate  with  respect  to  money,  and  that  it 
must  have  crept  into  the  section  by  mistake*^[PBBRin,  J.  I  should 
rather  say  that  it  was  omitted  from  the  enacting  part  of  the  section 
by  mistake, ]-~The  Act  of  Parliament  purports  to  put  the  Account- 
ant-General in  the  same  position  as  a  trustee  ;  and,  as  money 
standing  in  the  name  of  a  trustee  for  the  judgment  debtor  cannot 
be  charged,  neither  can  money  standing  in  the  name  of  the 
Accountant-General.  The  only  charging  order  which  the  Court 
can  make  under  section  135  is  such  as  could  be  made  under  section 
132,  in  which  there  is  no  mention  made  of  money.  The  Court  is 
called  upon  to  read  the  word  "money"  before  the  words  "stock, 
funds,"  &c,  in  section  135  ;  but,  if  it  do  so,  then  the  word  "  same  " 
will  have  a  mfeaning  not  contemplated  by  the  Act,  which  clearly 
intended  to  confine  to  the  matters  made  chargeable  under  section 
132,  in  which  money  is  not  spoken  of. 


This  day  having  been  fixed  specially  for  the  further  hearing  of       July  9. 
this- 


Sullivan  resumed  bis  argument 

Before  the  creditor  can  have  his  charging  order,  he  must  have 

(«)  7BzdL  559;  &  C  17  Jnr.  463. 

•  Com  Lsnov,  C.  J.,  0*Bnixx  end  Hatxs,  JJ. 
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T.  T.  1859*  issued  execution.  Section  135  draws  a  distinction  between  the 
n^-v^-;  *  transfer  of  stock,  funds,  &c.,  and  the  payment  of  the  dividends) 
interest,  &c.,  thereof.  The  Court  of  Chancery,  as  such,  has  do 
o'kbeffe.  jurisdiction  over  the  Suitors'  Fee-fund.  It  is  the  Lord  Chancellor, 
who,  with  the  consent  of  the  Commissioners  of  the  Treasury,  has 
power  to  fix  the  amount  of  the  retiring  allowance.  When  it  b 
provided  by  section  135  that  no  such  order  shall  prevent  the 
Governor  and  Company  of  the  Bank  of  Ireland  from  permitting 
any  transfer  for  such  stock,  funds,  &c.,  the  fund  contemplated 
there  is  a  fund  over  which  the  Court  of  Chancery,  &c,  has 
power ;  a  fund  brought  into  Court,  the  right  to  which,  as  between 
the  several  claimants,  is  to  be  decided  upon  by  the  Court ;  bat  not 
a  fund  created  by  Act  of  Parliament,  and  over  which  the  Lord 
Chancellor  has  no  power,  except  to  fix  the  amount  of  the  retiring 
allowance  to  be  paid  out  of  it.  The  Suitors'  Fee-fund  is  a  fluctu- 
ating fund;  and,  according  to  Wytham  v.  Lynch  (a),  it  is  not 
chargeable.  The  charging  order  is  in  the  nature  of  a  statutable 
execution ;  the  Accountant-General  is  not  to  sell,  but  to  hand  over 
the  very  thing  charged,  to  the  Sheriff.  If,  in  this  case,  the  Court 
made  such  an  order,  how  can  it  be  carried  out,  the  Accountant- 
General  of  the  Court  of  Chancery  not  being  amenable  to  the  orders 
of  this  Court?  A  pension  granted  by  the  East  India  Company 
was  held  not  to  be  chargeable  under  the  1  &  2  Vic-,  c.  110,  as.  14 
and  15 :  Morris  v.  Manesty  (5). 

Gamble,  in  reply. 

To  bring  a  judgment  debtor  within  section  135  of  the  Common 
Law  Procedure  Act,  only  two  things  need  be  shown ;  first,  that 
there  is  a  fund  standing  in  the  name  of  the  Accountant-General, 
within  the  meaning  of  the  Act ;  and,  secondly,  that  the  judgment 
debtor  has  an  interest  in  that  fund.  The  fund  here  sought  to  be 
charged  is  the  Suitors'  Fee-fund,  which  is  created  by  the  6  &  7 
W.  4,  c.  74,  88.  3,  10,  15  and  20,  and  out  of  which  the  retiring 
allowance  of  the  defendant  is  payable.  By  the  13  &  14  Vic.,  c  89, 
s.  37,  the  officers  there  menttioned  are  to  pay  the  fees  received  by 

(a)  Supra.  (6)  7  Q.  B.  674. 
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them  into  the  Bank  of  Ireland,  to  the  credit  of  the  Accountant-  T.  T.  1859- 

General,  to  an  account  called  "  the  Suitors'  Fee-fund  account ; "    \1 — v •  ' 

and,  by  the  19  &  20  Vic.,  c.  92,  8.  28,  any  deficiency  in  the  said         **™ 

"  Suitors'  Fee-fund  account "  is,  from  time  to  time,  to  be  made  up    o'kbeffx. 

by  advances  from  the  Consolidated  Fund.    It  is  objected,  that  this 

fund  being  all  "  cash/9  and  not  "  stock,"  that  it  is  not  chargeable 

under  section  135  of  the  Common  Law  Procedure  Act,  that  section 

not  having  provided  for  making  a  charging  order  upon  "  cash."  ' 

Although  this  point  has  been  now  started,  for  the  first  time  since 

the  passing  of  the  Act,  yet  Judges  of  all  the  Courts  of  Common  Law 

have  made  orders  charging  cash,  none  of  which,  up  to  the  present, 

have  been  questioned :  Browne  v.  Ellis  (a).    As  to  the  construction 

of  section  135 ;  there  is  no  rule  of  construction  more  stringent  than 

this,  that  the  intention  of  the  Legislature,  as  appearing  from  the 

Act  itself,  must,  if  possible,  be  carried  out  by  the  Court :  Dormer  v. 

Paekkurtt  (6).    The  first  part  of  section  135,  which  makes  mention 

of* "stock,  funds,  annuities  or  shares  or  money"  is  a  legislative 

declaration  of  an  intention  to  legislate  upon  those  several  matters ; 

and  the  same  intention  is  apparent  in  the  conclusion  of  the  section, 

where  provision  is  made  for  the  transfer  of  "  stock,  funds,  annuities, 

and  shares  or  money"    There  being,  therefore,  a  clear  intention  to 

legislate  with  respect  to  money >  the  Court  is  bound  to  carry  out  that 

intention,  although  the  word  "  money  "  is  omitted  from  the  enacting 

portion  of  the  section,  by  which  the  Court  or  a  Judge  is  empowered 

to  make  a  charging  order  only  against  "  such  stock,  funds,  annuities 

and  shares,  and  the  dividends,  interest  and  annual  produce  thereof." 

This  intention  may  be  carried  out,  either  by  giving  to  the  word 

*' lands'9  a  general  meaning,  so  as  to  include  "money,"  or,  by 

inserting  the  word  u  money,"  by  implication,  into  that  part  of  the 

section  from  which  it  is  omitted.    The  word  "  funds  "  has  a  general 

meaning,  and  may  include  either  4< stock"  or  "money,"  and  has 

been  used  in  the  21st  section  of  the  6  &  7  W.  4,  c,  74,  the  Act 

creating  the  Suitors'  Fee-fund,  to  designate  both  the  "stock"  and 

"money"  in  that  fund.     When  Acts  of  Parliament  are  in  pari 

materia,  if  the  same  word  occur  in  both  statutes,  the  meaning 

(«)  Smprtu  (6)  3  A*.  135, 136. 
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T.  T-  \  859.  which  in  plainly  given  to  it  in  one  Act  is  a  legislative  exposition  of 
-  the  sense  in  which  if  may  be  understood  in  the  other.  In  a  remediil 

statute,  such  as  this,  the  more  extended  meaning  may  be  given  to 
the  word*  Words,  too,  may  be  construed  in  a  sense  other  than  the 
ordinary  one,  when  such  a  construction  will  aid  the  remedy :  Lydt 
v.  Barnard  (a)  ;  Dwar.  on  Stat^  p.  557.  But,  secondly,  the  word 
u  money"  may  be  inserted  by  implication  in  the  enacting  part  of  the 
l$5th  section*  It  is  a  well  settled  rule  of  construction  that  one  put 
of  a  statute  lnust  be  so  construed  by  another  part  of  it,  that  the 
whole  may,  if  possible,  stand :  Dwar,  on  Stat,,  p.  568.  Here  the 
word  "money"  is,  in  the  beginning  of  section  135,  as  one  of  the 
matte?*  intended  to  be  charged ;  it  occurs  also  at  the  end  of  tst 
section,  as  if  it  had  been  made  liable  to  the  charging  order  by  the 
prior  part  of  the  section ;  so  that  unless  the  word  "money"  be 
inserted  by  implication  into  the  middle  or  enacting  part  of  the 
section,  it  will  have  no  meaning  in  the  beginning  or  at  the  end 
of  the  section,  which  would  be  in  direct  contravention  of  the  rale, 
that  effect,  if  possible,  should  be  given  to  every  word  in  an  Art 
of  Parliament,  and  that  its  parts  should  all  agree  and  stand  toge- 
ther; Poulter't  case  (b)  1  Dwar.  on  Stat.,  p.  577.  If  the  Court 
do  not  insert  the  word  "  money  "  by  implication  into  the  enacting 
part  of  the  section,  then  it  must  strike  out  that  word  from  the 
two  other  parts  of  the  section  where  it  occurs,  which  is  agsiast 
all  rules  of  construction :  Woodward  v.  Watt*  (c).  As  to  the  cases 
of  Oilman  v.  Crawly  (d)  and  Millar  v.  Salomons  (e),  the  distinction 
is  this,  that  the  intention  of  the  Legislature  alluded  to  by  the  Court 
in  these  cases  was  a  supposed  intention,  gathered  from  something 
outside  the  Act,  and  not,  as  here,  an  intention  apparent  from  the 
vary  words  of  the  Act  itself.  But  the  present  case  is  concluded  by 
the  authority  of  the  case  of  In  re  Wainewrighi  (f).  In  that  cue, 
as  here,  there  were  three  events  enumerated  in  the  prior  part  of 
tha  section,  upon  the  occurrence  of  any  of  which  the  Conrt  of 

(a)  1M.4W.  101, 113.  (6)  11  Co.  29,  34. 

(c)  2EL  4BL  452;  8.  C„  17  Jnr.  790;   22  L.  J.,  M.  a,  149. 

(d)  7  Ir.  Cobb.  Lew  Rep,  557.  («)  Supra. 
(J)  1  Ph.  258. 
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Chancery  was  to  be  protector  of  the  settlement;  but  only  two  irere  T.  1. 1859. 

dealt  with  in  the  enacting  part.    Lord  Lyndhurst  toys  (p.  261):—     ,—*  * 

"  Those  Words  (those  occurring  in  the  prior  part  of  the  section)  ^ 

"  cannot  be  struck  out  of  the  Act ;  and  it  is  much  more  natural  o'xilfeF**. 
"to  supply  the  words  (omitted  from  the  enacting  part)  than  to 
"  adopt  a  construction  which  would  deprive  the  preceding  words  of 
"  all  meaning/'  As  to  the  objection  that  the  word  *•  same  "  will  not  be 
sufficient,  without  adding  other  words  as  well  as  the  word  "  money, " 
several  words  may  be  added,  to  aid  the  construction  and  gite  offset 
to  the  statute :  Dwar.  on  Stat.,  p.  538 ;  King  v.  Everdon  (a).  The 
Court,  then,  having  power  to  charge  money  in  the  hands  of  the  Ac* 
countant-General,  under  section  135,  the  Suitoro'  Fee- fund  is  clearly 
chargeable  thereunder.  As  to  the  Suitors'  Fee»fund  being  a  fluc- 
tuating one,  and,  as  such,  not  the  kind  of  fund  contemplated  by 
section  136,  that  objection  would  lie  equally  to  every  fund  in  the 
name  of  the  Accountant-General,  whether  to  the  credit  of  a  cattse, 
or  in  lunacy  or  otherwise,  as  it  may  be  increased  by  further  sums 
being  paid  into  Court,  or  diminished  by  sums  paid  out  under  orders 
of  the  Court.  But  however  fluctuating  the  Suitors'  Fee-fund  may 
be,  once  an  instalment  of  the  defendant's  retiring  allowance  becomes 
doe  under  the  Lord  Chancellor's  order,  the  sum  then  in  the  Suitors' 
Fee-fund  is  applicable  to  pay  such  instalment ;  and  the  defendant, 
under  the  Lord  Chancellor's  order,  acquires  such  an  interest  as  asay 
be  charged  under  section  135.  The  case  of  Wytham  v.  Lynch  (b)  does 
not  apply  at  all  to  the  present  case,  because  the  Suitors'  Fee-fond 
in  England  is  entirely  different  from  the  Suitors'  Fee-fund  in  Ire- 
land, both  in  its  constitution  and  the  statutes  by  which  it  is  created ; 
these  axe  the  32  G.  3,  c  42,  and  the  46  G.  3,  c  128.  It  is  sub- 
mitted, therefore,  that  the  Suitors'  Fee-fond  is  a  ftind  standing  in 
the  name  of  the  Accountant-General,  within  the  meaning  of  sec- 
tion 135  of  the  Common  Law  Procedure  Act  1853;  that  the 
defendant  has,  by  virtue  of  the  Lord  Chancellor's  order  granting 
him  a  retiring  allowance,  such  an  interest  in  that  fond  as  can 
be  charged  under  this  section;  and  that,  consequently,  the  order 


(«)  9  Est*.  101.  O)  1  Bach.  191. 


408  COMMON  LAW  REPORTS. 

T.  T.  1859.  of  the  17th  of  December  1858,  made  by  BalL  J.,  should  stand,  and 
Queen'aBench 

this  motion,  on  the  part  of  the  defendant,  be  dismissed  with  costs. 

Cur.  ad.vtlL 


Lsfeot,  C  J. 
Jukr  &  In  this  case  we  are  of  opinion,  although  some  doubt  is  entertained 

by  one  of  the  Members  of  the  Court,  that  the  cause  shown  against 
making  absolute  the  conditional  order  obtained  in  this  case  should 
be  disallowed.  Two  questions  have  been  raised  ;  first,  whether  the 
fund  which  is  sought  to  be  affected  by  this  charging  order  falls 
within  that  class  of  property  as  to  which  a  charging  order  may  be 
made  under  section  135  of  the  Common  Law  Procedure  Act  1853? 
and,  secondly,  assuming  that  it  is  so,  whether  such  an  order  can  be 
made  under  that  section  as  it  stands,  or  whether  it  is  not  necessary, 
for  that  purpose,  to  import  into  that  part  of  the  section  which  em- 
powers the  Court  or  a  Judge  to  make  the  charging  order  the  word 
"  money  ?  "  which,  although  used  at  the  beginning  and  end  of  the 
section,  has  been  omitted  from  that  part  of  it  by  which  the  Court  or 
a  Judge  is  empowered  to  make  the  order.  Now,  with  respect  to 
the  first  question,  the  fund  sought  to  be  charged,  the  Suitors'  Fee- 
fund  in  Ireland  is  a  very  different  thing  from  the  Suitors'  Fee- 
fund  in  England ;  because  in  Ireland  the  Consolidated  Fund  is 
constituted  a  security  for  making  good  all  the  deficiencies  in  the 
Irish  Suitors'  Fee-fund,  which  may  arise  from  time  to  time  in  con- 
sequence of  its  not  being  sufficient  to  defray  the  several  charges 
upon  it :  and  although,  therefore,  it  may  be  said  that  a  charging 
order  could  not  be  granted  upon  any  part  of  the  Suitors*  Fee-fond 
in  England,  where  the  charges  upon  it  are  in  the  nature  of  annuities, 
because  non  constat  such  a  fund  may  exist,  and,  therefore,  there 
may  not  be  any  subject-matter  upon  which  a  charging  order  could 
attach,  yet  that  reasoning  has  no  applicability  to  the  Suitors'  Fee- 
fund  constituted  as  it  is  in  Ireland.  The  only  difficulty,  therefore, 
which  we  have  to  encounter  is,  whether  this  Suitors'  Fee-fond  in 
Ireland  mils  within  the  terms  of  section  135,  "any  stock,  funds, 
"  annuities,  shares  or  money  which  shall  be  standing  in  the 
"  name  of  the  Accountant-General  of  the  Court  of  Chancery, 
"  Ac. "     The   main  difficulty  in  this  case  arises  as  to  the  word 
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"  money,"  which,  in  the  outset  of  section  135,  the  Legislature  have  T.  T.  1859. 

Queen'tBench. 
declared  that  they  had  in  their  contemplation,  and  with  respect  to     * < ' 

which  they  have  avowed  a  clear  intention  to  legislate.    Section  135  Vt 

commences  thus : — "  If  such  debtor  shall  have  an  estate  or  interest     o'keeffs. 
"  in  any  stocks,  funds,  annuities,  shares  or  money,  which  shall  be 
"  standing  in  the  name  of  the  Accountant- General  of  the  Court  of 
44  Chancery,   or  of  the   Court  of  Commissioners  for  the   Sale  of 
"  Incumbered  Estates  in  Ireland,  or  of  the  Master  of  any  such 
"  Superior  Court  of  Common  Law,  or  in  the  dividends,  interest  or 
44  annual  produce   thereof,  it  shall   be  lawful  for  the  Court  or  a 
44  Judge  to  make  such  order  as  to  such   stock,  funds,   annuities, 
"  shares,  and  the  dividends,  interest  and  annual  produce  thereof,  as 
44  if  the  same  had  been  standing  in  the  name  of  a  trustee,  &c. ;  but 
44  no  such  order  shall  prevent  the  said  Governor  and  Company  of 
44  the  Bank  of  Ireland  from  permitting  any  transfer  of  such  stock, 
44  funds,  annuities  and  shares,  or  money,  or  the  payment  of  the 
"  dividends,  interest  and  annual  produce  thereof,  in  such  manner 
44  as  the  said  Court  of  Chancery,  or  the  Commissioners   for  the 
44  Sale  of  Incumbered  Estates  in  Ireland,  or  the  Court  of  Common 
44  Law,  may  direct."    Now  in  order  to  understand  this  section,  it 
is  necessary  that  we  should  go  back  to  section  131,  and  consider 
that  section,  as  also  sections  132,  133  and  134;  and  when  we  have 
done  so  we  shall  have  got,  in  my  opinion  at  least,  a  clear  guide  to 
the  construction  of  section  135.    These  several  sections  constitute 
a  series  of  enactments,  providing  for  a  defect  in  the  Common  Law, 
and  giving  to  creditors  a  more  ample  remedy  against  the  property 
of  their  debtors  than  existed  at  the  Common  Law.     The  first  of 
these  is  section  131,  under  which  money,  that  is,  tangible,  visible 
money,  and  securities  for  money,  may  be  seized  and  taken  under  a 
writ  of  fi.  fa.)  and  which  could  not  have  been  seized  at  Common 
Law  under  an  execution.      The   next  enactment   (section    132) 
extends  the  remedy  as  against  what  may  be  termed  the  representa- 
tives of  money,   "  Government  stock,  funds  or  annuities,  or  any 
44  stock  or  shares  in  any  public  company  in  Ireland,  whether  incor- 
44  porated  or  not,  and  standing  "  in  the  name  of  the  person  against 
whom  the  judgment  has  been  recovered,  "  and  in  his  own  right,  or 
vol.  10.  52  L 


410  COMMON  LAW  REPORTS. 

T.  T.  1869.  in  the  name  of  any  person  in  trust  for  him."    The  next  < 

Qwnn**3e*ch, 

(section  134)  gives  a  remedy  as  against  the  same  species  of  pro- 
perty, bat  which  is  "  not  vested  or  in  possession,  but  contingent, 
or  in  remainder  or  reversion,"  and  which,  as  in  section  182,  » 
standing  in  the  name  of  the  debtor,  "  and  in  his  own  right,"  or  in 
the  name  of  any  "  person  in  trust  for  him ; M  the  terms  of  seetioo 
184  being,  "any  such  stock,  funds,  annuities  or  shares,"  fa, 
thereby  clearly  referring  to  section  132,  and  dealing  with  the  same 
kind  of  property,  although  the  interest  of  the  debtor  therein  may 
not  be  precisely  of  the  same  nature.  Then  we  come  to  section  135, 
which  still  progresses,  and  gives  a  clear  and  sufficient  remedy,  Dot 
only  as  against  any  interest  of  the  debtor  in  "any  stock,  funds, 
annuities  or  shares,"  but  also  as  against  "  money  which  shall  be 
"  standing  in  the  name  of  the  Accountant-General  of  the  Court  of 
"  Chanoery,  or  of  the  Commissioners  for  the  Sale  of  Incumbered 
"  Estates  in  Ireland,  or  of  the  Master  of  any  such  Superior  Court 
"  of  Common  Law."  Here  there  is  a  regular  series  of  progressive 
legislation,  by  which,  first,  money  or  securities  for  money,  in  the 
hands,  or  in  the  box,  or  chest,  in  fact  the  visible,  tangible  property 
of  the  debtor,  may  be  taken  under  an  execution.  These  various 
representatives  of  money,  consisting  of  "  Government  stock,  fundi 
11  or  annuities,  or  any  stock  or  shares  in  any  public  company  in 
"  Ireland, "  standing  in  the  debtor's  own  name,  or  in  that  of  a 
trustee  for  him,  and  in  which  the  debtor  has  an  immediate  or  a 
reversionary  interest,  may  be  attached ;  and  then,  finally,  by  section 
136,  "  stocks,  funds,  annuities  or  shares, "  in  which  the  debtor  hu 
an  estate  or  interest,  standing,  not  in  his  own  name,  or  in  the  name 
of  a  trustee  for  him,  but  in  the  name  of  the  Aocountant-General 
of  the  Court  of  Chancery,  &c.,  may  be  attached ;  still  advancing 
the  remedies  of  the  creditor.  Then  there  comes  an  item,  for  the 
first  time  provided  for  by  this  135th  section,  and  of  which  no  notice 
has  been  taken  in  any  of  the  previous  sections,  I  mean  money,  sot 
standing  in  the  debtor's  own  name,  or  in  the  name  of  a  trustee  for 
him,  or  in  the  books  of  any  public  company,  or  in  the  Bank,  bat 
money  standing  in  the  name  of  the  Accountant- General  of  the  Court 
of  Chancery,  or  of  the  Court  of  the  Commissioners  for  the  Sale  of 
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Incumbered  Estates  in  Ireland,  or  of  the  Master  of  the  Superior  T.  T.  1859. 

Qu44*'tB*nek. 
Courts  of  Common  Law,  and  which  is  thus  appropriated,  set  apart     <-    v  ■■    ' 

quin 
and  ear-marked,  and  made  available  for  the  benefit  of  creditors,  Vt 

The  Legislature,  therefore,  having  intended  to  increase  the  remedy,     o'ubfvs* 

by  enabling  the  creditor  to  charge   stocks,   foods,  annuities   and 

shares  standing  in  the  name  of  the   Accountant-General,  &c.,  I 

cannot  see  any  reason  why  it  should  not  equally  intend  to  include 

money,  when  it  is  thus  ear-marked,  as  much  as  stocks,  funds,  &c, 

standing  in  the  name  of  the  Accountant-General,  &&,  which  are 

admittedly  chargeable.     If  the  Legislature  intended  that  money, 

when  thus  ear-marked,  should  not  be  the  subject  of  legislation,  why 

did  they  use  the  word  "money"  at  all?     Why  introduce  it  into 

this  section  of  the  Act  ?     I  cannot  suppose  that  they  did  so  for  any 

other,  reason  than  for  the  purpose  of  legislating  for  it,  as  they  had 

done  with  respect  to  the  other  classes  of  property  made  chargeable 

by  that  section.    I  admit  that  in  section  135,  where  it  is  said,  that 

"  it  shall  be  lawful  for  the  Court  or  Judge  to  make  such  order," 

the  word  "money"  is  dropped,  and  that  the  order  is  only  to  be 

made,  "  as  to  such  stocks,  funds,  annuities,  shares,  and  the  dividends, 

interest  and  annual  produce  thereof;"  but,  in  a  subsequent  part 

of  the  section,  which  provides  that  no  such  order  shall  prevent  the 

transfer  of  such  stocks,  funds,  annuities  and  shares,  or  money,  and 

the  payment  of  the  dividends,  interest  or  annual  produce  thereof, 

in  such  manner  as  the  Court  of  Chancery,  or  the  Commissioners 

for  the  Sale  of  Incumbered  Estates,  or  the  Court  of  Law,  may 

direct,  the  word  "  money "  is  introduced,  thus  clearly  bringing  it 

within  the  operation  of  the  proviso ;  and  if  the  proviso  is  to  have 

may  effect  at  all  in  respect  of  it,  it  must  be  upon  the  supposition 

that  it  was  contemplated  as  being  otherwise  included  in  the  body 

of  the  section ;   for  it  is  the  office  of  a  proviso  to  take  out  of  the 

body  of  the  section  what  otherwise  would  be  within  it,  which  is  in 

accordance  with  the  definition  of  Plowden  (a).    In  support  of  this 

construction  we  have   the   express  authority  of  a  very  able  nnd 

eminent  Judge,  Lord  Lyndhnrst,    in   In  re   Wainewright  (&),   in 

which  certain  words   having  been   used  m  the   previous  part  of 

(«)*•  Wl.  (*)lFh.258. 
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T.  T.  1859-  the  section  of  an  Act  of  Parliament,  the  omission  of  them  in  another 

, ^  '  part  of  the  section  was  supplied  by  implication,  upon  the  ground 

v  that  otherwise  no  effect  could  be  given  to  the  words  in  the  pre- 

o'kbbffb.  vious  part  of  the  section ;  and  that  as  those  words  could  not  be 
struck  out  of  the  Act,  it  was  much  more  natural  to  supply  them  in 
the  subsequent  part,  than  to  adopt  a  construction  which  would 
deprive  the  words  in  the  previous  part  of  the  section  of  all  meaning. 
Now  that  reasoning  is  entirely  applicable  to  the  present  case;  so 
that  unless  we  insert  the  word  "  money,"  by  implication,  into  the 
enacting  part  of  section  135,  that  section  as  to  money  will  be 
completely  nugatory.  The  observations  made  by  Chief  Baron 
Pollock,  in  Miliar  v.  Salomons  (a),  only  apply  to  cases  where  it  is 
possible  to  find  a  meaning  in  the  words  used ;  we  are  not  then  to 
substitute  others,  to  obtain  a  meaning  of  our  own.  I  shall  make 
only  this  further  observation,  that  as  several  orders  charging  money 
have  been  made  by  Judges  in  ail  the  Courts  of  Common  Law  in 
this  country,  we  should  be  disposed  to  follow  in  the  track  which 
they  have  marked  out  for  us,  and  rather  to  follow  than  disturb, 
without  strong  reasons,  what  has  been  already  done.  I  am,  there- 
fore, of  opinion  that  this  conditional  order  should  be  made  absolute, 

O'Brien,  J. 

In  this  case.  I  am  also  of  opinion  that  defendant's  application 
to  set  aside  the  charging  order  of  December  last  should  be  refused. 
I  shall  first  consider  the  question,  as  to  the  construction  of  the 
135th  section  of  the  Common  Law  Procedure  Act  of  1853,  whether, 
under  that  section,  the  estate  or  interest  of  a  judgment  debtor, 
in  u  money "  standing  in  the  names  of  the  Accountant-Geoeral 
of  the  Court  of  Chancery,  Ac,  can  be  attached  to  answer  his  debt  in 
the  same  manner  as  the  estate  or  interest  in  stocks,  funds,  annuities 
or  shares,  so  standing  in  such  names,  could  be  attached.  In  the  first 
clause  of  that  section,  the  word  "money"  is  used,  showing  the 
intention  of  the  Legislature  to  deal  with  "  money"  so  standing,  in 
the  same  manner  as  with  stocks,  funds,  Ac,  so  standing.  The 
question,    however,  arises  upon  the  second  clause  of  the  section 

(a)  7  Exch.  475;  S.  C.,  16  Jar.  375 ;  21  L.  J.,  Exch.,  161. 


QUIN 
V. 
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which,  while  it  empowers  the  Court  or  Judge  to  make  the  attaching  T.  T.  1859* 

Queen*  §  Bench 
or  charging  order,  with  respect  to  such  stocks,  funds,  annuities  and 

shares,  and  the  dividends  thereof,  omits  the  word  "  money?  But, 
in  the  third  clause,  which  provides  for  some  of  the  consequences  o'l 
of  such  charging  order,  the  word  "money"  is  again  used,  as  if  it 
had  been  actually  mentioned  and  dealt  with  by  the  second  clause, 
and  included  in  the  power  thereby  given  to  make  such  charging 
order. 

Plaintiff  contends  that,  upon  the  entire  of  this  135th  section, 
it  should  be  construed  to  include  in  its  provisions  "  money"  as  well 
as  stocks,  funds,  &c.,  standing  in  the  name  of  the  Accountant- 
General,  &c.  But  for  this  purpose  (as  I  have  already  stated  during 
the  argument)  it  will  not  be  sufficient  merely  to  introduce  the  word 
"money"  in  the  second  clause,  after  the  words,  "stocks,  funds, 
annuities  and  shares/9  The  effect  of  doing  so  would  be  only  to  give 
the  Court  the  same  power  with  respect  to  "money"  standing  in 
the  name  of  the  Accountant-General,  as  with  respect  to  "  money" 
standing  in  the  name  of  a  trustee ;  but,  on  referring  to  the  132nd 
section,  which  enables  the  Court  to  charge  stock,  &&,  standing 
in  the  name  of  a  trustee  for  the  judgment  debtor,  we  find  that  it 
does  not  contain  the  word  "  money"  and  does  not,  therefore,  give 
any  power  to  charge  "  money  standing  in  the  name  of  Much  trustee" 
In  order  to  support  plaintiff's  construction  of  the  135th  section,  the 
second  clause  should  be  read  as  if  not  merely  the  word  "  money  " 
had  been  so  inserted  after  the  words  "  stocks,  funds,  annuities  and 
shares"  but  also  as  if,  instead  of  the  words  "as  if  the  same  had 
been  standing  in  the  name  of  a  trustee  for  such  judgment  debtor" 
the  words  of  the  clause  had  been,  "  as  might  have  been  made  in 
"  respect  of  stock,  funds,  annuities  and  shares,  standing  in  the 
"  name  of  a  trustee  for  such  judgment  debtor"  or  to  that  effect.  I 
am  of  opinion  that  we  should  give  the  135th  section  the  con- 
struction contended  for  by  the  plaintiff,  and  that  we  should  read 
it  as  if  those  words,  or  others  to  that  effect,  had  been  inserted  in  it, 
and  that  we  can  do  so  without  violating  any  of  the  settled  rules 
for  the  construction  of  statutes.  It  appears  to  me  that  this  case 
is  within  the  principle  of  the  decision  in  that  of  In  re  Waine- 
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T.  T.  1859*  might  (a).     One  of  the  questions  in  that  case  arose  npon  the  33ni 
Quseu'tBmck. 
>— ^— —     section  of  the  statute,  3  &  4  W.  4,  c.  74,  for  abolishing  fines  sad 

recoveries  in  England  ;  whether,  under  that  section,  the  Court 
of  Chancery,  in  the  event  of  the  protector  of  a  settlement  bang 
convicted  of  treason  or  felony,  became  the  protector  of  that  settle- 
ment, as  well  as  in  the  case  of  the  protector  being  an  infant,  or 
of  its  being  uncertain  whether  the  protector  was  living  or  dead. 
The  early  part, of  that  section  mentions  the  case  of  a  protector 
"  being  convicted  for  treason  or  felony,**  as  well  as  the  cases  of 
11  his  being  an  infant,  or  of  its  being  uncertain  whether  he  was 
living  or  dead,'*  as  the  eases  for  which  provision  was  to  be  made; 
but  the  subsequent  part  of  that  section,  declaring  that  the  Court 
of  Chancery  should  be  the  protector,  in  place  of  the  person  who 
should  be  an  infant,  or  whose  existence  could  not  be  ascertained, 
omits  the  ease  of  a  person  convicted  of  treason  or  felony.  Lord 
Lyndhurst,  however  (in  accordance,  as  would  appear,  with  tee 
opinion  upon  that  question  of  the  Vice-Chancellor,  before  whom  tbo 
case  was  originally  heard),  held  that  the  section  should  be  read 
as  if  the  words  "  in  lieu  of  the  person  who  shall  be  convicted"  feed 
been  inserted  in  the  second  part  of  the  section ;  that  the  omission 
of  these  words  should  be  supplied  by  implication,  or  otherwise  no 
effect  could  he  given  to  the  previous  words,  "  if  any  protector  of  s 
settlement  shall  be  convicted  of  treason  or  felony,"  and  that  it  was 
more  natural  to  supply  such  words  in  the  second  part  of  the  section, 
than  to  adopt  a  construction  which  would  deprive  those  previous  wonfe 
of  all  meaning,  and  would,  in  fact,  have  the  effect  of  striking  them 
out  of  the  Act.  No  subsequent  case,  referring  to  Lord  Lyndbuittb 
decision,  has  been  cited ;  but  it  would  appear  that  his  construction  of 
the  statute  has  been  adopted  by  the  Profession,  as,  if  any  doubt  was 
entertained  of  its  correctness,  it  is  unlikely  that  soefa  doubt  would 
net  have  been  remedied  by  legislation. 

With  respect  to  the  statute  now  before  us,  there  is  the  further 
matter  to  which  I  have  already  referred,  that  the  word  a  manse9 
occurs  not  merely  in  the  first,  but  also  in  the  third  clause  of 
the   185th   section    of   that  statute;    and   is  net    this  a  further 

(a)  1  Ph.  261. 
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ground  for  oar  applying  to  the  construction  of  that  motion  the  T.  T.  1659. 

principle  upon  which  Lord  Lyndhurst  acted  in  Watnewrighfs  case,     — — •  ' 

and  for  oar  supplying,  by  implication,  the  omission  from  the  second  ^ 

clause  of  words  to  the  effect  I  have  mentioned,  instead  of  our    o'kmffb. 
adopting  the  construction  contended  for  by  defendant,  which  would 
deprive  of  all  meaning  the  word  "money,"  as  well  in  the  subse- 
quent as  in  the  preceding  clause,  and  virtually  strike  that  word  out 
of  both  clauses  ? 

The  circumstance  that  the  power  of  charging  " money"  standing 
in  the  name  of  a  trustee  is  not  given  by  the  182nd  section  may 
be  relied  on  as  a  ground  for  our  holding  that  it  was  not  the  in- 
tention of  the  Legislature  to  give  that  power,  by  the  135th  section, 
in  respect  of  "money"  standing  in  the  name  of  the  Accountant* 
Goneral  or  of  the  Incumbered  Estates  Court ;  but  reasons  may 
be  assigned  why  it  should  have  been  considered  expedient  to  give 
such  power,  in  the  latter  case,  though  not  in  the  former ;  and,  inde- 
pendent of  this  consideration,  I  do  not  think  that  any  inference, 
from  that  circumstance,  of  an  intention,  on  the  part  of  the  Legis- 
lature, to  deal  in  the  same  manner  with  the  latter  as  with  the 
former  case,  should  prevail  against  the  more  positive  expression  of  a 
contrary  intention,  by  the  use  of  the  word  "  money,"  in  the  first  and 
third  clauses  of  the  135th  section.  The  observations  of  Baron 
Parke  and  Chief  Baron  Pollock,  in  the  case  of  Millar  v.  Salo- 
mons {a\  have  been  relied  on  by  defendant's  Counsel.  But,  on 
considering  the  facts  of  that  case,  and  the  arguments  in  reply  to 
which  those  observations  were  made,  I  think  it  will  be  found  that 
our  decision  in  the  present  case  is  not  at  variance  with  them. 
Those  observations  were  made  with'  reference  to  the  proposition 
contended  for  in  that  case,  that  the  construction  of  a  statute, 
according  to  the  plain  and  ordinary  meaning  of  its  words,  might 
be  disregarded,  on  the  ground  of  the  injustice  ox  impolicy  of  the 
results  to  which  such  construction  would  lead;  and,  accordingly, 
the  Chief  Baron  states  (5) :— "  That  when  the  meaning  of  a  statute 
"  is  plain,  the  Court  have  nothing  to  do  with  its  policy  or  impolicy, 

(«)  1  Bzch.  Bep.  546,  560.  (6)  p.  560. 
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T.  T.  1859.  "  its  justice  or  injustice ;"  and  "  that,  if  the  meaning  of  the  langnge 
a  used  by  the  Legislature  be  plain  and  clear,  the  Court  have  nothing 
"  to  do  but  to  obey  it." 

These*  or  the  other  observations  in  that  case  do  not,  however, 
affect  the  principle,  that  when  the  intention  of  the  Legislature  can 
be  collected  from  the  statute  itself,  these  words  may  be  modified, 
altered  or  supplied  in  the  statute,  so  as  to  obviate  any  repugnancy 
to,  or  inconsistency  with,  such  intentions  ;  and  in  the  case  now 
before  us,  in  giving  to  the  statute  in  question  the  construction  I 
have  stated,  we  do  so,  not  merely  on  the  ground  that  such  con- 
struction is  in  accordance  with  the  policy  of  the  Act,  and  with 
the  object  which  the  Legislature  had  in  view,  of  extending  the 
rights  and  remedies  of  judgment  creditors,  but  because  we  think 
that  the  intentions  of  the  Legislature  to  give,  by  the  135th  section, 
a  charging  power,  in  respect  of  money,  can  be  sufficiently  collected 
from  the  terms  of  that  section  itself,  and  that  we  are  accordingly 
authorised  to  supply,  in  one  part  of  that  section  those  words,  the 
omission  of  which  would  be  inconsistent  with  such  intention,  and 
with  the  other  clauses  of  that  section. 

From  the  passing  of  the  statute  until  the  present  case,  it  does 
not  appear  that  any  doubt  was  entertained  of  the  statute  having 
given  the  power  to  charge  money  standing  in  the  name  of  the 
Accountant-General ;  and,  in  several  cases,  this  Court  and  the  other 
Courts  of  Law  have  acted  on  the  supposition  that  the  statute  gave 
such  power.  This  would  not,  of  course,  be  a  ground  for  our  present 
decision,  as  the  question  was  not  raised  in  any  of  those  cases; 
but  it  is  satisfactory  to  be  able,  upon  other  grounds,  to  come 
to  a  conclusion  in  accordance  with  the  practice  which  has  hitherto 
prevailed. 

Supposing,  however,  that  the  charging  power  given  by  the  135th 
section  extends  to  money  standing  in  the  name  of  the  Account- 
ant-General, &c,  defendant's  Counsel  further  contend  that  the 
estate  or  interest  which  defendant  has  in  the  money  in  question, 
by  the  Lord  Chancellor's  order,  cannot  be  charged  under  that 
section,  having  regard  (amongst  other  circumstances)  to  the  nature 
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of  the  Suitors'  fund,  as  created  and  regulated  by  statute,  that  it  T.  T.  1859. 

*    ,      .  Queen* $Be*ch. 

is  a  fluctuating  fund,  and  that  though,  in  the  name  of  the  Account- 
ant-General of  the  Court  of  Chancery,  it  is  not  to  the  credit  of  any 
cause  or  matter  pending  in  that  Court.  If  it  were  necessary,  for  the 
purpose  of  the  present  application,  to  decide  this  second  question,  I 
should  be  of  opinion  that  the  charging  order  of  December  last 
was  valid  in  that  respect  also.  Prima  facie  the  case  falls  within 
the  terms  of  the  135th  section,  as  the  defendant,  under  the  Lord 
Chancellor's  order,  is  entitled  to  a  certain  sum,  payable  out  of  a 
fund  standing  in  the  name  of  the  Accountant-General  The 
objection  as  to  the  fluctuating  nature  of  the  fund  was  relied  on 
in  the  case  of  Witham  v.  Lynch  (a),  where  so  much  doubt  was 
expressed  by  the  Court  of  Exchequer  as  to  the  validity  of  a 
charging  order,  upon  an  annuity  or  pension  payable  to  the  late 
Master  Lynch  out  of  the  Suitors'  fund  in  England.  But  that 
objection  does  not,  I  think,  exist  in  the  present  case,  because,  under 
the  statute  19  &  20  Vic,  c.  92,  s.  28,  any  deficiency  out  of  the 
Suitors'  fund,  in  Ireland,  is  to  be  made  good  out  of  the  Con- 
solidated Fund.  In  that  case,  also,  the  charging  order  was  made 
under  the  English  statutes,  1  &  2  Vic^  c.  110,  and  8  &  4  Fife,  c.  82, 
which  do  not  give  the  power  of  charging  a  debtor's  interest  in 
"  money."  In  my  opinion,  however,  it  is  not  necessary  for  this  Court, 
on  the  present  occasion,  to  decide  this  latter  question.  Any  payment 
under  the  charging  order  of  December  last  can  only  be  enforced 
by  an  application  to  the  Lord  Chancellor ;  and,  even  if  our  opinion 
on  this  latter  question  was  not  in  plaintiff's  favour,  I  think  we 
should  leave  the  question  of  the  validity  or  invalidity  of  the 
charging  order,  by  reason  of  the  nature  of  the  Suitors'  fund,  and 
of  the  control  which  the  Lord  Chancellor  or  Court  of  Chancery 
exercises  over  it,  to  be  decided  by  the  Lord  Chancellor.  A  similar . 
course  was  adopted  by  the  Court  of  Exchequer,  in  Witham  v. 
Lynch,  upon  the  grounds,  as  stated  by  Chief  Baron  Pollock,  that 
there  was  sufficient  doubt  to  induce  them  to  let  the  oharging  order 
stand ;  that  if  they  set  it  aside  they  would  conclusively  prevent 


(a)  1  Exch.  Rep.  391. 
VOL.  10.  53  L 
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T.  T.  1659.  the  question  from  being  taken  to  a  Court  of  Appeal,  and  that  if 
Q*ee*'t  Bench     ..  ,....  .»,  «« 

*    -  y/     the  order  was  not  good,  it  might  be  set  aside  by  another  Coot 

v^  For  these  several  reasons,  I  think  the  present  application  should 

o'kkeffe.    be  refused. 


Hayes,  J. 

In  this  case,  two  questions  hare  been  argued  at  the  Bar ;  one 
with  respect  to  the  nature  of  the  Suitors'  Fee-fund,  aa  to  which,  I 
have  only  to  say,  that  I  concur  in  the  judgments  pronounced  by  the 
other  Members  of  the  Court.  I  think  the  words  of  the  Act  of  Par- 
liament are  sufficiently  comprehensive  to  include  thia  fund.  But 
then  comes  the  other  question,  upon  which,  I  confess,  I  do  Dot 
entertain  so  clear  an  opinion  as  my  Lord  Chief  Justice  and  my 
Brother  O'Brien  appear  to  do;  namely,  assuming  the  Sauces' 
Fee-fund  to  be,  from  its  nature  and  constitution,  within  the  pur- 
view of  section  135,  whether,  where  that  fund  is  u  money,"  it  has 
been  made  the  subject  of  legislation,  so  as  to  be  affected  by  a 
charging  order  under  this  section  ?  Now,  as  has  been  said  by  the 
other  Members  of  the  Court,  this  135th  section  consists  of  three 
branches.  The  first,  I  may  call  the  conditional  branch ;  the  second, 
the  legislative,  and  the  third,  the  exceptional  I  quite  concur  in  the 
observations  of  my  Lord  Chief  Justice,  that,  upon  a  review  of 
the  previous  sections,  from  section  131  down  to  section  135,  His 
plain,  aided  as  we  are  by  the  first  or  conditional  branch,  that  it 
was  the  intention  of  the  Legislature  to  legislate  with  respect  to 
money ;  and  I  also  think  it  plain  that,  with  respect  to  the  third, 
or  exceptional  branch,  the  Act  of  Parliament  speaks  as  if  it  had 
legislated  with  respect  to  money,  which  it  enumerates  amongst  the 
other  matters  with  which  confessedly  it  had  dealt  in  the  second 
branch  of  the  section.  But  it  is  that  second  branch  of  the  section 
which  occasions  the  difficulty  which  I  feel  in  this  case.  Unless  we 
can  say  that  the  Btatute  has  legislated  in  this  section  with  respect 
to  money,  it  is  not  sufficient  for  us  to  say  that  it  was  intended 
so  to  do.  The  question  then  is,  has  this  section  legislated  with 
respect  to  money?  Now,  were  it  not  that  the  other  Members 
of  the  Court  differ  from  me,  it  would  appear  to  me  to  be  pretty 
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clear  that  it  has  not;  and  I  have  been  anxiously  waiting  to  hear  T.  T.  1859. 
some  case  cited,  where  the  Court  has  supplied,  in  the  enacting 
clause,  a  word  which  has  been  plainly  omitted  from  it.  Wains- 
wrights  ease  (a)  has  been  cited  and  strongly  relied  upon;  but 
that  case,  in  my  opinion,  does  not  come  up  to  the  present.  There 
the  3  &  4  FT.  4,  c.  74,  s.  33,  expressed  a  clear  intention  that  a 
protector  of  the  settlement  should  be  provided  in  all  those  cases 
of  disability  enumerated  in  the  section.  The  words  of  that  section, 
which  have  been  referred  to,  are : — "  If  any  person,  protector  of  a 
"  settlement,  shall  be  convicted  of  treason,  or  felony,  or  if  any  per- 
"son,  not  being  the  owner  of  a  prior  estate  under  a  settlement, 
"shall  be  protector  of  such  settlement,  and  shall  be  an  infant; 
"  or  if  it  shall  be  uncertain  whether  such  last  mentioned  person  be 
"  living  or  dead,  then  His  Majesty's  High  Court  of  Chancery  shall 
"be  the  protector  of  such  settlement,  in  lieu  of  the  person  who 
"  shall  be  an  infant,  or  whose  existence  cannot  be  ascertained  as 
"  aforesaid."  Now,  had  the  section  stopped  with  the  words  "pro- 
tector of  such  settlement,"  where  they  last  occur,  the  sense  would 
have  been  clear  enough.  I  look  upon  the  words  which  follow,  viz., 
"  in  lieu  of  the  person  who  shall  be  an  infant,  or  whose  existence 
cannot  be  ascertained  as  aforesaid,"  as  merely  expletive.  Wains- 
wrights  case,  therefore,  does  not,  I  think,  square  with  the  present. 
Feeling,  as  I  do,  a  difficulty  in  the  construction  of  this  Act  of  Par- 
liament, I  have  ventured  to  express  the  views  which  I  entertain, 
which,  however,  I  surrender  in  deference  to  the  clear  opinions 
pronounced  by  the  other  Members  of  the  Court. 

Conditional  order  made  absolute. 

(a)  Svpra. 
No«.-86e  UndrkiUi.  Lmgridg*  (6  Jar.,  N.  8„  991 ;  8.  C,  29 L.  J.f  If.  C,  65.) 
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M.  T.  1859. 
Queen's  Bench 


MAHONT  v.  WRIGHT  and  others. 


Nov,  4,  5. 


The  1  &  2  Summons  and  mjliht. — First  count;  that  the  defendants  broke  and 

(Bakers  Act),  entered  the  house  and  stores  of  the  plaintiff,  in  the  town  of  Clonmel, 

expre^orbj  *n  the  county  of  Tipperary,  and  made  a  great  noise  and  disturbance 

plkatioZ  ^  therein,  and  seized  certain  goods  of  the  plaintiff,  to  wit,  divers  loti 

oTm^ark't  °*  oatmeal,  of  g16*1  value»  then  being  in  said  honse  and  stores,  and 

foT^r^?8  carried  away  the  same,  and  converted  and  disposed  thereof  to  their 

46,  Ir.t  and    own  use.  Second  count ;  that  the  defendants  converted  to  their  own 

28G.3,  c.  42, 

Jr.),  the  ju-    use  the  plaintiff's  goods,  that  is  to  say,  several  lots  of  oatmeal 

risdiction 

created  by  the       Defence ;  that  before  and  at  the  time  of  the  committing  of  the 

being  super-     grievances  and  acts  in  the  writ  of  summons  and  plaint  complained 

not  substituted  °*»  tne  defendants  were  market  jurors  of  the  corporate  town  of 

riw^confeSed  clonmel»  in  the  county  of  Tipperary,  duly  returned  and  sworn  to 

on     Marke*     act  as  such  in  said  town,  pursuant  to  the  statute  passed  in  the 

latter    Acts ;     Session  of  the  Parliament  of  Ireland  which  was  held  in  the  27th 

and,  therefore, 

market  juries  year  of  the  reign  of  his  late  Majesty  King  George  ike  Third,  inti- 

are  justified, 

underthe  Mar-  tuled,  "  An  Act  for  establishing  Market  Juries  in  Cities ; "  and 

ket     Juries  .  *■•*«.  * 

Acts,  in  seizing  the  subsequent  statute  passed  m  the  Session  of  the  Parliament  of 

with  other  Ireland  which  was  held  in  the  28th  year  of  the  reign  of  his  said 
inferior  qwdi-  late  Majesty,  intituled,  "  An  Act  for  continuing  the  Acts  relative 
fraudulently  " to  Bankrupts,  and  for  revising,  continuing  and  amending  certain 
"jJosSdor  "  temporary  statutes ; "  and  that,  whilst  the  defendants  were  such 
made  up  for  market  jurors,  the  defendants,  as  such  market  jurors,  at  a  season- 
taking  such  able  hour,  to  wit,  on  the  9th  day  of  June  1858,  visited  a  certain 
mixture   and 

the  offender  store-house  of  the  plaintiff,  in  the  said  town  of  Clonmel,  in  which 
before      the 

Chief   Magis-  store-house  provisions,  that  is  to  say,  large  quantities  of  oatmeal, 
trate,   who  is 
empowered  to  deal  with  the  case  pursuant  to  the  1  &  2  Fie.,  c  28. 

Per  Levroy,  C.  J.— The  mere  recital  in  a  subsequent  statute  of  an  intention  to  re- 
peal a  former  specific  statute  will  not  operate,  by  implication,  to  repeal  the  former 
statute.  In  order  to  accomplish  such  a  repeal,  there  must  be  a  clause  to  that  effect 
in  the  latter  statute. 

Per  Lefbot,  C.  J.— Mere  general  words  in  a  subsequent  affirmative  statute,  not 
referring  expressly  to  a  former  specific  statute,  are  not  sufficient  to  effect  a  repeal  of 
the  former  statute,  if  both  statutes  can  stand  together. 
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MAHONY 

V. 
WEIGHT. 


were  then  made  up  for  sale  in  the  said  town ;  and  that  the  defend-  M.  T.  1859* 

Queen* »  Bench 
ante  then  and  there  inspected  the  quality  of  the  said  provisions,  and 

found  them  to  be  fraudulently  and  illegally  made  up,  by  reason  of  the 
admixture  therewith  of  a  large  quantity  of  Indian  meal,  which  was 
not  oatmeal,  and  was  of  much  less  value  than  oatmeal ;  whereupon 
the  defendants,  then  and  there,  as  such  market  jurors,  and  in  dis- 
charge of  their  duty  as  such  market  jurors,  seized  the  said  provisions, 
and  carried  the  same  before  D.  C-,  then  being  Mayor  and  Chief  Ma- 
gistrate of  said  town ;  and  the  defendants  say  that,  save  as  aforesaid, 
they  did  not  commit  any  of  the  acts  in  the  said  writ  complained  of; 
and  therefore  they  defend,  &c. 

Demurrer  to  the  defence.* 

Hemphill  (with  him  R.  Armstrong),  for  the  demurrer. 

The  plea  avers  that  the  oatmeal  was  mixed  with  Indian  meal ; 
but  Indian  meal  is  not  an  "  unwholesome,  or  bad "  or  deleterious 
substance ;  and  as  to  the  adulteration  of  meal,  the  Market  Juries  Act, 
27  O.  3,  c.  46  (Ir.J,  if  it  extended  to  meal,  is  repealed  by  the 
1  &  2  Vic,  c  28.  The  object  of  the  Legislature,  in  the  latter  Act, 
was  to  enact  a  complete  code  of  law  in  Ireland,  as  to  the  adulteration 
of  meal  and  flour ;  and  ample  protection  is  thereby  afforded  to  the 
public :  88.  8,  10,  1 1,  12,  16.  The  two  Acts  cannot  stand  together ; 
by  the  former  Act,  the  market  jurors  are  to  carry  the  provisions,  and 
the  owner  or  person  exposing  them  for  sale,  before  the  Chief  Magis- 
trate, who  is  thereby  "  empowered  to  dispose  of  such  provisions  and 
victuals,  and  of  such  person,  according  to  law ; "  but  by  the  latter 
Act,  specific  penalties  and  punishments  are  created :  Rex  v.  Car 
tar  (a) ;  Rex  v.  Dame  (b) ;  &  Flaherty  v.  M' Do  well  (e) ;  Ex  parte 
Warrington(d). 

Secondly,  even  if  the   Court  should  be  of  opinion  that  the 

(a)  4  Burr.  2026.  (b)  I  Leach,  C.  C.,  27H 

(c)  6  H.  L.  Caa.  142;  S. C.,  4  Jnr.9  N.  8.,  83. 

<d)3DeG.,M.&G.  158, 171;  8.  C,  17  Jnr.  430 ;  22  Law  Jour.,  Bank.,  83. 

#  The  following  points  of  demurrer  were  noted  for  argument 

First.— That  the  statutes  in  the  defence  mentioned  axe  repealed. 

Secondly. — That  the  said  statutes,  even  if  in  force,  do  not  justify  the  acts  com- 
plained of. 
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M.  T.  1859.  27   ff.  3,  c  46  (It.)%  is  not  repealed  as  to  meal,  by  the  1  &  2 
Queen* $  Bench 

Vic,  e.  28,  jet  the  trespasses  of  which  the  plaintiff  complains 

are  not  justified  by  the  27  ft  3,  c.  46  fir.),  or  the  28  ft  3, 
c  42,  by  which  the  former  Act  is  extended  to  counties  of  towns 
and  corporate  towns  in  Ireland.  The  objeet  of  the  27  ft  3, 
c  46  (Ir.)>  was  to  prevent  the  sale  of  "  unwholesome  or  bad 
provisions,  or  victuals  fraudulently  or  illegally  made  up,"  that 
is,  food  of  an  unwholesome  and  deleterious  description,  injurious 
to  health,  which  is  an  offence  punishable  in  a  Criminal  Court: 
2  Bastn  P.  C,  p.  821 ;  4  St.  Com^  2nd  ed.,  p.  317;  but  it 
was  not  intended  by  that  Act  to  enable  the  market  jurors  to  seise 
wholesome  food  of  an  inferior  quality. — [CBhibn,  J.  What  is  the 
object  of  the  words  "  fraudulently  or  illegally  made  up  ?  "J — They 
must  refer  to  some  law  then  existing.  But,  it  is  not  an  Indictable 
or  criminal  offence  to  mix  one  kind  of  meal  with  another  of  an 
inferior  quality :  Rex  v.  Rayn**  (a) ;  although  a  person  pur- 
chasing such  mixed  meal  might  be  entitled  to  maintain  an  action 
for  breach  of  contract  or  warranty. 


J.  B.  Murphy  and  C.  RolUston,  for  the  plea. 

No  statute  has  abolished  or  abridged  the  powers  of  the  market 
juries  in  Ireland,  under  the  27  ft  3,  c.  46,  and  the  28  G.  3,  c  42 ; 
although  it  is  possible  that,  as  to  meal,  the  1  &  2  Vie^  c.  28,  has 
given  cumulative  penalties.  Two  classes  of  provisions,  "  sold  or 
exposed  or  made  up  for  sale,"  are  dealt  with  by  the  statutes  of  ft  3 ; 
one,  u unwholesome  or  bad  provisions,"  and  the  other,  "victuals 
fraudulently  or  illegally  made  up."  Adulteration  is  not  in  express 
terms  mentioned  in  these  Acts,  but  the  adulteration  of  meal  in  any 
manner  is  expressly  prohibited  by  the  1  &  2  Ft*.,  c.  28,  a,  8.  These 
Acts,  therefore,  are  all  consistent  and  may  stand  together.  The 
1  &  2  Ft*.,  c.  28,  is  conversant  only  with  the  making  and  selling  of 
bread,  and  the  materials  used  for  that  purpose ;  its  recital  shows  do 
intention  on  the  part  of  the  Legislature  to  repeal  the  Acts  of  ft.  3: 
but  even  if  it  did  so,  that  would  not  be  sufficient,  without  a  clause 

(a)4M.&S.2U. 
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of  repeal:  Dore  v.  Gray  (a) ;  Lyn  v.  Wyn(b).  It  is  a  general  rale,  £.  T.  1859. 
that  subsequent  statutes,  which  add  cumulative  penalties,  and 
institute  new  modes  of  proceeding,  do  not  repeal  former  penalties 
and  methods  of  proceeding  ordained  by  preceding  statutes,  without 
negative  words :  Dwar.  on  Statutes,  2nd  ed.,  pp.  532,  533 ;  Foster9* 
ease(c);  Goldson  v.  Buck(d)\  Dore  v.  Gray(e).  The  question  is 
to  be  decided  by  ascertaining  what  was  the  intention  of  the  Legis- 
lature as  shown  by  the  statutes :  G*  Flaherty  v.  UPDowell  (f) ;  an4 
all  these  statutes  may  be  read  together  consistently,  by  holding  that, 
under  the  statutes  of  G.  3,  the  market  jurors  are  to  be  appointed  for 
the  public  good,  to  exercise  a  proper  supervision ;  and  that  having 
detected  meal  fraudulently  or  illegally  exposed  or  made  up  for  sale, 
they  are  bound  to  seize  the  meal,  and  carry  it  and  the  prisoner  or 
person  selling  it  before  the  Mayor,  who  is  to  deal  with  the  food  and 
the  person  brought  before  him  "  according  to  law/'  that  is,  pursuant 
to  the  1  &  2  Vic*,  c.  28,  which  itself  makes  such  admixtures  as  the 
meal  in  the  present  case  fraudulent  and  illegal. 


R.  Armstrong,  in  reply. 

It  is  conceded  that,  for  an  important  class  of  objects,  the  Market 
Juries  Acts  are  still  in  force ;  but  some  of  their  provisions  have  been 
subsequently  and  more  fully  legislated  upon  as  to  these  latter  pro- 
visions. The  Market  Juries  Acts  are  no  longer  in  force.  The 
Market  Juries  Acts  contemplated  unwholesome  food,  such  as  tainted 
meat  and  the  like.  When  those  Acts  were  passed,  it  was  no  offence, 
either  by  statute  or  at  Common  Law,  to  mix  two  kinds  of  meal 
(both  of  them  fit  for  food)  together.  The  words  "  fraudulently 
or  illegally  made  up"  must  have  referred  to  some  offence  then 
punishable  "  according  to  law ; "  and  such  admixture  not  being 
an  offence,  the  Mayor  would  have  had  no  power  to  deal  with  the 
case,  nor  would  the  market  jurors  be  authorised  by  the  Acts  of 
G.  3  to  seize;  and  therefore,  cadit  qumstio,  for  the  fraud  and 
illegality,  which  is  averred  in  the  plea,  is  merely  the  mixture  of 


(a)  T.  B.  358,  365. 
(c)  11  Bep.  63. 
(e)  Supra. 


(b)  Bridg.  Bep.  122. 
(<Q  15  East,  372,  377. 
(/)S*pra. 
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M.  T.  1859-  oatmeal  and  Indian  meal.    But  the  plea  is  baaed  solely  on  the 
Queen*i  Bench 

statutes  of  O.  3 ;  and  it  is  not  competent,  therefore,  for  the  other  side 

to  rely  on  the  1  &  2  Vic,  c.  28 ;  and  if  so,  how  can  the  defendants 

justify  under  the  statutes  of  (?.  3  ?    But  even  if  it  were  open  to 

the  defendants  to  justify  under  the  1  &  2  Vtc.9  c.  28,  the  plea  Is 

bad,  for  not  averring  that  they  duly  swore  informations  before 

the  Mayor,  to  enable  him  to  act     Assuming,  however,  that  the 

plaintiff  was  guilty  of  an  indictable  offence  under  the  statutes 

of  G.  3,  yet  a  new  penalty  and  punishment  is  created  by  the 

1  &  2  Vic.,  o.   28;  and  the  latter  statute  therefore  repeals  the 

former :  Sramtion  v.  The  Mayor  of  Colchester  (a).    This  is  proved 

conclusively  by  the  8th,  10th  and  1 1th  sections  of  the  latter  Act 

Cur.  ad.  vulL 


AW.  5. 


LlFBOY,  C  J. 

This  case  comes  before  the  Court  on  demurrer  to  the  defence. 
The  action  is  one  of  trespass,  for  breaking  and  entering  the  plain- 
tiff's store,  and  seising  his  oatmeal;  and  the  defence  is,  that  the 
defendants,  as  market  jurors,  armed  with  proper  authority  for  that 
purpose,  and  acting  in  discharge  of  their  duty,  entered  the  store  in 
question,  inspected  the  oatmeal,  and  found  it  to  be  u  fraudulently 
and  illegally  made  up,"  by  reason  of  the  admixture  of  a  large  quan- 
tity of  Indian  meal,  which  was  not  oatmeal,  and  was  of  much  leas 
value  than  oatmeal ;  whereupon,  as  was  the  duty  of  the  defendants, 
they  seized  the  mixture.  The  plaintiff  demurs  to  the  defence,  and 
of  course  he  thereby  admits  the  statements  in  the  defence,  with  their 
legal  consequences.  The  grounds  upon  which  it  is  contended  that 
the  defence  is  bad  are,  first,  that  the  statutes  of  G.  3,  under  which 
the  defendants  acted  as  market  jurors,  are  either  wholly  repealed  by 
the  1  &  2  Ffe.,  c.  28,  or,  secondly,  that,  at  all  events,  they  are 
partially  repealed,  as  to  the  subject-matter  of  this  action.  Now  I 
think  it  is  only  necessary  to  look  at  the  statutes  which  constitute 
the  authority  of  market  jurors,  the  27  G.  3,  c  46  (Ir.)>  and  28 
G.  3,  c  42  (Ir.Jy  and  at  the  1  &  2  Vic.,  c.  28,  which,  it  is  contended, 
operates  as  a  repeal  of  the  former  statutes,  at  all  events  as  to  the 

(a)  6  EL  &  BL  246 ;  S.  C,  2  Jar.,  N.  §.,  809;  25  Law  Jour.,  M.  C,  73. 
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subject-matter  of  this  action ;  and  we  find  that,  instead  of  the  former  M.  T.  1859. 
Acts  being  repealed  by  the  latter,  the  former  are  distinct  Acts,  and  Q"***'*^**?* 
the  subsequent  Act  is  a  beneficial  amendment  of  the  former  Acts,      MAHON* 
and  calculated  to  supply  their  defects ;  and  it  would  be  a  very  great      wkight. 
inconvenience  to  the  public  if  we  were  constrained  to  hold  that  the 
market  jurors,  whose  duties  are  of  such  vast  importance  to  the 
public,   have  no '  jurisdiction   as  to  this  species  of  fraud.      The 
27  O.  3,  c.  46  (Ir.),  which  is  extended'  by  the  28  G.  3,  c.  42,  to 
corporate  towns  in  Ireland,  recites  that,  "  from  the  great  increase  of 
"  inhabitants  in  the  cities  of  this  kingdom,  the  Magistrates  of  said 
"  cities  cannot  so  strictly  attend  to  the  inspection  of  the  markets 
"as  usual."     Here,  then,  is  a  great  public  object  to  be  attained; 
and  the  statute  then  proceeds  to  make  provision  for  the  constitution 
of  market  juries,   and  to  specify  their  duties;  and  it  imposes  a 
penalty  upon  any  person  summoned  and  returned  to  act  as  a  market 
juror,  who  refuses  or  neglects  to  accept  the  office,  and  to  discharge 
its  duties.     The  discharge  of  these  particular  duties,  therefore,  is  no 
longer  left  to  the  option  or  to  the  voluntary  vigilance  of  the  Magis- 
trates ;  for  the  27  G.  3,  c.  46,  makes  it  incumbent  on  those  who  are 
returned  as  market  jurors  to  accept  the  office,  and  to  discharge  its 
duties.    The  office  is  one  of  great  value  to  the  public,  and  is,  for  the 
reasons  for  which  it  was  instituted,  just  as  important  now  as  ever ; 
for  Magistrates  have  not  more  leisure  now  than  they  had  when  the 
statutes  of  G.  3  were  passed,  to  attend  to  the  duties  which,  by  those 
statutes,  are  cast  upon  the  market  juries.    Therefore,  if  we  were  at 
liberty  to  look  at  the  circumstances  of  the  case,  both  public  conve- 
nience, and  the  continuance  of  the  mischief  which  it  was  the  object 
of  the  statutes  of  G.  3  to  guard  against,  present  every  reason  against 
the  constructive  repeal  of  the  Market  Juries  Acts.  However,  if  they 
are  repealed,  either  expressly  or  by  necessary  implication,  the  public 
must  suffer.    It  is  observable  that  the  1  &  2  Pic,  c.  28,  does  not 
refer  to  the  statutes  of  G.  3,  which  were  thereby  intended,  as  the 
defendant  contends,  to  be  repealed;  on  the  contrary,  it  recites  an 
English  Act  passed,  not  for  the  purpose  of  suppressing  generally  the 
fraudulent  adulteration  of  provisions,  but  to  prevent  frauds  being 
practised  as  to  bread,  and  the  materials  for,  and  mode  of  making 
vol.  10.  54  L 
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M.  T.  1859.  and  selling  bread ;  and,  although  thai  is  an  object  of  great  import- 
Queen  i  Bench 

ance  to  the  public,  it  is  one  of  a  very  limited  nature  in  comparison 

with  the  extensive  jurisdiction  conferred  upon  market  juries  is  to 
provisions  of  all  kinds.  The  1  &  2  Vic.,  o.  28,  then  recites  that  it 
is  expedient  to  assimilate  the  law  in  England  and  Ireland,  as  to 
making  and  selling  bread,  and  the  adulteration  of  meal,  floor  or 
bread ;  and,  with  that  object,  it  repeals  all  Acts  then  in  force  in 
Ireland,  "  as  to  the  making  and  selling  of  bread,  or  the  assize  and 
"  price  thereof,  or  the  punishment  of  persons  who  shall  adulterate 
u  meal,  flour  or  bread,  or  sell  bread  deficient  in  weight."  And  the 
Act  then  enacts  that  "  the  several  bakers  or  sellers  of  bread  in  Ire- 
land "  may  make  and  sell  bread  of  certain  specified  descriptions  of 
grain  or  potatoes,  and  mixed  with  certain  specified  ingredients,  but 
with  no  other  ingredients,  and  subject  also  to  the  regulations  of  the 
statute  (section  2).  The  Act  then  proceeds  in  detail  to  impose  cer- 
tain duties  on  every  baker  or  seller  of  bread  in  Ireland,  in  order  to 
guard  against  fraud  in  the  making  or  selling  of  bread.  But  then  it 
is  argued  that  the  8th  section  of  this  Act  (1  &  2  Ftc,  c  28)  operates 
impliedly  as  a  repeal  of  the  Market  Juries  Act,  as  to  the  sab  of 
adulterated  corn,  meal  or  flour.  It  is  conceded  that  there  is  no 
express  repeal  of  these  Acts,  and  no  reference  whatever  to  them 
in  the  1  &  2  Vic;  but,  it  is  contended,  that  it  repeals  them  by 
implication. — [His  Lordship  here  read  the  1  &  2  Fie.,  c  28,  s.  8.]— 
The  defendant  contends  that  the  implied  repeal  is  effected,  as  to  the 
subject-matter  of  the  seizure  in  the  present  case,  by  this  section 
being  read  in  connection  with  the  1st  section,  which  repeals  all 
Acts  then  in  force  in  Ireland  relating  "  to  the  punishment  of  persona 
who  shall  adulterate  meal,  flour  or  bread."  But  it  is  settled  bj 
authority  that  the  recital  of  an  intention  merely,  in  a  subsequent 
statute,  to  repeal  a  former  specific  statute,  will  not  operate  by  impli- 
cation to  repeal  the  former  statute,  and  that,  in  order  to  effect  such 
a  repeal,  there  must  be  a  clause  of  repeal  in  the  repealing  statute. 
Secondly ;  it  is  also  quite  settled,  that  mere  general  words  in  a 
subsequent  affirmative  statute,  not  referring  expressly  to  a  former 
specific  statute,  are  not  sufficient  to  repeal  such  former  statate,  if 
the  two  statutes  can  stand  together.    Now  there  is  not  one  of  ttae 
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grounds  which  will  authorise  the  Court  in  the  present  ease  to  hold  M.  T.  1859- 
that  the  1  &  2  Vie^  c  28,  repeals  any  part  of  the  Market  Juries  ^^ 
Acts ;  and,  if  we  were  at  liberty  to  collect  the  presumed  intention 
from  the  circumstances  of  the  case,  there  is  everything  against  the 
presumption  thatjthe  Legislature  intended  to  repeal  so  useful  an 
institution  as  market  juries,  since  all  the  reasons  which  render  the 
establishment  of  market  juries  neceBsary  exist  at  this  moment  as 
strongly  as  when  the  statutes  of  G.  3  were  passed.     It  is  urged, 
however,  that  a  special  jurisdiction  has  been  given  to  the  Magis- 
trates, by  the  1  &  2  Ftc,  c.  28,*  to  proceed  by  summons  and  by 
information,    and  that  this  is  an  implied  repeal  of  the  former 
Acts ;  but  there  is  no  reason  why  the  Legislature,  by  conferring 
this  jurisdiction  on  Magistrates,  and  leaving  it  optional  with  any 
person  to  call  them  into  action,  should  be  supposed  to  have  thus 
indicated  an  intention  to  oust  the  jurisdiction  of  the  market  jurors, 
who  are  set  apart  on  behalf  of  the  public,  to  search  out  and  discover 
frauds  of  this  description.     There  is  no  reason  why  this  new  juris- 
diction conferred  upon  Magistrates  should  not  be  superadded  to  the 
authority  previously  given  to  the  market  juries,  and  as  cumulative 
to,  instead  of  superseding,  the  functions  of  the  market  juries.    Ano- 
ther argument  urged  on  the  part  of  the  plaintiff  was,  that  no  specific 
punishment  was  given  by  the  27  C?.  3,  c  46,  for  offences  under  that 
Act ;  but  it  must  be  remembered  that  the  market  juries  had  nothing 
to  do  with  the  punishment;  their  duty  is  merely  to  ascertain  when 
meal  has  been  fraudulently  or  illegally  made  up  for  sale,  and,  when 
they  have  done  so,  they  are  to  seise  it,  and  to  bring  it  and  the 
offender  before  the  Magistrates,  whose  duty  it  is  to  deal  with  the 
case  u  according  to  law."    It  may  be  difficult  to  say  what  pro- 
ceedings on  the  part  of  the  Magistrates  would,  in  the  present 
case,  be  authorised  under  the  27  G.3;  but,  if  there  be  any  defect 
in  that  statute  in  this  respect,  the  statute  is  amended,  and  not 
repealed,  by  the  1  &  2  Fife,  c  28,  which  inflicts  a  fixed  penalty,  and 
gives  a  more  accurate  specification  of  the  mixture  which  the  Legis- 
lature terms  fraudulent  and  illegal,  and  which  makes  it  an  offence 
to  put  into  meal,  which  is  for  sale,  any  ingredient  or  mixture  of 

*  Section*  8,  17,  18. 
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M.  T.  1859,  a  quality  not  equal  or  superior  to  the  meal  with  which  it  is  mixed. 
Queen* s  Bench 

When,  therefore,  the  1  &  2  Vie.,  c  28,  was  passed,  which  nude 

such  mixture  an  offence,  it  became  a  fraudulent  and  illegal  mixture, 

which  it  was  the  duty  of  the  market  jurors  to  seize,  and  a  doty 

which  they  were  bound  to  discharge,  as  much  as  if  such  admixture 

had  been  specifically  pointed  at  by  the  Act  which  constituted 

market  juries.    TfTe  are,  therefore,  of  opinion  that  the  1  &  2  Fie, 

c.  28,  does  not  repeal  the  27  6.  3,  c  46,  in  any  respect,  but,  on  the 

contrary,  is  an  important  supplement  and  cumulative  addition  to 

the  statutes  of  G.  3,  in  order  to  remedy  defects  existing  in  those 

statutes,  as  to  matters  which  are  peculiarly  the  subject  of  legislation 

in  the  1  &  2  Fife,  c.  28. 


O'Brien,  J. 

I  concur  in  the  judgment  of  my  Lord  Chief  Justice.  The 
grounds  which  have  been  taken  in  support  of  the  demurrer  are  two. 
First ;  it  is  said  that  the  statutes  constituting  market  juries  did  not 
authorise  the  acts  complained  of;  and,  secondly,  that  such  a  mixture 
of  oatmeal  as  that  in  the  present  case  was  not  contemplated  by  the 
Market  Juries  Acts.  As  to  the  first  ground,  the  words  of  the 
27  G.  3,  c  46,  s.  1,  as  to  provisions,  are,  "  fraudulently  and  fllegally 
made  up"  for  sale;  and  it  would  be  a  most  narrow  construction  to 
hold  that  those,  words  referred  only  to  that  which  was  a  fraudulent 
and  illegal  mixture  when  the  statute  was  passed,  and  that  it  was, 
therefore,  not  competent  for  the  market  juries  under  that  Act  to 
seize  a  mixture  which,  by  a  subsequent  statute,  was  made  fraudulent 
and  illegal.  When  the  market  jury  has  seized  the  provisions,  their 
duty  is  to  carry  them  before  the  Chief  Magistrate,  who  is  to  dis- 
pose of  them  "  according  to  law ; "  that  is,  their  duty  is  to  put  the 
matter  into  a  proper  train  for  investigation,  to  ascertain  whether  the 
mixture  was,  at  the  time  they  seized  it,  fraudulent  and  illegal,  not 
whether  it  was  so  when  the  Market  Juries  Acta  were  passed ;  so 
that,  even  assuming  that  the  admixture  was  not  an  offence  under 
the  Market  Juries  Acts,  yet  it  is  a  fraudulent  and  illegal  admixture 
under  1  &  2  Vie.,  c.  28 ;  and  then,  in  that  state  of  the  law,  it  wis 
the  duty  of  the  market  jurors  to  seize  the  provisions,  and  bring  then 
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before  the  Magistrate,  to  be  dealt  with  according  to  law.  It  is  not  M.  T.  1859* 
necessary  for  us  to  consider  whether,  under  the  Acts  of  G,  8,  this 
was  a  criminal  offence  or  not,  because  the  Act  of  the  1  &  2  Vic. 
supplies  that  defect,  if  it  existed,  in  the  former  Act,  and  expressly 
makes  such  an  admixture  of  meal  as  that  in  the  present  case  an 
offence.  Then,  as  to  the  second  ground ;  it  is  contended  that  the 
Market  Juries  Acts  are  partly  repealed  by  the  1  &  2  Ftc,  c.  28. 
Now  there  may  be  ground  for  holding  that  a  subsequent  statute 
repeals  a  former  one,  where  different  punishments  are  provided  by 
the  two  Acts ;  but  that  is  not  so  where  one  Act  constitutes  a  par- 
ticular body  of  persons,  and  authorises  them  to  seize  goods,  and  the 
other  Act  empowers  the  Magistrates  to  deal  with  the  articles  so 
seized.  There  is  nothing  inconsistent  in  that.  I  am  clearly  of 
opinion  that  the  mixture  of  the  meal  for  sale  in  the  present  case 
was  fraudulent  and  illegal,  and  that  the  seizure  by  the  market  jury 
was  authorised  by  the  Market  Juries  Acts. 


Hates,  J. 

There  are  two  distinct  duties  in  respect  of  bringing  offenders 
to  justice,  which  devolve  on  Justices  of  the  Peace,  and  this  has 
been,  not  only  in  modern  times,  but  ever  since  the  institution  of  the 
office.  The  first  is,  that  they  shall  act  as  inquirers  and  discoverers, 
for  the  purpose  of  making  the  suspected  offender  amenable  to 
justice ;  this  power  they  have,  in  common  with  every  conservator 
of  the  peace,  from  the  highest  Magistrate  down  to  the  constable. 
Their  second  duty  begins  where  the  first  ends,  and  consists  in 
taking  the  further  steps  necessary  for  bringing  the  offender  to  trial 
and  punishment;  and  this  is  done,  either  by  a  summary  admin- 
istration of  the  Criminal  Law^or  by  committing  or  binding  over  the 
party,  and  thus  putting  the  matter  into  a  train  for  adjudication  by 
a  superior  tribunal.  Now,  we  may  well  suppose  that  the  Legis- 
lature, in  passing  the  27  6.  3,  c  46  (extended  by  the  28  G.  3, 
c.  42),  considered  that  the  Magistrates  were  unable,  from  the 
multiplicity  of  their  duties,  want  of  time  or  other  causes,  to 
discharge  properly  the  former  of  these  duties.  Market  jurors  were 
therefore  appointed  to  act  in  that  branch  of  duty,  and,    for  that 
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M.  T.  1859*  purpose,  were  invested  with  authority,  in  cities  and  corporate  towns, 
and  other  places  where  provisions  should  he  exposed  for  stie, 
to  enter  houses,  and  to  inspect  and  seise  all  provisions  which  they 
should  find  to  be  "  fraudulently  or  illegally  made  up,*  and  to  bring 
both  the  provisions  and  the  persons  offering  them  for  sale  before 
the  Magistrate,  to  be,  by  him,  dealt  with  "according  to  law* 
The  market  jurors  have  discharged  their  duty  when  they  have 
brought  the  offence  and  the  offender  under  the  cognizance  of  the 
Magistrate,  whether  the  offence  be,  as  it  formerly  was,  indictable;  or 
punishable  on  summary  conviction,  as  it  now  is.  Possibly  the  law, 
in  relation  to  the  Magistrate's  duty,  may  have  been  altered ;  but,  in 
my  opinion,  no  change  has  been  made,  as  to  the  duty  of  the  market 
juror.  It  is  still  his  duty  to  have  the  goods  and  persona  brought 
before  the  Magistrate,  and  it  is  for  the  Magistrate,  having  the 
whole  case  before  bim,  to  deal  with  it  "  according  to  law.*  The 
market  jurors  are  persons  taken  from  that  rank  in  life  which  k 
more  competent  to  ascertain  and  understand  what  provisions  are, 
and  what  are  not,  "fraudulently  or  illegally  "  made  up.  Un- 
questionably, these  salutary  provisions,  as  to  market  juries,  con- 
tinued until  the  1  &  2  Vic*,  c  28,  was  passed.  But,  it  is  contended, 
on  the  part  of  the  plaintiff,  that  that  Act  repealed  the  Market 
Juries  Acts,  as  to  the  subject-matter  of  this  seizure-  I  do  not 
concur  in  that  view.  The  express  repeal  of  the  former  statutes 
is  only  as  to  the  punishment  of  certain  offenders,  saying  nothing  as 
to  their  prosecution ;  and  where  the  statute,  in  the  10th  section, 
gives  to  the  Magistrates,  on  sworn  informations,  more  extensive 
powers  than  were  reposed  in  market  jurors,  I  find,  in  the  language 
there  used,  nothing  which  leads  me  to  the  conclusion  that  the  func- 
tions of  this  latter  body  were  to  be  dispensed  with. 

It  is  not  enacted  that  the  offences  there  set  forth  should  be  dealt 
with  in  a  certain  way,  and  not  otherwise.  There  is  no  inconsist- 
ency in  the  earlier  statutes,  imposing  on  market  juries  in  cities  and 
corporate  towns  a  duty  analogous  to  that  which,  by  the  provisions  of 
the  later  statute,  is  imposed  on  the  Justices  of  the  Peace,  to  be 
exercised  over  the  whole  kingdom.  The  1  &  2  Ftc,  c.  28,  contains 
no  negative  words  to  abrogate  the  duties  of  market  jurors ;  and! 
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in  my  opinion,  its  provisions  are  to  be  read  as  cumulative  with  the  M.  T.  1859* 
provisions  of  the  Acts  of  6,  3. * ' 

MAHOKY 
V. 
IiEPBOT,  C.  J-  WRIGHT. 

I  have  authority  from  my  Brother  Pebrih  to  say  that  he  concurs 
in  the  judgment  of  the  Court. 

Demurrer  overruled. 


GOWING  v.  WALSH. 

Nov.  15. 

Action  for  assault   and  false  imprisonment.-— First  count;   that  To  an  action 

for  assault  and 

the  defendant   assaulted   plaintiff,  &c.,   and    imprisoned  and   de»  false  imprison- 
ment on  a  false 

tained   plaintiff  in  custody,  to  wit,  for  half-an-hour,  contrary  to  charge,    the 

defendant 

law,  and  under  a  false  assertion  and   charge,   that  the  plaintiff  pleaded,  by 

had  committed  some  offence  punishable  by  law,  whereby  plaintiff  2tf0nt  tnat  an 
was  injured,  &c.     Second  count;  that  defendant,  on  the  day  and  JfepSintiffl^ 
year   aforesaid,    gave,  at   the   place   aforesaid,    the  plaintiff  into  Jj^'jjj 
custody  of  two  policemen,  and  unlawfully  caused  him  then  to  be  compensation 
arrested  by  two  policemen,  and  unlawfully  ordered  and  caused  them  {"J™m?»  had 

to  search  his  person,  against  his  will,  under  a  false  charge  made  by  a  Presentment 

Sessions  held 
the  defendant,  that  the  plaintiff  had  committed  some  offence  punish-  at  the  Court- 
house of  P.,  of 
able  by  law,  to  the  plaintiff's  damage,  &c    The  fifth  count  com-  which  Present- 
plained  that  the  defendant  again  unlawfully  gave  the  plaintiff  into  the  defendant, 

the  custody  of  a  policeman,  and   caused   him  to   be  detained  in  infections* 

(pursuant  to 
the  6  &  7  W.4,  c  116,  s,  187)  had  been  sworn  by  the  plaintiff  at  Petty  Sessions, 
was  Chairman ;  that  the  plaintiff,  after  the  refusal  of  the  application,  was 
allowed  to  make  copies  from  the  informations,  having  been  first  cautioned  not 
to  take  away  the  informations ;  but  that,  during  the  temporary  absence  of  the 
Chairman,  in  discharge  of  his  duty,  the  plaintiff  was  about  to  leare  the  Court- 
house, with  the  informations  in  his  pocket,  when  the  Chairman,  who  had  then 
returned  to  Court,  in  order  to  prevent  the  plaintiff  from  abstracting  the  informations, 
directed  a  constable,  in  whose  view  the  whole  proceeding  had  occurred,  to  take  the 
informations  from  the  plaintiff;  that  the  constable  did  accordingly  detain  the 
plaintiff,  and  take  the  informations  from  him,  and  that  in  so  doing  no  unnecessary 
violence  was  used,  which  was  the  assault  and  false  imprisonment  complained  of.— 
Hf/d,  overruling  a  demurrer  to  the  defence,  that  the  above  justification  was  a  good 
answer  to  the  action. 
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M.  T.  1859.  custody.  The  sixth  count  was  to  the  same  effect  as  the  fifth  count, 
but  alleged,  further,  that  the  policeman  acted  under  the  orders  of 
the  defendant  as  a  Justice  of  the  Peace,  and  in  the  presence  of  the 
defendant. 

The  defence  to  the  above  counts,  after  averring  that  the  alleged 
grievances  related  to  one  and  the  same  cause  of  action,  and  not  to 
other  or  different  causes  of  action,  justified  under  the  provision* 
of  the  12  Fife,  c.  16,  and  stated  that,  at  and  just  before  the  time 
in  the  said  counts  mentioned,  the  defendant  was  a  Justice  for  the 
Kind's  County,  and  on,  &c.,  a  Special  Presentment  Sessions  was 
being  holden  in  the  public  Court-house  of  Philipstown,  in  the  King's 
County,  under  the  provisions  of  the  Act  of  the  6  &  7  W.  4,  c  116, 
at  which  Presentment  Sessions  the  defendant,  acting  in  the  execu- 
tion of  his  duty,  and  in  his  character  of  a  Justice  of  the  Peace  for 
the  said  county,  was  presiding  as  Chairman  ;  and  that  while  the 
defendant  was  so  presiding  as  such  Chairman,  in  the  said  Court- 
house, the  plaintiff  brought  forward  an  application  for  compensation 
for  a  malicious  burning  of  his  house,  under  the  135th  section  of  the 
said  statute  ;  and  the  plaintiff,  for  the  purpose  of  supporting  his  ap- 
plication, then  and  there  relied  on  an  information  on  oath  of  the 
plaintiff,  and  an  information  on  oath  of  C.  L.,  both  of  which  informa- 
tions had  been  previously  taken  before  the  defendant,  as  a  Justice  of 
the  Peace,  at  the  Petty  Sessions  of,  &c.,  on,  &c,  pursuant  to  the 
provisions  of  the  said  Act  of  Parliament ;  and  thereby  the  said  in- 
formants bound  themselves,  when  called  on,  to  prosecute  the  said 
informations,  otherwise  to  forfeit  to  the  Crown  the  sums  of  money 
therein  respectively  mentioned ;  that  the  application  was  then  and 
there   entertained   by,   and   argued   before,    and   decided  by,  the 
defendant,  who  indorsed   his  opinion  on  the  notice  of  application, 
and  stated  his  reasons  for  disallowing  the  same ;  that  immediately 
after  the  defendant  has  so  expressed  his  opinion,  the  plaintiff  began 
to  collect  (amongst  other  papers),  with  the  intent  of  carrying  away 
the  same,  the  said  two  informations,  and  that  the  Secretary  of  the 
Grand  Jury,  having  insisted  that  the  plaintiff  was  not  entitled  to 
take  away  or  have  the  custody  of  the  said  informations,  the  plain- 
tiff's right  thereto  was  discussed  in  open  Court,  without  objection 
by  the  plaintiff,  and  the  defendant  decided  that  the  plaintiff  was  not 
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entitled  to  take  away  or  have  the  custody  of  said  informations ;  but  M.  T.  1659. 

had  a  right  to  take  copies  thereof,  which  the  plaintiff  then  requested     v . 

and  obtained  permission  to  do ;  that,  after  the  plaintiff  had  been 
permitted  to  have  the  informations  in  open  Court,  for  the  purpose 
of  taking  copies  thereof,  and  while  he  was  copying  the  same,  the 
defendant,  in  the  execution  of  his  duty,  accompanied  the  County 
Surveyor  to  inspect  another  part  of  the  Court-house,  whereupon 
the  plaintiff,  in  the  presence  of  the  Secretary  of  the  Grand  Jury, 
and  of  the  constable  who  had  been  on  duty  in  Court  during  the 
previous  proceedings,  declared  that  he  would  keep  the  informations, 
put  them  into  his  pocket,  and  was  proceeding  to  leave  the  Court- 
house ;  that  defendant  positively  refused,  on  the  request  of  the 
plaintiff,  to  give  up  the  informations,  and  was  in  the  act  of  walking 
out  of  the  Court-house  with  them  in  his  pocket,  when  the  defendant, 
in  order  to  prevent  the  abstracting  of  the  informations,  and  to 
compel  the  delivery  of  the  same,  directed  the  constable,  in  whose 
presence  and  view  the  informations  had  been  abstracted,  to  detain 
the  plaintiff  in  the  Court-house,  and  to  search  him  for  the  informa- 
tions, and  in  so  doing  used'  no  unnecessary  violence,  and  did  no 
unnecessary  damage ;  qua  sunt  eadem. 


Demurrer.* 

Heron  (with  him  Macdonogh),  for  the  demurrer. 

The  defence  admits  the  averment  in  the  plaint,  that  the  defendant 
caused  the  plaintiff  to  be  arrested  on  a  false  charge,  but  does  not  jus- 
tify that  arrest  in  law.  A  Magistrate  can  only  authorise  an  arrest, 
first,  by  way  of  safe  custody  to  answer  an  offence  known  to  the  law  ; 


•  Note. — The  following  points  were  noted  for  demurrer : — First.  That  the 
defence  offers  no  answer  in  law.  Secondly.  That  the  defence  offers  no  justifica- 
tion to  an  action  for  false  imprisonment.  Thirdly.  That  the  defence  does  not 
aver  that  the  plaintiff  had  committed  an  indictable  offence.  Fourthly.  That  the 
defence  does  not  aver  that  the  defendant  caused  the  plaintiff  to  be  arrested,  for 
the  purpose  of  bringing  plaintiff  to  justice.  Fifthly.  That  the  defence  justifies 
the  arrest  and  false  imprisonment,  by  averring  that  the  defendant  caused  the 
plaintiff  to  be  arrested,  for  the  purpose  of  taking  documents  from  the  possession 
of  the  plaintiff.  Sixthly.  That  the  defendant  does  not  aver  that  he  acted  on  any 
information,  in  writing  or  otherwise.  Seventhly.  That  no  legal  purpose  is 
mTerred  to  justify  the  arrest  of  the  plaintiff. 

VOL.  10.  55  l. 
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XL  T.  1859*  secondly,  if  he  commit  for  an  execution ;  and,  thirdly,  if  he  commit 
QHtm'ilHHeh. 
' *-— '     for  contempt:  Bums9  Just*  29th  ed.,    tit   Commitment  L    The 

plaintiff  in  the  present  ease  had  not  committed  any  offence  known 
to  the  law,  and  neither  the  Magistrate's  suspicion  of  the  plaintiff1! 
intention,  nor  his  belief  that  he  was  acting  in  discharge  of  his  doty, 
can  justify  the  arrest  t  Rex  v.  Wilkes  (a).  There  was  no  conviction, 
warrant,  information  or  complaint  in  the  present  case  to  authorise 
an  arrest:  Rem  v.  Bimie (6)_[Lbfroy,  C.  J.  The  question  is, 
was  the  plaintiff  entitled  to  take  away  the  informations?  and  if 
not,  was  the  defendant  justified  in  causing  him  to  be  arrested,  sod 
in  having  the  papers  taken  from  him,  no  more  force  being  used  than 
was  necessary  for  that  purpose?] — The  defence  does  not  justify  on 
the  ground  that  the  plaintiff  was  stealing  documents  in  a  Court  of 
Record.  A  Presentment  Sessions  is  not  a  Court  of  Record ;  and 
whether  the  act  of  the  plaintiff  was  a  proper  one  or  not,  the  Magis- 
trate had  no  jurisdiction  over  the  plaintiff's  person,  and  is  only 
justified  when  acting  legally:  Caudle  v.  Seymour  (c). — [Pbrux,  J. 
It  would  be'  monstrous  to  hold  that  any  person  could  carry  off  the 
documents  on  which  the  Presentment  Sessions  is  to  decide.] 


R.  S.  Foley  (with  him  J.  T.  Ball),  in  support  of  the  defence. 

The  documents  in  question  were  sworn  informations  taken  at 
Petty  Sessions,  pursuant  to  the  6  &  7  W.  4,  c.  116,  s.  137,  which 
the  Clerk  of  Petty  Sessions  is  in  no  ease  to  allow  out  of  his  posses- 
sion :  14  &  15  Vie.,  c.  93,  s.  10,  par.  4.  If  the  plaintiff  had  made  a 
false  information  he  would  have  been  guilty  of  perjury :  6  &  7  W.i, 
c.  116,  s.  172.  The  informations,  therefore,  were  records;  and  by 
the  9  G.  4,  c.  55,  s.  21,*  the  fraudulent  taking  away  of  records, 
including  depositions  and  affidavits,  is  made  a  misdemeanour,  punish- 
able by  transportation ;  and  whilst  a  misdemeanour  continues,  or 
there  is  a  reasonable  apprehension  of  its  renewal,  even  a  private 
person  may  arrest :  Price  v.  Seeley  (d) ;  1  Bums9  Just,  29th  sd\ 


(a)  2  Wils.  151,  158. 
(«)  1  Q.  B.  889. 


(6)  1  Moo.  ft  Bob.  160. 
(<f)  10  CL  A  Fin.  28. 


•  Note. — This  statute,  so  for  as  it  relates  to  the  summary  jurisdiction  of 
Justices  of  the  Peace,  is  repealed  by  the  14  ft  15  Fie.,  c  92,  s.  26. 
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tit.  Arrest  II,  p.  268,  citing  Hawkins  $  Hale's  P.  C.  ;  Com.  Dig.,  M.  T.  1859* 

Quten'iBetich. 
tit.  Pleader  ;  2  Inst.,  p.  52.    The  fact  of  the  plaintiff  mixing  the 

informations  with  his  own  papers,  and  carrying  them  all  off  together, 
makes  no  difference :  1  Hale  P.  C,  p.  513  ;  2  East.  P.  C,  p.  659- 
The  demurrer  admits  the  positive  refusal  by  the  plaintiff  to  give 
up  the  informations  when  requested  by  the  defendant  to  do  so,  and 
also  admits  that  no  greater  force  was  used  than  was  necessary: 
Rex  v.  Milton  (a).  The  constable  who  made  the  arrest  saw  the 
whole  proceeding  from  beginning  to  end*  and  the  defendant,  there- 
fore, was  justified  in  directing  the  constable  to  arrest  the  plaintiff: 
Dereeourt  v.  Corbishley  (6) ;  Spilsbury  v.  Miehlethwaite  (e). 


Maedonogh%  in  reply. 

The  defendant  was  a  known  person,  and  if  a  charge  of  misde- 
meanour was  to  be  made  against  him,  it  must  have  been  on  informa- 
tion :  Atkinson  v.  Carty  (<f  ).  The  defendant  did  not  see  the  alleged 
taking  away  of  the  informations ;  but  ordered  the  defendant  to  be 
arrested  on  a  mere  statement,  not  upon  oath.  In  Dereeourt  v. 
Corbishley,  a  breach  of  the  peace  had  been  committed  in  the 
presence  of  the  policeman.  There  is  no  precedent  to  be  found  for 
this  defence. — [Pkerin,  J.  Do  you  contend  that  there  was  no  right 
to  take  the  informations  away  from  the  plaintiff,  if  he  was  carrying 
them  off,  and  to  detain  him  for  that  purpose  ?] — If  that  were  the 
defence,  the  pleading  is  erroneous,  the  defence  ought  to-  have  denied 
the  imprisonment,  and  justified  the  aasault. 


Lefbot,  G.  J. 

We  have  no  sort  of  doubt  in  this  case ;  and  if  there  were  no 
precedent  we  ought  to  make  one,  for  I  do  not  know  how  the  law  ia 
to  be  administered  if  this  demurrer  were  to  be  allowed.  What  are 
the  facts  of  the  case  ?  A  Presentment  Sessions  is  constituted  for 
administering  an  important  part  of  the  law.  An  application  ia 
made  to  the  Sessions,  by  the  plaintiff,  who  had  suffered  an  injury  for , 

(«)  Moo.  &  MaL  107. 

(6)  5  £1.  &  Bl.  188;  S.  C  24  L.  J.,  Q.  B.,  313 ;  1  Jar.,  N.  S.,  870. 

(c)  1  Taunt.  146.  (4)  1  Jebb  *  Sy.  3fi9. 
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M.  T.  1859.  which  the  law  gives  him  redress,  upon  the  terms  of  his  affording 
Queen' sBench. 


COWING 

V. 
WALSH. 


to  the  law  his  assistance  to  discover  the  perpetrator  of  the  offence 
for  which  he  seeks  indemnification,  and  for  this  purpose  the  plaintiff 
made  a  proper  information,  on  oath,  before  the  proper  tribunal  (a), 
and  left  it  in  the  proper  custody.  Then,  in  order  to  obtain  the 
redress  to  which  the  plaintiff  claimed  to  be  entitled,  he  had  occasion 
to  appear  before  the  Presentment  Sessions,  and  to  have  the  finding 
of  the  Sessions  upon  his  application  (b).  It  happens  that  the  Chair- 
man of  the  Presentment  Sessions  was  the  very  Magistrate  before 
whom  the  informations  had  been  made:  but  still  more,  as  the 
presiding  Magistrate  of  the  Presentment  Sessions,  he  had  a  doty 
to  perform  in  respect  to  the  information.  The  plaintiff  goes  before 
the  Presentment  Sessions ;  the  application  is  investigated  and 
refused  by  the  Sessions ;  and  when  the  Chairman  had  indorsed  the 
opinion  of  the  Sessions,  on  the  application,  as  required  by  the 
statute  (c),  an  opinion  highly  important,  in  respect  to  the  party 
whose  application  had  been  refused,  and  who,  therefore,  might  not 
be  inclined  to  come  forward  and  prosecute,  as  he  was  bound  by  that 
very  information  to  do,  for  the  purpose  of  effectuating  the  ends 
of  justice  (for  if  he  had  sworn  falsely  in  the  informations,  he 
might  have  been  prosecuted  for  perjury,  6  &  7  W.  4,  c.  116, 
s.  172),  the .  Magistrate  very  properly  felt  that  it  was  neces- 
sary to  secure  the  informations,  and  was  bound  imperatively  to 
do  so.  He  finds,  however,  that  the  plaintiff  had  laid  hold  of  them 
and  was  about  to  carry  them  away ;  he  remonstrates  with  him,  and 
refuses  to  allow  him  to  carry  off  the  informations,  but  tells  him  that, 
if  he  desires  it,  he  will  allow  him  to  take  copies  of  them.  All  this 
took  place  actually  in  the  sight  of  the  Magistrate ;  and  if  there  was 
nothing  more  in  the  case  than  this,  it  would  abundantly  show  the 
plaintiff's  purpose  and  intention  to  carry  away  the  documents,  and 
thus  to  frustrate  the  ends  of  justice,  as  well  as  to  commit  a  gross 
violation  of  the  respect  owing  to  the  Court,  and  of  the  statute 
passed  for  the  purpose  of  giving  further  security  to  records  (d). 

(a)  6  &  7  W.  4,  c.  116,  s.  137.  (6)  88.  135,  13& 

(c)  b.  135. 
id)  See  9  G.  4,  c.  55,  s.  21,  and  14  &  15  Vic.,  c.  93,  s.  10,  par.  4. 
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The  plaintiff,  therefore,  in  all  this  proceeding,  was  grossly  violating  M.  T.  1859' 
the  law.  However  the  matter  did  not  end  there :  upon  the  Magis- 
trate going  with  the  County  Surveyor,  for  a  purpose  which  was  not 
only  lawful  in  itself,  but  which  is  averred  by  the  defence  to  have 
been  the  duty  of  the  defendant,  and,  not  leaving  the  Court-bouse, 
the  plaintiff,  during  the  Magistrate's  momentary  absence,  takes  the 
opportunity  to  seize  upon  the  informations,  and  to  keep  them  in  his 
own  custody ;  and  when  he  is  about  to  quit  the  Court-house  with 
them,  the  Magistrate  is  informed  of  it,  and  desires  the  constable 
to  arrest  him  and  to  take  the  documents  from  him.  We  are  told 
that  the  Magistrate  had  no  right  to  have  the  plaintiff  arrested; 
but  we  are  of  opinion  that  the  Magistrate  was  justified  in  doing  so, 
because  the  plaintiff  was  about  to  depart  with  these  documents  which 
he  had  no  right  to  take  away,  which  it  was  a  violation  of  the  law  in 
him  to  take  away,  and  the  Magistrate  having  himself  personally  had 
abundant  intimation  of  the  purpose  of  the  plaintiff,  to  assure  himself 
that  what  the  constable  stated  was  perfectly  true,  namely,  that  the 
plaintiff  was  about  to  leave  the  Court-house  with  the  informations, 
desires  the  constable  to  arrest  the  plaintiff,  and  to  take  away  from 
him  the  documents,  which  he  would  not  give  up  voluntarily.  The 
constable  discharged  his  duty  in  the  best  manner  he  could,  without 
injury  to  the  plaintiff's  person,  and  without  using  any  unnecessary 
violence.  Nothing  more  was  done  than  what  the  Magistrate  was 
entitled  by  law  to  order  to  be  done,  and  in  the  doing  of  which 
it  was  absolutely  necessary  to  cause  the  plaintiff  to  be  detained ;  but 
it  is  not  pretended  that  he  was  detained  an  instant  longer  than 
was  necessary  for  that  which  was  the  legal  right  and  duty  of  the 
Magistrate  and  the  constable.  I  need  not  go  into  the  cases  which 
were  so  aptly  and  properly  cited  by  Mr.  Foley,  and  which  warrant 
the  course  which  was  pursued  here ;  because  there  is  abundance 
in  the  present  case  itself  to  justify  the  arrest  and  detention  of  the 
plaintiff,  for  the  purpose  of  preventing  him  from  doing  that  which 
he  had  no  right  to  do — which  was  an  offence  at  law,  and  which 
would  have  enabled  him  to  defeat  the  ends  of  justice,  and  to  prevent 
himself  from  becoming  a  prosecutor,  as  he  was  bound  to  be  (a).     I 


(a)  s.  137. 
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GO  WING 

V. 
WALSH. 


M.  T.  1859.  feel  that  it  would  be  a  waste  of  time  to  say  anything  more,  in 
Quecn'$Bench, 

such  a  ease  as  this,  to  justify  the  opinion  which  we  have  come 

to  without  hesitation ;  namely,  that  the  detention  of  the  plaintiff 

was  perfectly  justifiable,  and  that  the  demurrer  must  be  overruled. 

It  was  not  necessary  for  the  defendant  to  resort  to  the  Justices  of 

the  Peace  Protection  Act  for  his  justification,  for  I  do  not  know 

how  the  law  is  to  be  administered  if  such  a  defence  were  not  to 

be  sustained. 


O'Brien,  J. 

The  defendant  says,  in  reply  to  the  plaintiff's  action,  it  is  true 
I  did  cause  you  to  be  arrested,  and  that  is  the  supposed  trespaas 
of  which  you  complain,  but  I  did  so  for  the  purpose  of  preventing 
an  offence  being  commited.  The  defence  states  that  the  defendant 
was  walking  out  of  Court  with  the  informations  in  his  pocket,  which 
he  had  been  told  by  the  Magistrate,  the  Chairman  of  the  Court,  not 
to  remove ;  that  the  phunth%  notwithstanding  this  prohibition, 
insisted  upon  doing  so,  and  that,  "  in  order  to  prevent  the  abstract- 
ing  of  the  informations,  and  to  compel  the  delivery  of  them,19  the 
Magistrate  directed  the  constable  to  detain  the  plaintiff,  and  to  take 
the  informations  from  him,  and  that,  in  doing  so,  no  unnecessary 
violence  was  used.  I  think  that  both  the  Magistrate  and  constable 
were  justified  in  getting  possession  of  the  informations;  and,  if 
so,  it  is  only  common  sense  that  that  could  not  have  been  done 
without  detaining  the  plaintiff.  The  case  of  Dereeourt  v.  Cor- 
biihley  shows  that  it  is  not  material  that  the  Magistrate  should 
actually  see  the  offence  committed,  because  the  constable  who 
detained  the  plaintiff,  and  who  acted  by  direction  of  the  Magistrate, 
was  justified  in  what  he  did. 


Hates,  J. 

I  concur  in  the  judgment  of  the  Court,  and  in  the  reasons  which 
have  been  stated  by  my  Lord  Chief  Justice. 

Demurrer  overruled. 
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H.  T.  1860. 
Quem'sBtnch. 


CAHILL  v.  HARTNETT. 

Jan.  24. 

Ejbctment  on  title. — Upon  the  trial  at  Limerick,  before  Keogh,  J.,  In  ejectment 

on  title,  a  new 
at  the  Spring  Assizes  1859,  the  plaintiff  recovered  a  verdict.    In  the  trial  will  not 

following  Term  (E.  T.  1859),  a  conditional  order  was  obtained  for  the  ground  of 

a  new  trial,  on  the  ground  of  surprise,  and  newly-discovered  evi-  ered^eyidence 

dence.    The  newly-discovered  evidence  consisted  of  old  patents  ^^offae 

granted  to  the  Earl  of  Devon,  and  discovered  since  the  trial.    The  ddif*006'  wwh 
°  enaence  mignt 

defendant  produced,  on  the  trial  maps  and  documents  from  the  h*™  .been  ob- 
r  r  tamed  and  pro- 

same  depository  in  which  the  patents  were  also  found  after  the  dnoed  at   the 

former  trial* 
trial 


W.  W.  Brereton  and  J.  S.  Collins  now  showed  cause,  and  cited 
Doe  d.  James  v.  Price  (a)  ;  Cooke  v.  Berry  (b)  ;  Tharpe  v.  Stall- 
wood  (c)  ;  Doe  d.  Kinglake  v.  Bevies  (d). 

Sir  C  O'Loghlen  and  R.  Ferguson,  in  support  of  the  conditional 
order. 

Lefbot,  C.  J. 

The  principle  which  governs  motions  of  this  sort  is  so  well 
established,  that  my  difficulty  is,  to  see  how  the  present  case  is  to 
be  an  exception.  The  general  rule  is,  not  to  grant  a  new  trial 
on  the  ground  of  surprise,  nor  on  the  ground  of  newly-discovered 
evidence,  unless  in  fact  there  appears  to  have  been  actual  surprise, 
or  unless  due  diligence  was  used  before  the  trial  in  searching 
(though  ineffectually)  for  the  evidence  which  is  afterwards  relied 
upon  as  newly-discovered  evidence.  But  it  is  impossible,  in  the 
present  case,  to  say  either  that  there  was  surprise,  or  that  due 
diligence  was  used  in  searching  for  this  new  evidence.    The  new 

(a)  1  M.  A  By.  688,  688.  (6)  1  Wife  96. 

(c)  6  Scott,  N.  R.t  71*,  780.  (d)  7  C.  B.  456,  518. 
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H.  T.  1860.  evidence  comes  from    the    same    source  which  was  open  to  the 

- — ^— -^     defendant  for  the  trial  which  has  taken  place;   the  defence  was 

v  conducted  by  the  same  attorney,  on  behalf  of  the  same  parties,  and 

hartnett.  who  procured  evidence  from  the  same  source.  One  reason  for  the 
general  rule,  which  inclines  the  Court  against  granting  a  new  trial, 
on  the  grounds  which  are  now  relied  on,  is,  that  a  party  is  not  to  be 
encouraged  to  wait  until  he  sees  his  adversary's  case,  and  afterwards 
to  bring  forward  evidence  to  meet  that  case  where  it  pinches  him, 
instead  of  coming  forward  to  meet  it  in  the  first  instance  (I  am  only 
now  adverting  to  the  reason  for  the  general  rule,  and  not  to  what 
has  been  done  in  the  present  case);  and  another  reason  for  the 
general  rule  is,  in  order  to  prevent  the  increase  of  litigation  by 
re-investigations  of  the  same  case.  The  maxim  of  law  is,  "  interest 
reipublica  ut  sit  finis  litium"  There  are  no  grounds  to  take  the 
present  case  out  of  the  general  rule ;  and,  therefore,  as  it  affords  no 
reason  why  it  should  be  excepted  from  the  rule,  we  must  allow 
the  cause  shown  against  the  conditional  order  for  a  new  trial 


CGRADY  v.  DWYER.* 
Jan.  26. 
In  ejectment  Ejectment  on  title. — Upon  the  trial,  before  Keogh,  J.,  at  Lime- 
Sal  wmnoVbe  rick,  at  the  Summer  Assizes  1859,  the  plaintiff  proved  that  the 
pound  of  *  defendant  held  the  land  in  question  for  one  year  only,  which 
e^lyevidence,  nad  exPired«  0°  cross-examination,  the  plaintiff  was  asked  whe- 
when  the  party  ther  ne  had  not  himself  described  the  defendant  as  a  yearly  tenant, 
406  J*6!*  frj*1  in  a  proposal  in  writing  to  a  Cattle  Insurance  Company  ?  to  which 

former  trial,     he  replied  that  he  did  not  remember  doing  so.     The  defendant's 

aware  of  the 

existence  of     case  was,  that  he  was  a  yearly  tenant,  and  had  not  been  served 

the  evidence, 

and  might,  on  a  proper  application  for  that  purpose,  have  obtained  a  reasonable 

postponement  of  the  former  trial  until  he  had  obtained  such  evidence. 

Boles  by  which  the  Court  is  governed  as  to  granting  a  new  trial  on  the  ground  of 
newly-discovered  evidence.  The  Court  is  slow  to  relax  such  rules  in  cases  of  eject- 
ment on  title. 

*  Perrin,  J.,  atacnfc.— Hayes,  J.,  was  sitting  at  Nisi  Prius. 
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with  a  notice  to  quit.  The  jury  found  for  the  plaintiff.  A  condi- 
ditional  order  had  been  obtained,  last  Term,  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence ;  it  appearing  by  affidavit  that 
the  new  evidence  was  the  proposal  to  the  Insurance  Company, 
which  had  been  filled  up  in  the  handwriting  of  the  plaintiff,  for 
the  defendant,  and  in  which  the  defendant,  in  answer  to  the  query 
concerning  his  tenure,  was  described  as  "  a  yearly  tenant  of  the 
lands."  The  answers  to  others  of  the  queries  stated  in  the  pro- 
posal were  not  accurate,  the  defendant  being  described  in  another 
of  the  answers  as  "owner"  of  the  lands.  It  also  appeared  that  the 
attorney  for  the  defendant  had  applied,  before  the  trial,  to  the  Insur- 
ance Company,  for  the  proposal,  but  did  not  receive  it  until  after 
the  trial  had  taken  place. 


H.  T.  1860. 
Queen9$  Bench 

-  ¥  ' 

O'ORADY 

V. 
DWTER* 


Sir  C.  O'LoghUn  (with  him  E.  Sullivan)  now  showed  cause. 
J.  Clarke  and  James  Murphy,  in  support  of  the  conditional  order. 
Sullivan  was  not  called  on  to  reply. 


Lefrot,  C.  J. 

This  is  a  motion  to  set  aside  a  verdict  had  for  the  plaintiff,  in  an 
action  of  ejectment  on  the  title,  upon  the  ground  of  newly-discovered 
evidence.  The  practice  of  granting  new  trials  on  newly-discovered 
evidence  was,  I  may  say,  imported  into  Courts  of  Law  from  the 
Courts  of  Equity,  where  a  bill  is  entertained  to  review  and  reverse 
a  decree,  on  the  ground  of  newly-discovered  evidence.  It  may  not, 
therefore,  be  immaterial,  in  considering  this  question  on  principle, 
to  see  what  was  understood  in  the  Courts  of  Equity  by  the  terms 
"  newly-discovered  evidence."  It  meant  evidence  discovered  since 
the  former  decision ;  and  that  was  founded,  perhaps,  on  this  ground, 
amongst  others,  that  the  Courts,  both  of  Law  and  Equity,  hold  it 
to  be  a  sound  and  important  principle  of  public  convenience  to 
diminish  litigation  as  much  as  possible,  and  not  to  encourage  it, 
and,  therefore,  hold  that  parties  should  not  go  to  trial  until  their 
case  was  prepared  with  all  due  diligence.  This  principle  is  founded 
on  the  maxim  interest  reipublicce  ut  sit  finis  litium.  Another 
vol.  10.  56  L 
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HL  T.  1660.  principle,  which  is  involved  in  these  cases,  and  a  principle  which 
Qu44S*«  Bench 

perhaps  makes  it  of  even  mora  importance  to  the  public  why  we 

should  hold  fast  to  the  rule  of  Law  in  considering  whether  a  second 
trial  ought  to  be  allowed  on  newly-discovered  evidence,  ia,  that  if  a 
party  is  permitted  to  go  to  trial,  and  to  ascertain  what  his  adver- 
sary's case  is,  it  furnishes  an  opportunity  and  a  temptation  to  meet 
that  case  by  undue  means,  under  the  mask  of  newly-discovered 
evidence  (although  I  do  not  mean  to  say  that  that  ia  the  fact  is 
the  present  case).  That  is  in  itself  a  reason  why  the  Court  should 
be  jealous  and  vigilant  in  granting  a  new  trial  upon  this  ground. 
There  is  also  a  third  principle,  which  has  been  equally  adopted 
in  the  Courts  of  Law  as  much  as  in  the  Courts  of  Equity,  viz^  that 
the  evidence  which  is  called  the  newly-discovered  evidence  should 
not  only  have  been  newly-discovered  since  the  trial,  but  should  also 
be  evidence  which,  by  no  reasonable  diligence,  could  have  been 
discovered  before  the  trial,  and,  above  all,  that  it  should  not  be 
evidence  of  which  the  party  was  cognisant,  and  to  which  he  might 
have  had  access  before  the  trial.  Upon  this  principle  Cakill  v. 
ffartnett  (a)  was  decided  in  this  Court,  a  few  days  since,  in  which 
case  the  party  applying  for  the  new  trial  had  access  to  the  place 
where  the  patents  which  constituted  the  newly-discovered  evidence 
were  kept ;  and,  if  he  had  searched  with  due  diligence,  he  might 
have  found  them  there  before  the  trial  Besides  these  three  prin- 
ciples, it  is  also  necessary  that  the  newly-discovered  evidence  should 
not  be  merely  such  as  will  give  the  party  applying  for  a  new  trial 
a  chance  of  gaining  a  verdict;  on  the  contrary,  it  must  be  new 
evidence  of  such  a  character  as  that,  if  true,  it  would  reverse  the 
former  decision  of  the  jury.  In  looking  at  the  present  case,  we 
fail  to  find  any  one  of  these  ingredients,  every  one  of  which  it 
concerns  the  public  safety  aud  convenience  to  adhere  to ;  not  one 
of  them  exists  in  the  present  case.  The  defendant  waa  aware  of 
the  existence  of  the  document ;  he  had  taken  measures  before  the 
trial  to  get  it,  and  if,  before  he  disclosed  his  case,  he  had  applied 
to  the  Judge  below  for  a  postponement,  on  the  ground  that  he 
bad  not  received  an  answer  to  the  letter  which  he  had  written 


(a)  See  ante,  p.  439. 
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to  the  Insurance  Company  for  this  document,  the  Judge  would  H.  T.  I860, 
have  postponed  the  trial ;  and,  in  that  event,  there  need  not  have  *******  gltc  ' 
been  a  re-investigation.  But,  as  to  this  newly-discovered  evidence,  °  GBADT 
which  is  now  relied  upon,  it  is  a  document  made  diverso  intuitu,  dwyeb* 
not  signed  nor  written  with  a  view  to  determine  between  the  plain* 
tiff  and  defendant  that  they  were  about  to  constitute  a  new  tenancy* 
Can  it  be  suggested  for  a  moment  that  they  intended  to  bind  their 
rights  by  that  instrument  ?  It  cannot  be  so  suggested ;  and  are  we 
to  assist  the  party  who  has  now  got  this  document  into  his  posses- 
sion, to  make  use  of  it  for  the  purpose  of  subverting  the  judgment 
which  the  plaintiff  has  obtained,  by  putting  the  document  to  a  pur* 
pose  wholly  different  from  that  for  which  it  was  intended  ?  Would 
not  that  be  almost  to  enable  the  document  to  be  used  for  a  fraud- 
ulent purpose?  All  the  circumstances  of  the  case  run  with  the 
verdict.  The  agreement  and  written  receipts  all  show  a  simple 
holding  for  a  year.  There  is  no  ground,  therefore,  in  this  case 
for  relaxing  the  rule,  or  departing  from  it,  to  prevent  a  possible 
injustice  ;  on  the  contrary,  all  these  circumstances  go  with  the 
verdict  and  the  judgment  Another  circumstance,  which  is  always 
important  to  be  considered  in  these  cases,  is  this,  the  defendant  is 
not  without  remedy ;  he  may  bring  his  ejectment,  on  the  other 
hand;  and  the  Court,  therefore,  should  be  slow  to  relax  a  safe 
rule  in  such  a  case  as  the  present. 
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M.  T.  1859. 

XicmmiimPUttM. 


JOHN  M'MAHON 
v. 
Sir  THOMAS  BARRETT  LEONARD,  Bart,  and  other*. 


M»U17.  fOmmmFkmJ. 

25. 


In  an  action    This  was  an  application  to  restrain  the  defendants  from  levying 

by  A  against 

B,  where  the  execution  upon  a  writ  of  ca.  *a.t  issued  to  recover  costs,  in  par- 

mon  Pleas  had  suance  of  an  order  of  the  House  of  Lords. 

JJ^JtioM^6        An  action  had  heen  brought  by  the  plaintiff  to  recover  damage* 

jjjwg*0  **"    against  the  defendants  for  disturbing  him  in  his  office  ofweigh- 

<*arge,   the      maater  in  the  town  of  Clones.     The  action  was  tried  before  the 
Court  of  Ex- 
chequer Chief  Justice  of  the  Court  of  Common  Pleas,  and  the  plaintiff 
Chamberafter- 

wards  reversed  obtained  a  verdict ;  the  defendants  excepted  to  the  charge  of  the 
their  judg- 
ment, allowing  learned  Judge ;  but,  upon  argument  of  the  bill  of  exceptions,  the 
some  of  the 
exceptions ;       Court  overruled  the  exceptions,  and  gave  judgment  for  the  plaintiff. 

the  plaintiff  in  The  defendants  then  brought  a  writ  of  error  in  the  Court  of  Exche- 

error'  in°£he     4aer  Chamber,  and  the  judgment  given  by  the  Court  of  Common 

Lords.   Pend-  ^lets,  in  favour  of  the  plaintiff,  was  reversed,  and  a  ventre  de  nm 

ceedinjra  wT     awarded>  80me  of  tne  exceptions  to  the  charge  of  the  learned  Judge 
Parliament, 

B,  the  defendant  in  error,  presented  a  petition  to  quash  the  writ  of  error,  which 
application  was  disallowed.  The  House  of  Lords  afterwards  made  an  order,  that 
"  the  Tecord  should  be  remitted,  to  the  end  that  such  proceedings  may  be  had 
thereupon  as  if  no  such  writ  of  error  had  been  brought  into  this  House."  It  then 
directed  that  "  the  said  plaintiff  in  error  do  pay,  or  cause  to  be  paid,  to  the  defend- 
ants  in  error  the  costs  incurred  in  respect  of  the  said  writ  of  error,  including  the 
costs  of  the  said  petition  of  the  defendant  in  error,  &c,  the  amount  of  said  costs 
to  be  certified  by  the  Clerk  of  the  Parliaments."  It  was  subsequently  ordered, 
"  that  the  said  defendants  in  error  do  recover  against  the  said  plaintiff  m  error 
£543.  Is.  4cL,  Ac,  for  his  costs,  &c,  by  reason  of  the  delay  of  the  said  judgment 
of  reversal,  Ac.,  and  also  of  the  proceedings  aforesaid,  to  the  end  that  execution 
should  be  had  thereupon."  The  record  having  been  remitted  to  the  Exchequer 
Chamber,  and  thence  to  the  Common  Fleas,  the  officer  of  the  Court,  without 
further  order,  permitted  the  defendant  in  error  to  issue  execution  against  A  for  the 
amount  of  these*  costs.  A,  having  paid  the  amount,  under  protest,  applied  to  the 
Court  to  set  aside  the  writ  of  execution,  upon  the  ground  that  the  House  of  Lords 
had  no  jurisdiction  to  include  in  their  order  the  costs  of  the  abortive  petition  of 
the  defendants  in  error,  and  that  there  was  no  order  of  this  Court  awarding  execu- 
tion.— Held,  that  this  Court  was  absolutely  bound  by  the  order  of  the  House  of 
Lords. 

Held  also,  that  execution  was  issuable  immediately  upon  the  return  of  the  record, 
with  the  Lords'  order,  without  further  order  of  this  Court. 


COMMON  LAW  REPORTS.  445 

having  been  allowed,  and  the  rest  overruled.    The  plaintiff  then  M.  T.  1859. 

brought  a  writ  of  error  upon  the  judgment  of  the  Court  of  Exche-     w- ^ *  ' 

quer  Chamber,  in  the  House  of  Lords,  for  the  purpose  of  affirming  v 

the  judgment  of  the  Court  of  Common  Pleas.    Prior  to  the  argu-     Leonard. 
ment  of  the  writ  of  error  in  the  House  of  Lords,  the  defendants 
presented  a  petition  to  that  House,  praying  that  the  writ  of  error 
so  brought  upon  the  judgment  of  the  Court  of  Exchequer  Chamber 
should  be  quashed,  as  not  lying  from  a  judgment  awarding  a  venire 
de  novo ;  or,  if  not,  that  the  defendants  should  be  at  liberty  to  file 
a  special  joinder  in  error,  for  the  purpose  of  relying  upon  some  of 
the  exceptions  (and  abandoning  others),  in  support  of  the  judgment 
of  the  Court  of  Exchequer  Chamber.     This  petition  having  been 
argued  by  one  Counsel  at  each  side,  the  House  delivered  an  unani- 
mous opinion  that  a  writ  of  error  did  lie  upon  a  judgment  awarding  a 
venire  de  novo  ;  and  that  the  defendants  should  be  at  liberty  to  rely 
upon  any  of  the  exceptions  in  support  of  the  judgment .  of  the 
Court  of  Exchequer  Chamber,  reserving  the  question  of  costs,  upon 
the  defendants'  petition,  for  the  hearing  of  the  argument  upon  the 
writ  of  error  at  the  Bar.    The  case  came  on  for  argument  upon  the 
7th  of  February  1857 ;  and  upon  the  16th  of  July  1858,  the  House  of 
Lords  made  an  orSer  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  should  be  affirmed,    and  that  the  record  should  be  re- 
mitted, in  order  that  such  proceedings  might  be  had  as  if  no  such 
writ  of  error  had  been  brought  in  the  House  of  Lords ;  and  that 
the  plaintiff  should  pay  to  the  defendants  the  costs  of  the  writ  of 
error  in  the  House  of  Lords,  including  the  costs  of  the  defendants' 
petition,  when  the  amount  of  such  costs  should  be  certified  by  the 
Clerk  of  the  Parliaments ;  and  subsequently  the  House  of  Lords  made 
a  further  order,  which  appeared  upon  the  transcript  as  follows : — 
"  And  it  is  further  considered  by  the  same  Court  of  Parliament, 
"  that  the  said  Sir  Thomas  Barrett  Leonard,  Bart,  Nicholas  Ellis, 
"  Henry  Whiteside  and  Robert  Irwin,  do  recover  against  the  said 
"  John  M'Mahon  £543.  Is.  4d.,  by  the  same  Court  of  Parliament 
"  aforesaid  adjudged  to  the  said  Sir   Thomas    Barrett  Leonard, 
"  Bart.,  &c,  and  with  their  assent,  according  to  the  form  of  the 
"  statute  in  such  case  made  and  provided,  for  their  costs,  charges 
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"  and  damages,  which  thej  have  sustained  by  reason  of  the  deny 
"  of  execution  of  the  said  judgment  of  reversal,  on  pretext  of  pro- 
"  scouting  the  writ  of  error  aforesaid  in  the  House  of  Parliament 
"  aforesaid ;  and  hereupon  the  record  aforesaid,  Ac,  and  also  the  pro- 
"  eaedings  aforesaid  had,  in  the  same  Coart  of  Parliament,  in  the 
<(  premises,  are  remitted,  by  the  same  Court  of  Parliament,  to  the 
"  Exchequer  Chamber  in  that  part  of  the  United  Kingdom  of  Greet 
"  Britein  and  Ireland  called  Ireland,  to  the  end  thai  execution  meg 
"  he  had  thereon." 

It  further  appeared  upon  the  transcript,  that  upon  a  snbee- 
quent  day  a  petition  was  presented  by  the  plaintiff  praying  that 
the  House  might  amend  their  judgment,  by  striking  out  so  much 
thereof  as  awarded  to  the  defendants  the  above  sum  of  £543.  Is.  4d.; 
but  that  their  Lordships  refused  to  comply  with  the  prayer  of  that 
petition.  A  transcript  of  the  judgment  was  accordingly  resitted 
to  the  Court  of  Exchequer  Chamber  in  Ireland,  and  subsequently 
to  the  Court  of  Common  Pleas.  A  writ  of  ca.  sa.  having  issued 
from  the  Court  of  Common  Pleas,  to  enforce  payment  of  the 
above  sum,  this  application  was  mode  to  set  it  aside,  upon  the 
grounds  (amongst  others)  that  the  order  of  the  House  of  Lords  was 
founded  upon  error  in  fact ;  that  it  was  an  interlocutory  order,  upon 
which  execution  could  not  issue,  and  that  there  was  no  judgment 
of  the  Court  of  Common  Pleas  existing  to  ground  such  writ  of 
execution. 


Maedonogh,  in  support  of  the  application* 

The  House  of  Lords  is  not  bound  by  its  own  judgment,  when 
founded  upon  error  in  met,  nor  is  an  Inferior  Court  bound  to 
follow  such  judgment  t  Paul  v.  Joel  (a),  citing  Bright  v.  Hnt< 
ton  (6) ;  and,  therefore,  the  order  of  the  House  of  Lords,  for  pay 
ment  of  these  costs  to  the  defendants,  purporting  to  be  founded 
upon  the  statute  in  such  case  made  and  provided,  vis.,  8  H.l, 
c.  10  (2),  extended  to  Ireland  by  Poyning's  Law,  is  founded  upon 
error  in  fact,  that  statute  not  applying  to  the  case  then  before  the 
House  of  Lords,  and  being  only  applicable  when  "  delay  of  execu- 

(o)  3  Bxch.  432.  (*)  3  H.  of  Lords,  341. 
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tun  "  was  sustained  by  the  plaintiff.    The  defendant*  could  suffer  M.  T.  1859. 

no  "  delay  of  execution  M  in  the  present  esse,  being  in  possession  of     < v > 

no  judgment  upon  which  execution  could  issue :  Sutherland  ▼. 
Willis  (a).  He  sJso  cited  13  Car.  2  (stat.  2),  s.  10 ;  Baring  v.  uoraid. 
Cfttisfi*  (6) ;  8  &  9  G.  3,  c.  13,  s.  2 ;  fPtlfuMU  ▼.  &»tC*(c)  ;  lfoo» 
▼.  Durden(d)\  Lickbarrow  v.  Mason  (e);  The  Bank  of  Inland 
v.  The  Trustees  of  Evans9  Charities  (f)  ;  the  Common  Lew  Pro- 
cedure Act  (1856),  s.  49;  Stanford  ▼.  Robinson  (y) ;  Herbert* 
t  (A) ;  Caesidg  v.  Steward  (t) ;  ^cu?.  45rs  £*tfc«ttofi,  p.  399  (£). 


Whiteside  and  Joy,  contra,  cited  Harrison  v.  «SWdbuy(s); 
7<M»auts/  t.  IF3b'le  (/),  citing  IP  Gavin  v.  &feioartf  (s») ;  the  Common 
Law  Procedure  Act  (1853),  s.  176;  Long  v.  Barrett  (n);  the 
Common  Law  Procedure  Act  (1866),  8.  47 ;  Doe  v.  Amey  (o) ; 
Arch.  Prae^  pp.  517,  622 ;  dPMahon  v.  Leonard  (p). 

Macdonogh,  in  reply,  referred  ioArch.  Prae.  (by  Chittg),  p.  119; 
Anderson  v.  Fitzgerald  (q) ;  Trimhston  ▼.  i&«»«(r)j  2  IWd, 
p.  1 180 ;  3  &  4  Fie,  c.  105,  s.  27  ;  Erdg  v.  Martin  (s) ;  Harvey  v. 
Francis  (t) ;  Tufcf  J  i^rnu,  p.  546. 

Cur.  ad.  twft. 


Mow ahan,  C.  J. 

In  this  case  an  application  has  been  made  by  the  plaintiff  to  set 
aside  a  writ  of  oa.  sa.  that  issued  out  of  this  Court  for  the  sum  of 
£543.  Is.  4d.    We  have  before  us,  on  the  present  motion,  the  writ 


(«)  5  Exch.  961. 

(e)  2  HurL  a  Nor.  446. 

(«)  6  T.  B.  131. 

W3M.4 G.  407. 


(6)  5  East,  545. 

(<Q  2  Exch.  40. 

09  4  Ir.  Com.  Law  Rep. 

(A)  3  Bep.  12  a. 


(i)  2  8c.,  N.  B.,  438 ;  8.  C.v  9  DowL  377- 
(A)  2  H.  of  Lords,  130.  (0  3  H.  of  Lords,  69. 

O)  4  Wil.  &  Shaw,  184. 
(«)  7  Ir.  Com.  Law  Bep.  439;  8.  C,  in  Error,  8  Ir.  Com.  Law  Bep.  331. 
(o)  8M.&W.  565.  O)  6  H.  of  Lords,  1010. 

(q)  4  H.  of  Lords,  516.  (r)  9  CL  A  Fin.  770. 

(s)  8  DowL  P.  C.  343.  (0  7  DowL  P.  C.  194. 


iVbo.25. 
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M.  T.  1859*  of  execution  itself;  and  it  appears  that,  pending  the  notice  of  motion, 
CommonPleas.  ^  M«Mahon  pftid  the  amount  to  tne  Sheriff,  under  protest;  bat 

the  fact  of  payment  in  that  way  does  not  prevent  the  question  being 
now  raised,  as  to  whether  the  execution  should  be  set  aside.  The 
writ  of  execution  recites  in  substance  a  judgment  of  the  House  of 
Lords ;  and  the  short  history  of  the  case  is  this : — Mr.  M'Mahon, 
as  plaintiff  in  an  action,  sought  to  recover  damages  against  the 
defendants,  for  disturbing  him  in  his  office  of  weighmaster  in  the 
town  of  Clones.  The  case  was  tried  before  me  in  this  Court,  and 
the  plaintiff,  Mr.  M'Mahon,  obtained  a  verdict.  Exceptions  were 
taken  to  some  points  ruled  by  me  at  the  trial,  and  were  argued  in 
this  Court.  We  overruled  them  on  argument,  and  pronounced  judg- 
ment in  favour  of  Mr.  M'Mahon.  The  defendants,  however,  proceeded 
by  writ  of  error  in  the  Court  of  Exchequer  Chamber  in  this  country, 
then  consisting  of  twelve  Judges,  not,  as  at  present,  of  seven ;  and 
the  result  was,  that  the  majority  of  that  Court  being  of  opinion 
that  some  of  the  exceptions  to  my  direction  at  the  trial  were  well 
founded,  reversed  the  judgment  of  this  Court,  and  allowed  some 
two  or-  three  of  those  exceptions;  and,  according  to  the  practice 
of  th#  Court  of  Exchequer  Chamber,  they  remitted  the  record  to 
this  Court,  to  award  a  writ  of  venire  de  novo.  Mr.  M'Mahon  then 
brought  a  writ  of  error  in  the  House  of  Lords,  endeavouring  to 
uphold  the  judgment  of  the  Common  Pleas ;  and  it  appears,  on  the 
record  before  us,  that,  after  these  proceedings  were  sent  to  the 
House  of  Lords,  the  defendants  applied  to  the  House  of  Lords  to 
quash  the  writ  of  error,  upon  the  grounds  that  no  writ  of  error 
lay  to  Parliament,  from  a  judgment  awarding  a  venire  de  novo.  That 
motion  appears  to  have  been  discussed  before  a  Committee  of  the 
House  of  Lords,  which  decided  that  Mr.  M'Mahon  had  a  right  to 
bring  his  writ  of  error,  and  ordered  the  defendants  to  join  in  error. 
The  case  was  afterwards  argued  at  great  length  in  the  House  of 
Lords.  Their  Lordships  affirmed  the  judgment  of  the  Exchequer 
Chamber,  with  costs,  which  were  taxed  by  the  proper  officer  of  the 
House  of  Lords  to  the  sum  of  £543.  Is.  4d.  It  is  for  this  sum  that 
the  execution  sought  to  be  set  aside  has  issued ;  and  the  question 
now  is,  whether  we  should  set  aside  the  execution  ?     From  sn 
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inspection  of  the  records  of  our  own  Court,  we  find  that  when  M.  T.  1859. 

the  proceedings  in  the  House  of  Lords  were  remitted  to  the  Exche-     > ™„    ,  * 

quer  Chamber,  and  from  the  Exchequer  Chamber  to  this  Court, 
that  the  proceedings  so  remitted  were  entered  on  our  own  record  Leonard. 
not  as  a  judgment  of  this  Court,  but  of  the  House  of  Lords ;  and 
the  curial  part  of  the  judgment  so  entered  is  as  follows : — "  It  is 
"ordered  and  adjudged,  by  the  Lords  Spiritual  and  Temporal  in 
"Parliament  assembled,  that  the  said  judgment  given  in  the  said 
"Court  of  Exohequer  Chamber  in  Ireland,  reTersing  the  said  judg- 
"  ment  given  in  the  said  Court  of  Common  Pleas  in  Ireland,  be, 
"  and  the  same  is  hereby,  affirmed,  and  that  the  record  be  remitted, 
"  to  the  end  that  such  proceeding  may  be  had  thereupon  as  if  no 
"  such  writ  of  error  had  been  brought  into  this  House ;  and  it  is 
"further  ordered  that  the  said  plaintiff  in  error  do  pay,  or  cause 
"  to  be  paid,  to  the  said  defendants  in  error,  the  costs  incurred  in 
"respect  of  the  said  writ  of  error,  including  the  costs  of  the  said 
"petition  of  the  defendants  in  error,  which  was  argued  by  one 
"Counsel  of  a  side  on  the  1st  day  of  July  1856;  the  amount  of 
"  such  costs  to  be  certified  by  the  C16rk  of  the  Parliament/'  And 
on  a  subsequent  occasion,  after  the  costs  were  taxed,  a  further  order 
or  judgment  was  entered,  in  the  following  words: — "And  it  is 
"  further  considered,  by  the  same  Court  of  Parliament,  that  the  said 
"Sir  Thomas  Barrett  Leonard,  Baronet,  Nicholas  Ellis)  Henry 
"  Whiteside  and  Thomas  Irwin,  do  recover  against  the  said  John 
"  M'Mahon  £543.  Is.  4dM  by  the  same  Court  of  Parliament  afore- 
"said  adjudged  to  the  said  Sir  Thomas  Barrett  Leonard,  Bart, 
u  Nicholas  Ellis,  Henry  Whiteside  and  Robert  Irwin,  and  with 
"their  assent,  according  to  the  form  of  the  statute  in  such  case 
"  made  and  provided,  for  their  costs,  charges  and  damages,  which 
"  they  have  sustained,  by  reason  of  the  delay  of  execution  of  the 
"said  judgment  of  reversal,  on  pretext  of  prosecuting  the  writ  of 
"error  aforesaid;  and  also  the  proceedings  aforesaid,  had  in  the 
"  same  Court  of  Parliament,  in  the  premises,  are  remitted  by  the 
"  same  Court  of  Parliament  to  the  Exohequer  Chamber  of  that  part 
"  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Ire- 
41  land,  to  the  end  that  execution  may  be  had  thereupon." 
vol.  10.  0    57  i. 
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Mr.  Macdonogh,  for  the  plaintiff  Mr.  M'Mahon,  has  argued  at 
considerable  length,  in  the  first  instance,  that  the  House  of  Lorii 
had  no  power  or  authority  to  award  those  costs ;  that  they  not 
being  in  their  nature  interlocutory,  neither  the  House  of  Lords  not 
any  other  Court  have  any  authority  to  award  such  costs,  except 
when  authorised  by  Act  of  Parliament,  and  that  none  of  the  Acta 
giving  costs  apply  to  a  case  like  the  present,  of  a  writ  of  error  from 
an  award  of  a  venire  de  novo,  and,  therefore,  that  this  Court  should 
not  have  issued  an  execution  founded  on  such  a  judgment;  and  he 
further  argued  that  it  was  apparent,  on  the  proceedings,  that  the 
House  of  Lords  had  made  some  mistake,  and  that  they  were  under 
the  impression  that  it  was  the  plaintiff  in  the  cause  who  had  suc- 
ceeded, and  to  whom  they  were  awarding  costs.  It  occurs  to  me 
that  there  can  be  no  foundation  for  this  latter  suggestion.  Though 
the  language  of  the  judgment  is  not  very  accurate,  still  it  is 
impossible  to  doubt  that  what  was  intended  was,  that  the  plaintiff^ 
Mr.  M'Mahon,  who  failed  in  his  writ  of  error,  should  pay  the  costs 
of  the  proceedings ;  and  we  find,  among  the  proceedings  in  the 
House  of  Lords,  that  the  question  whether  the  costs  should  be 
awarded  to  the  defendants  was  expressly  brought  under  the  consi- 
deration of  a  Committee  of  the  House,  to  whom  the  matter  was 
referred,  and  which  Committee  were  of  opinion  that  the  costs  should 
be  awarded.  And,  with  respect  to  the  question  whether  the  Com- 
mittee and  the  House  had  authority  to  award  these  costs,  as  they 
have  done,  I  can  only  say  that,  on  a  motion  such  as  this,  I  diykim 
all  authority  to  inquire  into  the  matter.  The  House  of  Lords  being 
the  Supreme  Court  of  Appeal,  we  being  the  Inferior  Court,  it  is  not 
for  us  to  inquire  whether  they  were  right  or  not  in  doing  what  they 
have  done.  Our  only  inquiry  must  be  what  they  in  fact  did;  and 
this  inquiry  we  have  no  difficulty  in  answering,  by  saying  that  they 
clearly  and  distinctly  adjudged  that  the  defendants  should  recover, 
and  the  plaintiff  pay,  the  sum  in  question,  being  the  amount  of  the 
taxed  costs  of  the  proceedings  in  the  House  of  Lords.  Another 
question  argued  by  plaintiff's  Counsel  was,  whether  these  costs, 
even  though  ultimately  payable  by  the  plaintiff,  could  be  recovered 
immediately,  and  whether  the  levying  of  them  should  not  be  stayed 
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until  the  final  termination  of  the  cause,  and  be  included  aa  a  portion  M.  T.  1869. 
of  the  defendants'  general  costs  of  the  cause,  in  case  the  defendants       .,-v-„  ■ ' 

If'lfAHOR 

ultimately  succeeded,  or  be  set  off  against  the  plaintiff's  costs,  in  v 

case  the  plaintiff  ultimately  succeeded  in  the  cause  ?  and  this,  I  ubohabd. 
confess,  is  the  only  part  of  this  case  on  which  I  at  any  time  enter- 
tained any  doubt ;  and,  if  I  may  be  allowed  to  express  an  opinion 
on  the  subject,  I  must  say  that,  in  my  opinion,  the  House  of  Lords 
Would  have  acted  more  in  accordance  with  what  has  been  considered 
the  practice,  if  not  the  law,  in  such  cases,  if,  though  they  had 
awarded  the  costs  to  the  defendants,  they  had  directed  that  the 
levying  of  them  should  be  stayed  until  the  final  termination  of  the 
cause,  so  that  there  should  be  only  one  execution;  still  I  am  of 
opinion  that,  if  there  has  been  any  miscarriage,  the  House  of  Lords, 
and  not  this  Court,  is  the  only  tribunal  to  set  it  right;  and  that, 
as  the  House  of  Lords  has  ordered  the  amount  to  be  paid,  and 
transmitted  the  record  to  this  Court,  that  execution  should  be  had, 
and  has  not  in  any  way  suspended  the  issuing  of  that  execution, 
that  we  have  no  power  or  authority  to  stay  such  execution.  The 
only  remaining  objection  made  by  plaintiff's  Counsel  was,  that, 
even  if  these  costs  were  immediately  recoverable,  they  could  be  so 
recovered  only  by  attachment,  or  some  such  proceeding,  as  on  an 
interlocutory  order,  either  in  the  House  of  Lords  or  in  this  Court, 
and  not  by  execution  out  of  this  Court;  more  especially  as  the 
judgment  or  order  of  the  House  of  Lords  has  not  in  any  way  made 
the  order  a  judgment  of  this  Court.  The  answer  to  this  objection 
is,  that  the  order  in  question,  of  the  House  of  Lords,  was  a  judg- 
ment, and  not  an  interlocutory  order;  and  the  judgments  of  the 
House  of  Lords  are  always  enforced  by  the  execution  of  this  Court, 
or  such  other  of  the  Superior  Courts  here  as  the  proceedings  have 
been  brought  from  and  remitted  to. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  present  motion 
must  be  refused.  I  am  also  of  opinion  that,  if  the  questions  sought 
to  be  raised  by  the  plaintiff's  Counsel  could  be  at  all  discussed, 
they  could  be  so  only  in  an  action  against  the  defendants,  for  the 
amount  under  the  execution,  in  which  action  the  defendants  would 
justify  under  the  judgment  of  the  House  of  Lords.    I  am  of  opinion, 
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M.  T.  1859-  for  the  reason*  I  have  stated,  that  snch  judgment  would  afford  t 
Cuwrnunrhuii 
< v '     sufficient  justification ;  but,  if  any  doubt  was  entertained  on  the 

M*M  A  HON 

v<  subject,  that  doubt  could  be  much  more  properly  disposed  of  in 

lkonabd,  such  an  aotion,  in  which  the  sufficiency  of  the  justification  could, 
if  necessary,  be  brought  to  the  House  of  Lords,  the  Court  of  Final 
Appeal.    We  must,  therefore,  refuse  the  present  motion. 


Ball,  J. 

I  fully  concur  in  the  judgment  delivered  by  the  Lord  Chief 
Justice,  and  in  the  reasons  stated  by  him  as  founding  that  judgment 
He  has  delivered  the  judgment  of  the  Court,  and  I  do  not  think  that 
anything  is  to  be  added  to  what  he  has  so  clearly  stated. 

Keooh,  J. 

After  the  full  and  elaborate  judgment  pronounced  by  the  Lord 
Chief  Justice,  I  feel  that  there  is  hardly  anything  which  I  can 
add.  There  is,  however,  one  observation  that  I  shall  make,  and  it 
is  this ;  that  although  it  was  stated  by  Mr.  Macdonogh  that  there 
were  three  distinct  objections  to  the  execution  of  this  Court,  jet 
that,  no  matter  how  the  argument  was  applied,  they  all  amounted 
to  this,  that  the  present  motion  was  an  application  to  this  Court,  by 
way  of  appeal  from  the  judgment  of  the  House  of  Lords;  although 
this  distinction  was  taken,  that  this  Court,  although  an  Inferior  Court, 
was  at  liberty  to  examine  the  decision  of  the  House  of  Lords,  for 
the  purpose  of  ascertaining  whether  or  not  there  was  error  in  fad 
in  that  decision ;  and  that  if  it  appeared  that  their  judgment  was 
founded  upon  an  error  in  fact,  we  should  not  carry  it  into  effect 
I  confess  I  am  at  a  loss  to  understand  what  is  the  meaning  of  saying 
that  we  are  to  look  into  this  judgment,  to  see  if  there  be  error  ts 
fact.  What  may  this  error  in  fact  be  ?  Mr.  Macdonogh  says,  that 
the  judgment  of  the  Lords  itself  shows  us  what  it  is,  via.,  by  awarding 
costs  and  damages  to  the  defendants  in  error,  directing  that  such 
costs  and  damages  were  to  be  levied  by  execution  ;  and  declaring 
that  such  award  and  direction  were  made  according  to  the  provisions 
of  the  statute  in  such  case  made  and  provided ;  whereas  Mr.  Mac- 
donogh  contends  that  the  statute  referred  to  does  not  apply  to  this 
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particular  cue:  and  thus  it  is,  as  he  alleges,  that  the  judgment  of  M.  T.  1859* 
the  Lords  indicates  what  the  error  in  fact  is.    Bnt  it  occurs  to  me,     — v 

ului  HOW 

is  not  this  a  question  of  law,  founded  upon  a  consideration  of  the  pro-  v 

visions  of  this  statute  ?  and  if  we  are  to  entertain  this  question,  must  uonabd. 
we  not  decide  that  the  House  of  Lords  could  not  have  based  their 
judgment  upon  anything  else  besides  this  Act  of  Parliament  ?  We 
cannot,  in  my  opinion,  look  into  this  judgment  of  the  House  of 
Lords,  for  the  purpose  of  seeing  whether  or  not  there  be  error  in 
fact  in  that  judgment,  without  involving  ourselves  in  the  other 
question,  viz.,  whether  or  not  St  is  founded  upon  error  of  law  ;  and, 
therefore,  we  cannot  review  this  judgment,  either  upon  a  question  of 
error  in  fact  or  error  in  law. 

We  must,  therefore,  go  back  to  the  original  proposition,  that  this 
Court  is  not  at  liberty  to  review  a  judgment  of  the  House  of  Lords. 
If  this  be  so  as  to  the  first  proposition  contended  for  by  Mr. 
Macdonogh,  and  if  it  is  admitted  that  the  order  of  the  Lords 
cannot  be  impeached,  it  is  in  the  next  place  contended  that,  the 
Lords  having  awarded  these  costs,  and  having  directed  that 
execution  should  be  had  upon  their  order,  this  Court  shall  see 
that  the  execution  should  not  be  impromdently  had  thereon ; 
and  that  we  must  consider  what  the  proper  practice  is,  and  that, 
although  these  costs  have  been  taxed  and  certified,  and  the  pro- 
ceedings remitted  to  this  Court,  in  order  that  the  amount  should 
be  levied,  that  we  are  nevertheless  to  interpose,  and  say  that  the 
House  of  Lords  intended  that  execution  was  not  to  be  immediate, 
but  that  the  amount  was  to  be  levied  at  some  future  day.  But  it 
appears  to  me  that  this  is  precisely  coming  back  to  the  former  ques- 
tion ;  for  it  amounts  to  this,  that  this  Court  is  to  be  at  liberty  to  alter, 
and  interpolate  something  of  its  own  into,  the  judgment  of  the  House 
of  Lords. 

We  now  have  to  consider  whether  this  is  the  ordinary  case  of  a 
judgment  of  the  House  of  Lords  awarding  costs.  We  have  all  the 
proceedings  before  us,  and  we  find  that  a  petition  has  been  pre- 
sented by  Mr.  M'Mahon  (which  I  am  at  liberty  to  refer  to,  as  it 
appears  upon  the  files  of  the  Court),  by  which,  after  the  House 
of  Lords  had  pronounced  their  judgment  awarding  these  costs, 
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M.  T.  1859*  reasons  and  arguments  of  the  most  comprehensive  character  are 
CowmonPleag* 

presented,  to  induce  them  not  merely  to  stay  execution  for  time 

costs,  but  impeaching  their  jurisdiction  to  make  this  award,  and 
praying  that,  inasmuch  as  they  had  no  power  to  award  these  costs, 
their  judgment  so  far  should  be  reversed.  It  appears  that  tins 
'  petition  was  fully  considered ;  and  we  find  upon  the  record  a  specific 
declaration  that  the  House  of  Lords  adhere  to  their  former  judgment, 
declining  to  yield  to  the  prayer  of  the  petition,  although  their  atten- 
tion was  specifically  drawn  to  this  question  of  costs ;  and  are  we  to 
be  asked,  upon  such  a  state  of  facts,  to  review  this  decision  of  the 
House  of  Lords,  so  pronounced  and  so  re-considered,  as  to  the  very 
question  now  in  debate?  After  the  very  able  judgment  of  the 
Lord  Chixf  Justice,  it  would  be  an  idle  discussion  for  me  to 
enter  into  these  questions,  but  for  some  doubts  expressed  by  him 
as  to  the  last  question ;  i.  *.,  assuming  that  the  jurisdiction  of  the 
House  of  Lords  is  conceded,  and  that  they  have  adopted  the  proper 
course,  and  that  execution  should  issue  for  these  costs,  it  is  never- 
theless contended,  that  there  remains  something  to  be  done  by  this 
Court,  in  the  nature  of  a  rule,  or  an  ideo  considerate*  est,  or 
something  of  that  kind,  in  order  to  give  validity  to  the  judgment 
of  the  Court  of  Ultimate  Appeal,  which  has  been  remitted  to  us. 
I  need  only  express  my  opinion  that  the  judgment  of  the  Lords 
appears  to  be  fully  and  sufficiently  upon  the  roll,  and  that  we 
have  done,  and  properly  done,  all  that  the  order  of  the  House 
of  Lords  directed  that  we  should  do. 

Now,  as  to  the  common  sense  of  the  thing  itself,  why  should 
not  this  execution  issue?  The  more  it  is  contended  that  the 
House  of  Lords  had  no  jurisdiction  to  make  this  order,  upon  s 
writ  of  error  from  a  venire  de  novo,  and  the  stronger  the  argu- 
ments used  against  this  award,  the  stronger  is  the  reason,  now 
that  this  order  has  been  made  by  them,  in  the  teeth  of  such 
arguments,  why  that  execution  should  issue,  and  at  once. 

We  cannot  review  the  decision  of  that  Court,  we  can  only 
carry  its  orders  into  effect.  That  order  in  the  present  case  is 
clear  and  precise,  that  execution  should  issue ;  and  that  execution 
has  issued,  according  to  the  practice  and  rules  of  this  Court. 
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Christian,  J.  M.  T.  185% 

I  should,  for  my  part,  have  been  perfectly  satisfied  to  do  in  this     >- , * * 

m'mabor 
case  as  we  are  enabled  to  do  in  most  of  the  cases  whicti  are  dis- 

cussed  in  this  Court,  namely,  to  rest  my  concurrence  in  the  judgment  Leonard. 
of  the  Court  upon  the  reasons  which  have  been  so  fully  and  clearly 
stated  by  my  Lord  Chief  Justice.  My  Brother  Ball  is  quite 
correct  in  stating,  that  it  was  understood  amongst  us  that  this 
case  should  be  dealt  with  in  that  way ;  and  I  should  have  followed 
his  example,  if  my  Lord  Chief  Justice  had  not  in  his  judg- 
ment invited  an  expression  of  their  reasons  on  the  part  of  the  other 
Members  of  the  Court.  To  that  invitation  I  shall  not  decline  to 
respond,  although  being  conscious  that  in  this,  as  in  all  other 
cases  in  which  my  Lord  Chief  Justice  delivers  the  judgment  of 
the  Court  (which  he  never  does  without  previously  collecting  the 
reasons,  as  well  as  the  opinions,  of  its  other  Members),  little 
beyond  mere  repetition  is  left   for  those  who  would  follow  him. 

The  part  of  the  case  upon  which  alone  any  doubt  existed  in 
my  mind  was,  upon  the  construction  of  the  judgment  of  the  House 
of  Lords,  of  16th  of  July  1858;  t.  *.,  whether  the  words  whioh 
occur  at  the  close  of  it,  "  that  the  record  and  proceedings  had  in 
"  the  Court  of  Parliament  be  remitted,  &c.,  to  the  end  that  exe- 
cution may  be  had  thereupon,"  should  be  held  to  mean  (as 
naturally  they  would)  execution  immediate,  or  should  be  under- 
stood as  embodying  a  reference  to  the  old  principle  of  uniea 
taxatio,  and,  therefore,  as  importing  execution  to  be  done  after 
final  judgment? 

With  respect  to  the  other  propositions  which  were  propounded 
on  behalf  of  the  plaintiff,  I  must  say  that  I  have  not  felt  any 
serious  difficulty.  As  to  the  first  of  them,  namely,  that  we  are  to 
aet  aside  the  execution,  on  the  ground  that  the  judgment  on 
which  it  issued  was  void,  for  want  of  jurisdiction  in  the-  House 
of  Lords,  the  only  doubt  which  ever  crossed  my  mind  was,  whether 
we  ought  to  have  allowed  that  proposition  to  be  argued.  I  care 
not  whether  the  error  which  is  imputed  to  the  House  of  Lords 
be  an  error  in  law  or  an  error  in  fact  (though  it  is  perfectly  clear 
that  it  was,  if  error  at  all,  error  at  law,  and  not  of  fact,  for  th* 
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M.  T.  1859>  judgment  shows  on  the  face  of  it  that  the  Lords  were  in  no  error 
as  to  the  nature  of  the  judgment  which  in  fact  was  pronounced 
below,  but  erred,  if  at  all,  in  supposing  that  to  be  a  judgment 
within  the  operation  of  the  statute  Hem.  7 — clearly  an  error  in  law— 
but  be  it  law  or  be  it  fact),  that  judgment  haying  been  pronounced 
by  the  House  of  Lords,  in  a  matter  within  the  general  jurisdiction  of 
that  High  Court,  •'.  *.,  o  question  of  the  costs  of  parties  in  due  form 
of  law  litigant  before  it,  I,  for  one,  am  of  opinion,  that  the  ques- 
tion whether  we,  sitting  here  in  the  later  stages  of  the  very  same 
cause  in  which  that  judgment  was  pronounced,  and  placed  on  oar 
records,  are  bound  by  that  judgment,  or  are  at  liberty  to  treat  it 
as  a  nullity,  is  one  which,  in  my  opinion,  lies  altogether  outsidethe 
boundary  of  all  legitimate  argument. 

Assuming,  then,  that  the  judgment  of  the  House  of  Lords  is 
valid,  it  was  next  insisted  that  it  was  not  one  which  could  be  exe- 
cuted by  the  process  of  this  Court,  but  that  execution  should  be  had 
either  from  the  House  of  Lords  itself,  or,  at  all  events,  not  here, 
until  after  that  judgment  had  been  followed  up  by  the  judicial 
action  in  some  way  of  this  Court  itself.  But  it  appears  to  me  that 
that  proposition  is  wholly  inconsistent  with  the  true  function  and 
province  of  a  Court  of  Error.  What  a  Court  of  Error  does,  on 
error  duly  brought,  may  be  thus  described:  It  takes  possession  of 
the  roll  from  the  Court  below ;  it  places  upon  that  roll,  as  its  own 
judgment,  that  which  is  the  true  judgment  of  the  law,  under  the 
circumstances,  and  then  returns  the  roll  to  the  Court  below,  with 
this  new  judgment  placed  upon  it.  This  is  literally  what  is  done 
in  the  Exchequer  Chamber,  under  the  Common  Law  Procedure  Act 
(1853),  s.  175 ;  and  although  on  error  to  the  House  of  Lords  a 
transcript,  and  not  the  original  roll,  is  what  is  forwarded,  yet  the 
effect  is  substantially  the  same — the  judgment  of  the  Lords  is 
placed  «on  the  transcript,  and  that  is  remitted  here,  in  order  that 
it  may  be  copied  on  the  roll,  as  the  judgment  of  the  House  of  Lords. 
Then  out  of  what  Court  is  the  execution  to  issue  ?  Not  out  of  the 
Court  of  Error,  which  no  longer  has  possession  of  the  record,  sad 
is  without  officers  and  machinery  for  such  a  purpose.  Clearly, 
then,  out  of  the  Superior  Court*    How,  then,  out  of  that  Coot? 
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Mast  there  be  the  preliminary  of  a  repetition  upon  the  roll,  as  the  M.  T,  1959* 

act  of  the  Inferior  Court,  of  that  judgment,  which  is  already  there 

as  the  act  of  a  Court  of  competent  and  superior  authority  ?    That 

would  be,  in  my  mind,  highly  untechnical,  if  not  presumptuous. 

The  process  of  the  Common  Pleas  is  applicable  to  the  enforcement 

of  a  judgment  placed  upon  its  roll  by  authority  of  a  Court  of  Error, 

just  in  the  same  way,  and  just  as  much  as  of  course,  as  it  is  in  the  case 

of  a  judgment  placed  there  by  authority  of  the  Common  Pleas  itself. 

The  practice  in  this  respect,  as  stated  to  us  by  the  Masters  of  both 

Courts,  the  Queen's  Bench  and  Common  Pleas,  is,  in  my  opinion, 

in  exact  conformity  with  principle. 

But  there  still  remains  open  the  question  which,  I  think,  is  the 
serious  one  in  the  oase,  vis.,  the  construction  and  effect  of  the  judg- 
ment. There  is  nothing  on  the  face  of  it  which  imports  a  stay  of 
execution ;  but  it  was  strongly  argued  that  it  must  be  read  as  em* 
bodying  an  implied  reference  to  the  well-known  principle  in  the 
constitution  of  a  suit  at  law,  which  forbids  execution  on  an  inter- 
locutory judgment,  and  requires  that  there  shall  be  one  judgment, 
one  taxation,  one  execution  at  the  end  of  the  cause.  Now  the 
first  observation  which  occurs  on  that  argument  is,  that  it  might 
have  been  addressed  to  the  House  of  Lords  for  the  purpose  of  in- 
ducing them  to  introduce  an  express  clause  to  that  effect.  But  as 
that  was  not  done,  are  we  at  liberty  to  introduce  one  by  implica- 
tion ?  It  is  true  that  this  judgment  is  in  one  sense  an  interlocutory 
judgment,  having  been  pronounced  in  the  middle  of  the' cause,  but,  in 
another  sense,  H  is  a  final  judgment,  inasmuch  as  the  amount  of  the 
costs  is  ascertained,  adjudged,  and  directed  to  be  levied  by  execu- 
tion, and  inasmuch  as  (as  was  admitted)  no  after  result  of  the  cause 
could  derogate  from  or  alter  that  right.  The  truth  is,  the  whole  of 
this  proceeding  on  writ  of  error  to  the  House  of  Lords,  on  a  judg- 
ment merely  awarding  a  venire  de  novot  and  a  judgment  of  that 
House  thereon,  awarding  costs,  is  novel,  if  not  anomalous ;  and  the 
only  reported  case  in  which  it  appears  to  have  previously  occurred 
is  that  of  Harrison  v.  Stickney  (a).  The  form  of  the  entry  of  the 
judgment  in  the  present  oase  is  peculiar.    There  is,  first,  an  adjudi- 

(a)  2  H.  of  Lords,  106,  130. 
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M.  T.  1859*  cation  that  the  judgment  of  the  Exchequer  Chamber  be  affirmed, 
ComtnoftPkiiit 

and  that  "  the  record  be  remitted,  to  the  end  that  such  proceedings 

"  may  be  had  thereon  as  if  no  such  writ  of  error  had  been  brought 
"into  the  House."  After  that,  follows  the  direction  that  "the 
"  plaintiff  in  error  pay  to  the  defendant  in  error  the  costs  incurred 
"  in  respect  of  said  writ  of  error,  the  amount  of  such  costs  to  be 
"  certified  by  the  Clerk  of  the  Parliament."  Now,  so  far,  there  is 
a  complete  entry  of  a  judgment,  but  of  one  which,  as  to  the  costs, 
was  plainly  only  interlocutory,  because  the  amount  was  as  yet  unas- 
certained ;  and,  therefore,  there  is  no  direction  for  execution,  nor 
any  remittitur  of  the  record  following  the  award  of  coats.  But  the 
costs  having  been  certified  by  the  Clerk  of  Parliament,  the  entry  is 
then  resumed,  the  judgment  of  the  House  is  repeated,  with  this  dif- 
ference ^a  to  the  costs,  that  it  is  now  for  the  payment,  by  the 
plaintiff  to  the  defendant,  of  an  ascertained  sum ;  and  then  imme- 
diately follows  a  new  clause  of  remittitur,  viz.,  that  the  record  be 
remitted,  &c.,  "  to  the  end  that  execution  may  be  had  thereupon.1' 
Now  this  appears  to  present  all  the  characteristics  of  a  judgment 
final  as  to  these  costs,  and  to  be  quite  different  from  the  form  of  an 
ordinary  interlocutory  judgment,  carrying  costs  which  are  unas- 
certained by  that  judgment,  and  must  remain  so  till  after  final 
judgment.  To  insert  in  the  judgment,  by  implication,  such  a 
provision  as  is  contended  for  would  be,  in  my  opinion,  not  merely 
to  add  to,  but  to  contradict,  its  terms.  The  truth  is,  that  all  the 
plaintiff's  arguments  (whatever  be  their  value  otherwise)  come  too 
late  when  urged  upon  this  motion.  The  House  of  Lords  is  the 
tribunal  to  which  they  should  have  been  addressed*  They  might 
have  been,  and,  for  aught  I  know,  were  urged  by  the  defendant  in 
support  of  his  petition,  against  the  House  entertaining  the  writ  of 
error  at  all  They  were,  as  we  know,  urged  upon  the  House  by 
the  plaintiff  himself,  in  support  of  his  petition,  which  my  Brother 
Keogh  has  adverted  to,  in  which  he  sought  to  have  the  award  of 
costs  expunged  from  the  judgment,  and  he  might  have  then 
asked,  and,  for  all  I  know,  did  so,  for,  at  all  events,  a  stay  of 
execution  until  after  final  judgment.  But  after  having  failed  at 
those  stages — after  the  Lords  have  overcome  the  difficulty  of  en- 
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tertaining  the  writ  of  error  at  all,  and  of  awarding  costs  upon  it  M.  T.  1859* 

ComhwuPIcom, 
at  all,  it  is,  in  my  opinion,  quite  too  late  now  to  ask  us,  upon  those 

grounds,  to  interfere  with  an  execution  which  is  simply  conse- 
quential upon  the  judgment  as  it  stands.  I  find  nothing  in  the 
language  or  nature  of  the  judgment,  or  in  the  justice  or  reason  of 
the  case,  which  would  warrant  us  in  interpolating  a  clause  which 
not  only  the  terms  of  the  judgment  do  not  import,  but  which  they 
contradict. 

I,  therefore,  concur  in  the  judgment  of  the  Court. 

No  rule. 


MASSY  9.  TRAVERS  and  others. 


T.  T.  1860. 
June  6* 


This  was  an  action  of  ejectment  upon  the  tide,  brought  to  recover  In  a  marriage 

settlement,  the 
possession   of  the   lands  of  Ballinamony.  otherwise  Moorestown,  ultimate  re- 
mainder to  the 
Ballymackredmond,  Ballinbroky  otherwise    Ballibroky,  and  other  settlor  in  fee- 
denominations,  situate  in  the  barony  of  Ibane  and  Barryroe,  in  the  not  come  with- 
This  case  was  tried  before  Mr.  Baron  Hughes,  at  Srationof?he 


county  of  Cork. 

the  last  Assizes  for  the  county  of  Cork. 
The  plaintiff's  case  was  as  follows  :- 


marriage,  or 
any  other  oon- 

-That  by  deed  of  settlement,  "deration 

*  ^  moving  from 

bearing  date  the  25th  of  March  1780,  and  made  between  John  the  Wlfe»  »*d 
°  amounts   sim- 

Moore  Travers,  of  the  first  part,  Mary  Orpen,  widow,  of  the  second  Plv  to  a  decla- 
ration of  the 

part,  Mary  Orpen,    spinster   (her   daughter),   of   the   third   part,  continuance  of 

his   old  estate 

Robert  Waller  and  Edward  Wilmot,  of  the  fourth  part,  and  Sir  in  the  settlor. 

A  B,  being 
seised  in  fee, 
by  deed  of  v  settlement  upon  his  first  marriage  in  1766,  conveyed  his  estate  to  the 
use  of  himself  for  life,  remainder  to  the  issue  of  the  marriage  in  tail  male,  remainder 
to  C  D,  his  brother,  for  life,  remainder  to  the  issue  of  C  D,  in  tail  male.  In 
1780,  upon  his  second  marriage,  A  B  conveyed  the  same  estates  to  the  use  of  him- 
self for  life,  remainder  to  snch  sons  of  the  marriage  as  he  should  appoint,  and  in 
default  thereof  to  the  issue  of  the  marriage  in  tail  male,  "  and  in  default  of  such 
issue  to  the  use  and  behoof  of  the  said  (A  B)  and  his  right  heirs  for  ever."  A  B 
had  no  issue  of  the  first  marriage,  and  one  daughter,  M  N,  of  the  second,  to  whom 
he  devised  the  settled  property. — Held,  that  the  conveyance  in  the  first  settlement 
to  C  D,  although  voluntary,  prevailed  against  the  devise  to  M  N. 
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T.  T.  1860.  J.  C.  Colthtrot  and  J.  H.  Orpen,  of  the  fifth  put,  being  mfe 
CowmonPUat. 

in  contemplation  of  the  marriage  of  John  M.  Travel*  and  Miry 

Orpen  the  younger,  after  reciting  an  agreement  to  grant  and 
convey  (amongst  others)  the  lands  and  premises  the  eubjeot-mattar 
of  the  present  action,  to  and  for  the  several  uses,  and  upon  the 
trusts  and  subjects  to  the  limitations,  powers,  provision!  and  condi- 
tions thereinafter  expressed,  of  and  concerning  the  same,  in  pur- 
suance of  the  said  agreement  on  the  part  of  the  said  J.  M«  Traveia, 
and  in  consideration  of  the  marriage  and  the  conveyance  made  by 
Mary  Orpen  the  elder,  said  J.  M.  Travera  conveyed  the  said  lands 
to  the  uses  following :  after  the  solemnisation  of  the  said  marriage, 
to  the  use  of  the  said  J.  M.  Travera  and  his  assigns,  during  the 
term  of  his  natural  life,  and,  from  and  after  the  death  of  the  said 
J.  M.  Travera,  to  the  use  that  the  said  Mary  Orpen,  his  intended 
wife,  in  case  she  should  survive  him,  should  receive  thereont  a 
jointure  of  £170,  with  the  usual  powers  of  entry  and  distress ;  and 
from  and  immediately  after  the  decease  of  the  said  J.  M.  Travera, 
to  the  use  of  the  said  Sir  J.  C  Colthurot  and  J.  H.  Orpen,  for  the 
term  of  300  years,  and,  subject  thereto,  as  to  said  jointure,  to  the  use 
of  such  son  of  the  body  of  said  J.  M.  Travera,  on  the  body  of  the 
said  Mary  Orpen  the  younger  to  be  begotten,  and  the  heirs  male  of 
the  body  of  such  son,  as  the  said  J.  M.  Travera  should,  by  his  last 
will  and  testament  in  writing,  or  by  any  deed  under  bis  hand  and 
seal,  limit  and  appoint ;  and  in  default  of  such  limitation  or  appoint- 
ment, then,  from  and  after  the  decease  of  the  said  J.  M»  Traven, 
chargeable  with  said  jointure,  and,  subject  to  said  term  of  300  yens, 
to  the  use  of  the  first  and  other  sons  of  the  said  J.  M.  Travera,  on 
the  body  of  the  said  Mary  Orpen  to  be  begotten,  and  the  seven! 
and  respective  heirs  male  of  the  several  and  respective  bodies  of 
such  sons,  one  after  another ;  and  in  default  of  such  issue,  then,  sub- 
ject to  and  charged  as  aforesaid,  to  the  use  of  the  said  J.  M. 
Travera,  and  his  right  heirs  for  ever. 

The  following  pedigree  was  stated  and  admitted  at  the  trial :— That 
there  was  issue  of  the  said  marriage  one  child,  a  daughter,  named 
Mary  Anne  Travera ;  that  the  father,  J.  M.  Travera,  died  in  the 
year  1785  ;  that  Mary  Anne  Travera  was  married,  in  the  year  1799, 
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to  John  Maaqr  of  Gleaville,  in  the  oooaty  of  Limerick,  and  that  the  T.  T.  1860. 

plaintiff  was  the  eldest  son  of  that  marriage ;  that  John  Massy,  the     >- — ,_•  * 

plaintiff's  father,  died  in  the  year  1846,  and  that  his  mother  died  in       MA"Y 

the  year  1856 ;  that  John  M.  Travera  had  a  brother,  Robert  Travers,     t&avbbs. 

who  had  an  only  son,  J.  M.  Travers  (the  younger),  under  whom  the 

defendant  claimed,  in  right  of  Lady  Clarke  Travers,  the  only  child 

of  J.  M.  Travers  (the  younger).    The  plaintiff  also  produced  the 

original  will  of  J.  M.  Travers  (the  elder),  dated  the  10th  of  Septemt 

ber  1783,  whereby  he  devised  the  said  lands  to  Mary  Anne  Travers, 

in  these  terms  r— "  I  will  and  bequeath  to  my  only  daughter,  Mary 

"  Anne  Travers,  all  my  lands  and  estate  in  the  barony  of  Inane 

"  and  Barryroe,  on  her  attaining  to  the  age  of  twenty-one  years,  or 

"  day  of  marriage ;  provided  that  such  marriage  is  with  the  consent 

"  of  her  mother  and  guardians,  but  not  otherwise :  and  it  is  also 

"  my  will  and  intent  that  my  said  daughter,  Mary  Anne  Travers, 

"  may  give  and  dispose  of  said  lands  and  estate  to  and  amongst  her 

"  child  or  children,  at  such  time,  and  in  such  manner,  and  in  such 

"  proportions,  as  she,  by  any  deed  executed  in  her  lifetime,  or  by 

"  her  last  will  and  testament,  shall  direct  or  appoint ;  but  if  she 

"  should  die,  and  neglect  disposing  of  said  lands  and  estate  among 

"  her  children,  by  deed  or  will,  then  and  in  that  case,  my  will 

"  is,  and  I  direct,  that  my  said  lands  and  estate  should  go  to  her 

"  eldest  son,  on  his  attaining  the  age  of  twenty-ooe  years,  and  to 

"  every  other  son  aooording  to  priority  of  birth  i  and  if  no  son  or 

"  sons  of  her  should  be  living  at  the  time  of  her  death,  then  my  will 

"  is,  and  I  bequeath  the  said  lands  and  estate  to  her  daughter  and 

"  daughters,  share  and  share  alike ;  and  if  my  said  daughter,  Mary 

"  Anne  Travers,  should  die    leaving  no  issue,  then  and  in  that 

"  case  may  will  is,  that  she  shall  have  full  power  to  will  and  be- 

"  queath  my  said  lands  and  estate  to  her  husband,  during  his  natural 

■'  life-" 

Upon  the  death  of  J.  M.  Travers  (the  elder)}  in  1786,  his 
brother,  Robert  Travera,  had  entered  into  possession  of  the  lands, 
and  possession  of  them  had  been  retained  by  him  and  his  son,  J.  M. 
Travera  (the  younger),  and  the  other  defendants  in  this  action. 

The  defendants  relied  upon  the  Statute  of  Limitations,  and  also  pro- 
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T.  T.  1860.  dueed  a  deed  of  settlement,  bearing  date  the  13th  of  December  1766, 
-  _  v  _-  *  and  made  upon  the  intermarriage  of  J.  M.  Travera  (the  elder)  with 
his  first  wife,  Alice  Byrne,  whereby  the  said  J.  M.  Travera  con- 
veyed the  said  lands  to  the  use  of  himself  for  life,  remainder  to  the 
first  and  other  sons  of  said  marriage  in  tail,  and,  in  default  of  issue 
male  of  said  marriage,  remainder  to  his  brother,  the  said  Robert 
Travera,  for  life,  remainder  to  his  first  and  other  sons  in  tail.  A 
deed  was  also  proved,  executed  in  the  year  1811,  by  J.  M. 
Travers  (the  younger),  the  eldest  son  of  Robert  Travers,  for  the 
purpose  of  making  a  tenant  to  the  pracipe,  and  suffering  a  re- 
covery of  said  lands ;  and  a  recovery  subsequently  suffered  by 
him  was  also  proved. 


Counsel  on  behalf  of  the  plaintiff  submitted  that  the  limita- 
tions to  Robert,  brother  of  J.  M.  Travers  (the  elder),  and  to  his 
issue,  as  contained  in  the  settlement  of  1766,  were  voluntary,  and 
void  against  the  parties  claiming  under  the  settlement  of  1780, 
including  J.  M.  Travers  (the  elder)  the  settlor. 

For  the  defendants  it  was  urged  that,  under  the  settlement  of 
1780,  the  ultimate  remainder  in  fee  to  J.  M.  Travera  the  settlor 
was  either  voluntary,  or  that  he  was  in  simply  of  his  old  estate 
and  that,  therefore,  the  prior  settlement  should  prevail. 

The  learned  Judge  directed  a  verdict  for  the  defendants,  reserving 
leave  for  the  plaintiff  to  apply  to  the  Court  that  the  verdict 
for  the  defendants  should  be  turned  into  a  verdict  for  the  plaintiff, 
if  the  Court  should  be  of  opinion  that,  on  the  facts  and  docu- 
ments, the  plaintiff  was  so  entitled. — [The  facts  will  appear  more 
fully  stated  in  the  judgment  of  the  Court.] 

A  conditional  order,  pursuant  to  leave  so  reserved,  having  been 
obtained — 


J.  Clarke  (with  whom  was  Brewster)  showed  cause. 

The  limitation  to  the  settlor's  brother,  although  void  as  against 
purchasers  for  valuable  consideration,  is  valid  as  against  the  settlor 
himself.  The  ultimate  limitation,  in  the  second  deed  of  settlement, 
to  the  settlor,  merely  operated  as  a  declaration  of  the  continuance 
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of  his  original  estate,  which  remained  after  the  termination  of  the  T.  T.  I860* 

Common  JPfofft* 
particular  estates  the  subject  of  that  settlement. 


Sullivan  and  C.  Barry,  contra. 

If  the  settlor  sell  his  ultimate  remainder, .  a  claimant  under  a 
voluntary  settlement  has  no  title  to  the  purchase-money :  Baking  v. 
*  Whimper  (a).  Therefore  a  volunteer  cannot  claim  the  estate  itself. 
But  every  estate  in  a  marriage  settlement,  whether  to  the  husband, 
wife  or  issue,  is  for  value,  inasmuch  as  the  wife  abandons  her  dower: 
Blake  v.  French  (b).  She  purchases  for  the  husband  as  well  as 
for  herself:  Nairn  v.  Prowse(e).  If  the  fee-simple  were  con* 
veyed  to  the  wife,  it  would,  no  doubt,  be  a  conveyance  for  valuable 
consideration ;  it  is  the  same  thing  if  she  permits  the  conveyance  to 
be  made  to  the  husband.  This  is,  therefore,  a  stronger  case  than 
Scott  v.  Bell(d)f  cited  in  French  v.  Blake;  for  here  the  husband's 
estate  is  for  valuable  consideration:  Heap  v.  Tonge(e);  Atkinson  v. 
Smith  (f). — [Christian,  J.,  refers  to  Roe  d.  Hamerton  v.  Milton  (?)•] 
— Miss  Orpen  bargains  for  a  fee-simple  estate  in  her  husband— 
[Christian,  J.  Suppose  there  bad  been  no  ultimate  limitation  to 
the  husband,  and  that  the  use  in  fee  had  resulted,  would  that  have 
been  for  valuable  consideration  ?] — In  that  case  there  is  no  contract 
for  the  resulting  use;  but,  in  this  case,  the  consideration  affects 
every  estate  in  the  settlement:  Jenkins  v.  Keymis(h).  Barham 
v.  The  Ear  I  of  Clarendon  {i)  will  be  relied  on  by  the  other  side; 
but  it  is  distinguishable,  the  sole  object  of  the  settlement  in  that  case 
being  a  provision  for  the  wife. 


Brewster,  in  reply. 

The  question  is,  how  far  does  the  consideration  of  the  marriage 
extend  ?    It  can  only  affect  the  estate  of  the  wife,  if  any,  and  of  her 


(a)  26  Bear.  66& 
(c)  6  Yes.  Jon.  752. 
(«)  9  Hare,  90. 
ig)  2  Wilfl.  356. 


(6)  5  Ir.  Chan.  Rep.  246. 
(<0  2  Lev.  70. 
09  3DeGex&J.  186. 
(A)  1  Lev.  150,  237. 


(0  10  Hare,  126. 


464  COMMON  LAW  REPORTS. 

T.  T.  1860.  children,  not  the  estate  which  the  husband  originally  had,  sod  which 
remained  in  stales  quo. 

Cur.  ad.  eefc 


CmasTiAM,  J.,  delivered  the  judgment  of  the  Court. 
Jung  11.  This  was  an  ejectment  upon  the  title,  brought  for  recovery  of 

certain  lands  in  the  county  of  Cork.  It  was  tried  at  ths  hit 
Avisos  for  that  county,  when  a  verdict  was  had  for  the  defendant. 
A  conditional  order  was  since  made  to  set  aside  the  verdict;  and 
the  question  now  is,  whether  that  order  shall  be  made  absolste? 
The  title  was  as  follows  s— John  Moore  Ttavers  (under  whom  botk 
parties  derive)  was  seised  in  fee  of  the  lands  in  dispute;  and  by 
indenture,  hearing  date  the  13th  of  December  1766,  being  tat 
settlement  executed  upon  his  diet  marriage,  he  conveyed  then 
to  the  use  of  himself  for  life,  remainder  to  the  first  and  other  km 
of  thai  marriage  in  tail  male,  remainder  to  his  brother  Robert 
Trevors,  for  life,  remainder  to  his  (Robert's)  first  and  other  sou 
in  tail  male.  These  latter  limitations  to  Robert  Travers  and  hi* 
sons  being  outside  the  marriage  consideration,  and  there  not  having 
been  any  other  consideration  to  support  them,  the  settlement  wat, 
aa  regarded  them,  purely  voluntary. 

There  was  no  issue  of  that  marriage,  and  the  wife  died,  leaving 
the  husband  surviving.  The  estate  then  stood  settled  to  the  me  of 
John  M.  Travers  for  life,  remainder  to  Robert,  his  brother,  for  life, 
remainder  to  Robert's  first  and  other  sons  in  tail  male,  reversion  to 
J.  M.  Travers  in  fee.  This  settlement  had,  however,  in  the  fore- 
going events,  become  wholly  voluntary. 

In  1780,  J.  M.  Travers  married  a  second  time.  Upon  that  occasion, 
.  a  settlement  was  executed,  bearing  date  the  29th  of  March  178a  No 
notice  was  taken  in  it  of  the  previous  settlement  of  1766 :  on  the 
contrary,  it  contained  an  express  recital  that  J.  M.  Travers  waa 
then  seised  in  fee)  and,  by  this  settlement,  in  consideration  of  the 
then  intended  marriage,  and  of  a  settlement  made  by  the  same  deed, 
by  the  lady's  mother,  of  certain  lands  of  her  own,  J.  M.  Travers 
conveyed  the  lands  in  question  to  trustees,  to  the  use  of  himself 
for  life,  remainder  subject  to  a  jointure  of  £170  a-year  for  the  Isdr, 
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to  other  trustees,  for  a  term  of  300  years,  remainder  to  the  use  of  T.  T.  1*60. 

CownonPltQi* 
such  son  of  that  marriage  as  J.  M.  T ravers  should  appoint,  in  tail ^ 

MA  881 

male,  and,  in  default  of  such  appointment,  to  the  first  and  other  sons  v 

of  that  marriage,  successively  in  tail  male ;  "  and  for  default  of  such     tb  avers. 

"  issue,  then  (so  subject  and  charged  as  aforesaid)  to  the  use  and 

"  behoof  of  the  said  John  Moore  Trovers  and  his  right  heirs  for 

"  ever."    The  trusts  of  the  term  of  300  years  were  declared  to  be, 

to  secure  this  jointure,  and  to  raise  £800  for  the  younger  sons  and 

daughters  of  the  marriage.     The  lady's  mother  then  conveys  her 

estate  to  trustees  for  a  term  of  500  years,  upon  trust,  in  the  first 

place,  to  pay  certain  annuities  to  the  husband  and  wife,  and  in  the 

next  place,  after  their  deaths,  to  raise  a  further  portion  of  £1200 

for  the  younger  sons  and  daughters. 

Of  this  marriage,  the  only  issue  was  a  daughter  named  Mary 
Anne.  It  will  be  seen,  by  reference  to  the  limitations  of  the  settle- 
ment of  1780,  that  she  took  under  it  no  estate  in  the  lands,  but  was 
entitled  of  course  to  the  whole  of  the  portion  of  £2000  provided  for 
the  younger  children.  John  Moore  T ravers  died  in  1785;  and, 
thereupon,  his  brother  Robert  went  into  possession  of  the  estate, 
claiming  under  the  settlement  of  1766.  He  was  succeeded  by  his 
son,  John  Moore  Travers  the  second,  as  first  tenant  in  tail  under 
that  settlement.  J.  M.  Travers  the  second  suffered  a  recovery,  and 
the  defendants  in  this  ejectment  derive  title  under  him,  and  have 
been  in  possession  to  the  present  time.  However,  it  appears  that 
John  Moore  Travers  the  first,  before  his  death,  made  a  will  bearing 
date  10th  of  September  1783,  by  which  he  devised  all  his  estates  to 
his  daughter  Mary  Anne  and  her  children,  in  such  language  as, 
according  to  the  plaintiff's  contention,  and  which  may  be  conceded 
for  the  sake  of  argument,  would  make  her  tenant  for  life  of  whatever 
estate  would  pass  under  the  will,  with  remainder  to  her  eldest  son  in 
fee.  She  married,  in  1799,  a  gentleman  named  John  Massy,  and  the 
plaintiff  in  this  ejectment  is  her  eldest  son ;  she  died  in  1856 :  and 
the  plaintiff  has  brought  this  ejectment,  insisting  that,  as  devisee  of 
John  Moore  Travers  the  first,  he  is  entitled  to  this  estate  by  a  title 
which  first  accrued  to  him  in  possession  in  1856. 

Now,  unquestionably,  at  first  view,  as  must  strike  every  mind, 
vol.  10.  59  l 
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T.  T.  1860.  the  plaintiff  has  undertaken  one  of  the  most  up-hill  cases  that  ever 
Cov»wmPl$as, 

was  assumed  by  a  suitor  in  a  Court  of  Justice:  for  what  he  affirms 

is  this ;  that  claiming,  as  he  does,  merely  as  a  devisee,  he  has  a  better 
title  than  those  who  are  in  possession  under  a  conveyance  by  deed 
from  his  devisor — a  conveyance  founded  on  perfectly  good,  though 
not  valuable,  consideration.  However,  the  case  has  been  argued 
by  very  eminent  Counsel,  with  very  great  confidence ;  it  is  one  of 
great  importance  to  the  parties,  and  a  considerable  property  is  it 
stake ;  and  we  ought  not,  therefore,  to  content  ourselves,  as  we 
otherwise  might,  with  answering  the  argument  merely  by  enun- 
ciating the  proposition  to  which  it  leads. 

What  was  argued  was  this ;  that  the  ultimate  limitation  in  the 
settlement  of  1780,  to  J.  M.  Travers  and  his  right  heirs,  was,  like 
all  the  other  limitations,  purchased  for  valuable  consideration,  and 
that,  as  the  limitations  in  the  settlement  of  1766,  under  which  the 
defendants  derive,  were  admittedly  voluntary,  they  were,  by  virtue 
of  the  statute  10  Car.  1,  s.  2,  c.  2,  fraudulent  and  void  as  against 
J.  M.  Travers  himself,  and  against  the  plaintiff  as  his  devisee. 
The  consideration  alleged  was  twofold ;  first,  it  was  said  that  the 
consideration  of  the  marriage  necessarily  extended  to  every  estate 
which  he,  the  intended  husband,  took  under  the  settlement ;  secondly, 
that  the  lady's  mother  must  be  considered  as  having  expressly  stipu- 
lated for  this  limitation,  as  part  of  the  consideration  for  the  settlement 
of  her  own  estate. 

Now  before  we  involve  ourselves  in  nice  legal  discussions,  it  fo 
better  to  see  what  we  have  to  go  upon.  What  is  the  operation  of 
the  settlement  of  1780  perse?  That  is  the  first  point.  To  constitute 
a  purchase  for  valuable  consideration,  three  things  are  requisite; 
first,  that  there  shall  be  something  acquired  by  purchase ;  secondly, 
that  there  Shall  be  a  valuable  consideration  ;  thirdly,  that  these  two 
shall  be  connected  by  contract  or  bargain,  express  or  implied. 

The  first  and  third  of  these  requisites  are,  in  my  opinion,  wholly 
wanting  in  the  present  case.  There  is  no  subject-matter  of  purchase 
at  all,  for  the  simple  reason  that  (except  a  life  estate)  J.  M.  Travels 
or  his  heirs  took  nothing  whatever  under  the  settlement  of  1780. 
The  settlement  operates  precisely  as  it  would  have  done  if  it  had 
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stopped  short  at  the  limitation  to  the  first  and  other  sons  in  tail. 
In  the  one  case  as  well  as  the  other,  J.  M.  Travers  simply  remained 
in  of  his  former  estate.  This  rests  on  a  familiar  principle  in  con- 
veyancing, which,  though  spoken  of  with  some  scorn  by  the  Counsel 
for  the  plaintiff,  is,  nevertheless,  so  well  known  and  established,  that 
it  would  be  mere  pedantry  to  do  more  than  advert  to  it.  A  settlor 
cannot  make  his  own  heirs  or  devisees  purchasers  under  the  settle- 
ment. 

In  Roberts  on  Fraudulent  Conveyances  (s.  8,  p.  175),  a  text- 
book of  a  very  superior  class,  this  principle  is  applied  to  the  very 
point  in  question,  in  language  which,  in  my  opinion,  correctly  states 
the  law: — "If  we  consider  the  case  of  a  settlement  by  the  owner  of 
"  a  real  estate,  upon  his  marriage,  whereby  the  strict  uses  are  lim- 
"  ited  to  the  husband,  wife  and  issue,  with  an  ultimate  limitation 
"  to  the  right  heirs  of  the  grantor,  there  seems  hardly  a  necessity 
"  for  argument  to  show  that  a  person  claiming  this  ultimate  estate, 
"  as  right  heir  of  the  grantor,  takes  nothing  which  can  be  the 
"  subject  of  dispute  upon  the  statute  27  Eliz.,  c.  4.  It  is  a  posi- 
"  tive  rule  of  law,  that  no  man  can  raise  a  fee-simple  to  his  own 
"right  heirs,  by  the  names  of  heirs,  as  purchasers,  either  by 
"  conveyance  of  the  land,  or  by  use,  or  by  devise :  Hob.  p.  30.  Not- 
"  withstanding  such  conveyance,  limitation  or  devise,  the  heir  will 
"  still  take  by  descent,  and  will,  in  consequence,  be  quite  out  of  the 
"  reason  and  contemplation  of  the  statute  of  Elizabeth.  Nor  is  it 
"  of  importance,  as  to  this  point,  whether  the  grantor  limits  an  use 
"to  himself  for  life,  or  not:  whenever  a  man  is  seised  of  the 
"whole  legal  and  beneficial  estate,  and  makes  a  conveyance  for 
"particular  estates,  uses  or  trusts,  whatever  he  does  not  part 
"  with  remains  in  him  ;  and  if  he  limits  by  expression  a  remainder 
"to  his  right  heirs,  such  limitation  takes  no  effect,  but  the 
"reversion  abides  with  the  grantor,  and  the  express  estate  is  sup- 
"  plied  by  one  the  same  in  quantity,  though  differing  in  quality." 

It  was  suggested,  however,  that  the  limitation  in  question  here 
may  operate  by  way  of  purchase,  because  the  estate  which  it  pur- 
ports to  give  is  different,  from  that  which  J.  M.  Travers  then 
had  under  the  settlement  of  1766.    But  it  is  manifest  that  the 
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T.  T.  1860.  same  observation  would  apply  to  the  passage  I  have  just  read;  for  it 
CommonPUa$.  ....... 

is  there  necessarily  assumed  that  some  previous  disposition  existed, 

inconsistent  with  the  limitation  to  the  right  heirs  of  the  grantor, 

otherwise  the   question   which  Mr.  Roberts  was  discussing  could 

not  arise  at  all.     The  truth  is  that,  in  order  to  judge  of  the  effect 

of  the  settlement  of  1780  per  se,  as  regards   the   limitation  in 

question,  it  is  necessary  to  assume  that  J.  M.  Travers  was  then 

seised  in  fee ;  first,  because  that  is  an  essential  term  in  every  case 

founded  on  the  Statute  of  Fraudulent  Conveyances,  inasmuch  as 

the  theory  on  which  the  argument  proceeds  is  that  the  previous 

disposition  is  void  by  the  statute ;   secondly,  because  in  this  case 

the  settlement  contains  an  express '  recital  that  J.  M.  Travers  was 

seised  in  fee.     Then  the  result  is,  that  this  principle  or  positive 

rule  of  law,  as  Mr.  Roberts  calls  it,  shows  that  what  is  called  a 

limitation   and   purchase  here   is   in   truth   a  mere  nullity.    The 

estate  remains  precisely  as  if  it  had  not  been  inserted.     There  is  no 

acquisition   of  anything  by  J.  M.  Travers  or  his  heirs ;  so  eadit 

qwestio. 

But  suppose  this  first  difficulty  could   be  overcome,   and  that 

this  could  be  considered  as  an  acquisition  of  an  estate,  by  force 

of  the  settlement,  it  remains  to  show  that  it  was  procured  for  a 

valuable  consideration.     No  doubt  there  was,  in  this  settlement, 

valuable  consideration,  viz.,  the  consideration  of  marriage,  and  the 

consideration  of  mutual  settlement.     But,  in  order   to   constitute 

a  purchase  for  value,  the  consideration  and  the  limitation  in  question 

must  be  connected  by  the  bond  of  contract,  express  or  implied; 

the  consideration  must  be  the  motive  which  draws  out  the  estate 

from  the  grantor.     Much  stress  was  laid  upon  the  fact  that  the 

lady's  mother  was  a  party  to  the  settlement,  and  charged  her  own 

estate;  and.it  was  said  that  she  purchased,  for  the  benefit  of  her 

daughter  and  her  issue,  this  limitation  to  the  husband  and  his  heirs. 

Now  it  does  not  appear  to  me  that  the  concurrence  of  the  mother 

makes  any  difference  whatever  in  the  case ;  for  whatever  the  mother 

could  stipulate   for,  by  the   consideration   of  her  own  estate,  for 

the  wife  or  the  issue,  the  wife  herself  could  equally  well  stipulate 

for  by  the  mere  consideration  of  the  marriage.      The  cases  in  which 
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the  intervention  of  third  persons  is  important  are  those  in  which  T.  T.  I860. 

limitations  are  introduced   in  favour   of  entire   strangers   to  the      , ,  * 

marriage  consideration.  Then,  if  there  be  some  third  person  a 
party,  from  whom  some  consideration  moves,  and  who  may  be 
supposed  to  be  interested  for  those  strangers,  it  will  be  taken 
that  he  has  stipulated  for  those  limitations  for  them,  as  the  equi- 
valent for  giving  his  concurrence  to  the  settlement,  or  whatever  else 
may  be  the  consideration  which  moves  from  him.  That  is  the 
principle  of  Roe  v.  Mi t ton  (a)  ;  Pulvertoft  v.  Pulvertoft  (b)  ; 
Heap  v.  Tonge(c).  Rut  the  parties  to  the  marriage  contract 
themselves  need  no  assistance  from  third  persons.  They  can 
contract  on  their  own  behalf,  and  the  consideration  of  the  marriage 
is  alone  sufficient  to  validate  everything  which  they  contract  for. 
The  argument  would  therefore  be  precisely  the  same  if  the  mother 
and  her  estate  were  out  of  the  case  altogether.  Rut  what  is  it  that 
the  wife  or  her  Mends  are  supposed  to  stipulate  for  in  a  marriage 
treaty,  as  regards  the  husband's  estate?  For  the  provisions  which 
move  from  him  for  the  wife  and  children.  So  also  they  may 
be  supposed  to  stipulate  for  any  provisions  which  move  to 
the  husband  from  a  third  person.  Rut  do  they  stipulate  for 
an  estate  to  move  from  the  husband  to  himself?  are  they 
the  purchasers  of  that  ?  Barham  v.  Earl  of  Clarendon  (d) 
is  in  point  here.  In  that  case,  a  person  seised  in  fee  of  an 
estate,  subject  to  certain  charges,  covenanted  in  his  marriage 
settlement  to  pay  off  those  charges  and  to  settle  the  estate,  dis- 
charged of  them,  to  the  use  of  himself  for  life,  remainder  (as  I 
collect)  to  the  issue  of  the  marriage,  remainder  to  himself  in  fee. 
Of  course  all  who  were  purchasers,  within  the  consideration  of  that 
settlement,  had  a  right  to  have  the  covenant  for  exoneration 
performed  by  John  Barham,  or,  after  his  death,  out  of  his  personal 
assets.  There  were  no  issue  of  the  marriage.  John  Rarham  died, 
leaving  his  brother  his  heir-at-law,  who  became  entitled  to  the 
estate ;  and  a  bill  was  filed  by  the  devisee  of  that  heir-at-law,  to 
compel  an  exoneration  out  of  the  personal  estate  of  John  Rarham  r 


(<i)  2  Wils.  856. 
(c)  9  Hare,  90. 


(6)  18  Ves.  99. 
(<i)  10  Hare,  126. 
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T.  T.  1860.  One  of  the  grounds  relied  on  was  that  the  ultimate  limitation  to 
John  Barham  himself,  in  fee,  was  within  the  consideration  of  the 
settlement,  and  that,  consequently,  the  plaintiff  was  in  the  position 
of  a  purchaser  for  valuable  consideration— the  identical  point  con- 
tended for  in  this  case.  The  Vice*Chancellor  said : — "  I  think  that 
"the  plaintiff's  claim  to  be  considered  as  a  purchaser  tinder  the 
"  settlement  cannot  be  maintained.  I  do  not  think  it  could  have 
"  been  maintained,  if  the  ultimate  limitation  had  been  to  the  heirs  of 
"  the  husband  ;  for  the  wife  could  hardly  be  considered  to  stipulate 
"  for  the  husband's  heirs  ;  but  here  the  ultimate  limitation  is  to  the 
"  husband  himself  in  fee ;  and  surely  the  wife  cannot  be  considered 
"to  stipulate  for  him.  I  am  of  opinion,  therefore,  that  the  case 
41  must  be  determined  without  reference  to  any  claim  of  the  plaintiff 
"  as  purchaser."  Now  that  is  perfectly  precise  upon  this,  that  even 
if  Mr.  Roberts  were  wrong  in  the  proposition  that  an  ultimate 
limitation  to  the  grantor  and  his  heirs  is  a  mere  nullity,  which 
is  his  reason  for  holding  that  it  is  no  subject-matter  for  the  Statute 
of  Fraudulent  Conveyances,  at  all  events  it  has  not  the  quality  of  a 
purchase  for  value,  because  the  wife  cannot  be  supposed  to  stip- 
ulate for  an  interest  to  the  husband  from  himself.  There  is  no 
pretence  for  saying  that  there  is  anything  on  the  face  of  the  settle- 
ment to  show  that  the  parties  did  actually  intend  to  contract  for 
this  particular  limitation ;  and  it  would  be  an  extraordinary  per- 
version of  our  notions  of  contract  or  bargain,  to  say  that  the  wife  or 
her  mother  contracted  with  the  husband  for  a  settlement  of  his 
own  estate  upon  himself  in  fee.  Thus  another  element,  essential  to 
the  plaintiff's  case,  is  wanting ;  and  to  sum  up,  in  a  sentence,  what  I 
have  been  trying  to  express,  I  am  of  opinion  that  the  ultimate 
limitation  in  the  settlement  of  1780  does  not  constitute  a  purchase 
for  valuable  consideration,  for  two  reasons;  first,  because  it  is 
inoperative  to  create  any  estate  at  all;  secondly,  because,  even  if 
an  estate  passed  under  it,  that  estate  would  not  be  clothed  with 
a  valuable  consideration,  inasmuch  as  it  could  not  be  considered 
as  a  part  of  what  was  stipulated  for  in  the  treaty  for  the  marriage. 

I  should  not  omit  to  mention  the  case  which  was  chiefly  relied 
on  for  the  plaintiff,  namely,  Nairn  v.  Prowse(a).     A  very  brief 

(a)  6  Ves.  752. 
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statement  of  it  will  show  its  inapplicability.     A  person  who  stood  T.  T.  I860. 

ComwoM-P/flflt- 
in  loco  parentis  towards  the  intended  husband  executed  two  bonds 

to  trustees,  on  occasion  of  the  marriage,  one  to  secure  a  sum  of  money 

for  the  benefit,  in  the  usual  order,  of  husband,  wife  and  children ;  the 

other  to  secure  an  annuity  by  way  of  present  advancement  to  the 

husband.     The  obligor  was  much  indebted  at  the  time ;    and,  after 

her  death,  in  a  suit  for  administration  of  his  assets,  the  question 

arose  whether  these  bonds  should  take  rank  as  debts  for  value,  with 

his  other  debts  ?     So  far  as  the  wife  and  children  were  concerned,  it 

was  admitted  they  should ;  but  as  regards  the  interests  given  to  the 

husband,  it  was  contended  that  they  were  voluntary,  and  void  as 

against  creditors,  under  the  statute  1 3  Eliz.  Sir  W.  Grant  denied  the 

existence  of  any  such  distinction,  and  held  that  these  benefits,  moving 

from  a  third  person  to  the  husband  by  way  of  advancement  on  his 

marriage,  and  as  a  part  of  the  marriage  arrangements,  were  within 

its  consideration.     Rut  the  way  to  test  the  application  of  that  case 

to  the  present  is  to  suppose  that  the  husband  himself  was  the  obligor 

in  the  bonds,  and  that,  after  certain  limitations  in  favour  of  the  wife 

and  children,  there  were  an  ultimate  limitation,  in  default  of  issue, 

to  the  husband  himself,  his  executors  and  administrators.     If  the 

wife  died  without  issue,  could  the  husband,  or  his  legatee,  claim  the 

amount  of  this  bond  as  against  his  own  creditors  ? 

It  would  be  superfluous  to  pursue  the  case  further.     I  have  dwelt 

upon  it  at  a  length  rather  proportioned  to  its  importance  to  the  parties 

than  to  any  difficulty  which  it  presents.     We  are  all  of  opinion  that 

the  verdict  was  properly  entered  for  the  defendant,  and  that  the 

cause  shown  against  the  conditional  order  to  set  it  aside  should  be 

allowed  with  costs. 

Cause  allowed. 
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GOGGINS  v.  TRENCH.* 

Nov.  15, 10.  ,„     .  . 

E.  T.  1860.  (Exchequer.) 

April  19. 

To  an  action  of  Replevin. — The  summons  and  plaint  complained  of  a  taking  of  the 

replevin,   the 

defendant  goods  of  the  plaintiff,  on  the  lands  of  Carran  in  the  county  of  Mayo. 

pleaded,  bj 

way  of  avowry,  Plea,  by  way  of  avowry : — "  That  one  John  Trench  was,  at  the  time 

rentcharge  to    "  0I"  tne  execution  of  the  deed  hereinafter  mentioned,  seised  of  the 

fendant,6  and^    " 8a^  hinds  in  plaint  mentioned,  to  wit,  the  lands  of  Carran,  of 

taking  as i  a     "  which  Drumroe,  Cloonskeagh  and  Magherabane  are  sub-denomi- 

dutres8<forb*e  "  nations ;  and,  being  so  seised,  by  a  certain  indenture,  bearing  date 

the    plea  did  «tne  28th  day  of  January  1804,  executed  in  contemplation  of  the 
not   arer  a  *  *  r 

compliance  "  marriage  of  the  said  John  Trench  with  defendant  Mary  Trench 
with  the  re- 

auirements  of  "  otherwise  Hutcheson,  and  made  between  Hubert  Hutcheson,  of 
tie  9  &  10 

Fie., c.  UK—  "the  first  part,  the  said  defendant  Mary  Hutcheson,  now  Mary 

gkbald,  B.~    "  Trench,  of  the  second  part,  John  Trench,  of  the  third  part,  Tho- 

that  the  plea  " mas  Bomins,  of  the  fourth  part,  and  David  Hutcheson,  of  the 

was  bad.  M  fifth  &Q^  d,    sealed  by  the  said  John  Trench,  he  the  said 

Bydeed,  ex-  r      '  *  J  * 

ecnted  upon  «<  John  Trench,  for  the  considerations  therein  mentioned,  did  grant, 
the  marriage 

of  J.  T.  with  "  bargain,  sell,  assign,  transfer  and  make  over,  unto  the  said  Tbo- 
M.,  J.  T.,  in 

consideration  "mas  Bomins  and  David  Hutcheson,  and  the   survivor  of  them, 

riage,  and  by  " and  to  the  heirs  of  such  survivor,  among  others,  the  said  lands  of 

bargain  and      "  Carran,  Drumroe,  Cloonskeagh  and  Magherabane,  to  hold  to  them 

for   ayew       "  *°r  RD<*  during  tne  term  OI"  500  years,  in  trust,  however,  to  permit 

b**^re^tedd  "  an<*  *»ffer  the  said  defendant,  Mary  Hutcheson  otherwise  Trench, 

sold,  Ac,  cer-  « \n  ca8e  8ne  should  survive  the  said  John  Trench,  to  take  and 

tain  lands   to 

trustees,   and 

the  snrriTor  and  the  heirs  of  the  survivor;  habendum  for  500  years,  for  the  use  of 

J.  T.  for  his  life,  remainder  over ;  and  further,  to  permit  M.,  in  case  she  surmed 

J.  T.,  to  take  a  jointure  of  £50 ;  and,  in  case  same  should  be  in  arrear,  that  it 

should  be  lawful  for  the  trustees  or  the  said  M.,  the  defendant,  to  distrain  for  the 

payment  thereof. — Held,  that  the  deed  granted  a  legal  rentcharge  to  M. 

The  plea  averred  that  J.  T.  was,  at  the  time  of  the  execution  of  the  deed,  4c., 
"  seised  "  of  the  lands  in  question,  and,  being  so  "  seised,"  by  indenture,  &c,  granted 
the  lands,  &c — Held,  that  the  averment  of  the  estate  of  J.  T.  was  sufficient  on 
general  demurrer. 

*  Before  Pioot,  C.  B.,  and  Fitzgerald  and  Hughes,  BB. 
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"receive,  yearly  and  every  year,  daring  her  natural  life,  the  sum  of  M.  T.  1859. 

"  £50  sterling,  half-yearly,  the  first  half-yearly  payment  to  com-     :Erc*«*U€r' 

"mence  to  accrue  from  the  death  of  the  said  John  Trench,  and  to 

"  be  payable  in  six  months  after  his  decease,  and  so  on  from  time  to 

"time,  at  the  end  of  every  successive  half  year,  during  the  life  of 

"  said  Mary  Trench  otherwise  Hutcheson ;  said  yearly  sum  to  be 

"issuing  and  payable,  and  to  be  charged  upon,  and  received  and 

"  taken  from  and  out  of  said  lands,  in  said  plaint  specified.     And 

"  the  said  John  Trench  did  covenant  that,  in  case  the  said  jointure 

"  or  yearly  sum  of  £50,  or  any  part  thereof,  should  happen  to  be 

"  behind  or  unpaid  by  the  space  of  twenty-one  days  next  over  or 

"  after  the  days  or  times  whereon  the  same  was  appointed  to  be  paid, 

"  as  aforesaid,  that  then  and  in  such  case  it  should  and  might  be 

"lawful  to  and  for  the  said  Thomas  Bomins  and  David  Hutcheson, 

"  or  the  said  Mary  Hutcheson  otherwise  Trench,  into  and  upon  the 

"said  lands  and  premises,  in  the  said  plaint  mentioned,  and  all  other 

"  the  lands  out  of  which  the  said  jointure  or  yearly  sum  of  £50  was 

"  made  payable,  and  every  part  or  portion  thereof,  to  enter  and  dis- 

"  train,  and  the  distress  or  distresses  then  and  there  found  to  dispose 

"of  according  to  law,  until  the  said  annuity  or  yearly  sum  of  £50, 

"  and  all  arrears  thereof,  and  all  costs  and  charges  which  might  be 

"occasioned,  accrued  or  sustained,  by  reason  of  the  non-payment 

"thereof,  or  of  the  taking  or  disposing  of  the  said  distress  or  dis- 

"  tresses,  or  recovery  of  said  jointure,  should  be  fully  paid  off  and 

"satisfied." 

The  plea  then  stated  the  death  of  John  Trench,  on  the  1st  of 
May  1849,  and  the  accruer  of  nine  and  a-half  years'  arrear  of  the 
jointure,  and  justified  the  taking  as  a  distress  for  this  arrear. 

The  plaintiff  demurred,  and  the  material  points  noted  for  demur- 
rer were  these: — That  the  defence  did  not  show  compliance  with 
the  9  &  10  Vic,  c.  Ill,  as.  10  and  12. 

That  the  defence  did  not  show  the  title  of  John  Trench,  or  that 
he  was  seised  in  possession,  or  that  he  had  any  title,  right  or  power 
which  enabled  him  to  charge  the  lands  with  the  rentcharge. 

That  it  did  not  appear  by  the  deed  referred  to  that  the  rentcharge 

vol.  10  60  L 
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M.  T.  1869.  was  effectually  charged  on  the  lands,  or  that  Mary  Trench  had  any 
Exchequer.      ,       ,  .  ,  _    ,. 
legal  power  or  right  to  enter  and  distrain. 

v  The  deed  referred  to  in  the  pleadings,  so  far  as  it  is  material  for 

trench,  the  purposes  of  this  report,  was  in  the  following  terms  : — "  Indented 
••  articles  of  agreement  of  intermarriage,  made  the  28th  daj  of 
"January  1804,  between  Hubert  Hutcheson,  of  the  first  pan, 
"  Mary  Hutcheson,  of  the  second  part,  John  Trench,  of  the  third 
"  part,  Thomas  Bom  ins,  of  the  fourth  part,  and  David  Hutcheson, 
"  of  the  fifth  part;  and  whereas  the  said  John  Trench  is  seised  and 
"  possessed  of  the  towns  and  lands  of  Carrane,  of  which  Drimroe, 
"  Cloonskaghagh  and  Magherbane  are  subdenomtnations."  The 
deed  then  witnessed  that  John  Trench,  in  consideration  of  the  mar- 
riage, and  of  ten  shillings,  and  by  virtue  of  a  bargain  and  sale  to 
them,  the  said  Thomas  Bomins  and  David  Hutcheson,  thereof  made 
by  the  said  John  Trench,  and  by  force  of  the  statute  for  transferring 
uses  into  possession,  had  bargained,  sold,  assigned,  transferred  and 
made  over,  and  by  said  presents  did  grant,  bargain,  sell,  assign, 
transfer  and  make  over,  unto  the  said  Thomas  Bomins  and  David 
Hutcheson,  and  to  the  survivor  of  them,  and  to  the  heirs  of  such 
survivor,  the  lands  mentioned,  to  hold  "  unto  the  said  Thomas 
"  Bomins  and  David  Hutcheson,  and  to  the  survivor  of  them,  and 
"  to  the  heirs  of  such  survivor,  for  and  during  the  term  of  500  yean, 
"  without  impeachment  of  any  manner  of  waste,  in  trust,  never- 
"  theless,  and  to  and  for  the  uses,  intents  and  purposes  thereinafter 
"  mentioned,  expressed  and  declared,  of  and  concerning  the  same; 
"  that  is  to  say,  to  and  for  the  use  and  benefit  of  the  said  John 
"  Trench,  for  and  during  the  term  of  his  natural  life,"  with  certain 
trusts  for  the  benefit  of  the  issue  of  the  marriage,  and  an  ultimate 
limitation  to  the  right  heirs  of  John  Trench.  "  And  for  the  farther 
44  use,  intent  and  purposes,  and  it  is  the  true  intent  and  meaning  of 
44  these  presents,  to  permit  and  suffer  the  said  Mary  Hutcheson,  in 
44  case  said  intended  marriage  shall  take  effect,  and  that  the  said 
44  Mary  shall  survive  her  said  intended  husband,  then  and  in  such 
u  case  to  suffer  the  said  Mary  to  take  and  receive,  yearly  and  every 
44  year  during  her  natural  life,  the  sum  of  £50  sterling,  payable  hatf- 
44  yearly,  the  first  half  yearly  payment  to  commence  on  the  death  of 
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"said  John  Trench,  and  be  made  payable  in  six  months  after  his  M.  T.  1859. 

"  decease ;  and,  in  case  said  jointure  or  yearly  sum  of  £50  sterling,     TLj 

"or  any  part  thereof,  shall  happen  to  be  behind  or  unpaid  within 
u  twenty-one  days  after  the  days  appointed  for  the  payment  thereof, 
"then  and  in  such  case  it  shall  and  may  be  lawful  to  and  for  the 
"said  Thomas  Bomins  and  the  said  David  Hutcheson,  or  the  said 
"Mary  Hutcheson,  to  enter  upon  and  distrain  the  said  lands  and 
"  premises,  and  every  part  thereof;  and  the  distress  and  distresses 
"  then  and  there  found  to  dispose  of  according  to  law,  for  payment 
"of  said  jointure  of  £50  sterling  a-year,  and  all  arrears  thereof, 
"and  all  costs  and  charges  attending  the  taking  and  disposing  of 
"said  distress  or  distresses,  and  the  recovery  of  said  jointure." 

W.  JBourke  and  J.  W.  Carleton,  in  support  of  the  demurrer. 

Serjeant  Fitzgibbon  and  C.  Paiies,  contra. 

The  arguments  sufficiently  appear  in  the  judgments. 

Cur.  ad.  vult. 


Pioot,  C.  B. 

12    T    1  ftfiO 
The  principal  question  argued  before  us  was  whether,  by  the      'j^a  \g* 

deed  of  the  28th  of  January  1804,  the  defendant  Mary  Trench  was 
entitled  to  distrain  for  the  arrears  of  a  yearly  rentcharge  of  £50 
Irish  ?  This  question  involves  the  consideration  of  a  principle  of 
law,  sanctioned  by  very  ancient  authority,  though  not,  that  I  am 
aware  of,  applied  in  any  modern  reported  case.  The  deed  being 
produced  on  the  argument,  under  the  87th  section  of  the  Common 
Law  Procedure  Act,  we  are  enabled  to  form  an  opinion  upon* its 
legal  effect,  as  if  it  had  been,  according  to  the  old  practice,  set  out 
on  oyer.  For  the  purpose  of  its  construction  I  assume,  for  reasons 
which  I  shall  hereafter  mention,  that  the  grantor  was  seised  of  some 
estate  of  freehold  when  he  executed  the  deed;  and,  further  (in 
the  absence  of  any  allegation  to  the  contrary),  that  such  estate, 
subject  to  the  modifications  made  by  the  deed,  is  still  continuing. 
The  deed  is  very  informally  and  untechnically  framed.  It  con- 
tains some  limitations  which  seem  void  for  remoteness.     It  seeks 
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E.  T.  1860.  to  use  a  term  of  500  years  for  declaring  trusts,  extending  to  the 
Exchcoucr. 

entire  inheritance.     It  begins  as  if  it  were  intended  that  it  should 

be  altogether  executory ;  but  it  uses  words  indicating  a  clear  in- 
tention that  it  should  operate  so  as  to  vest  a  present  estate  in 
Thomas  Bomins  and  David  Hutcheson,  the  trustees.  The  grant- 
ing part  begins  by  professing  to  create  that  estate.  The  deed 
then  declares  the  trusts  of  the  term ;  and  one  of  these  is,  that 
the  trustees  "shall  permit  and  suffer  the  said  Mary  Hutcheson" 
(the  defendant),  "  in  case  said  intended  marriage  shall  take  effect, 
"  and  that  the  said  Mary  shall  survive  her  said  intended  husband, 
"  then  and  in  such  case  to  suffer  the  said  Mary  to  take  and  receive, 
"  yearly  and  every  year  during  her  natural  life,  the  yearly  sum  of 
"  £50  sterling,  payable  half-yearly ;  'the  first  half-yearly  payment 
u  to  commence  on  the  death  of  the  said  John  Trench,  and  be  made 
'*  payable  in  six  months  after  his  decease."  It  then  proceeds  thus: 
"  And  in  case  the  said  jointure  or  yearly  sum  of  fifty  pounds  sterling, 
"  or  any  part  thereof,  shall  happen  to  be  behind  or  unpaid  within 
"  twenty-one  days  after  the  days  appointed  for  payment  thereof 
"  then  and  in  such  case  it  shall  and  may  be  lawful  to  and  for  the 
-"  said  Thomas  Bomins  and  the  said  David  Hutcheson,  or  the  said 
"  Mary  Hutcheson,  to  enter  upon  and  distrain  the  said  lands  and 
"premises,  and  every  part  thereof,  and  the  distress  and  distresses 
"  there  and  then  found  to  dispose  of  according  to  law,  for  payment 
"  of  said  jointure  of  fifty  pounds  sterling  a-year,  and  all  arrears 
"  thereof,  and  all  costs  and  charges  attending  the  taking  and  dis- 
"  posing  of  said  distress  or  distresses,  and  the  recovery  of  said 
"  jointure."  If  there  had  been,  first,  a  grant  of  the  rent  (bj 
waf  of  limitation  of  a  use  or  otherwise),  and  then  a  demise  to 
the  trustees  for  a  term  to  secure  the  payment  of  the  rent,  the  deed 
would  in  substance  (as  to  the  rent)  have  nearly  pursued  the  ordi- 
nary form  used  for  the  creation  of  a  rentcharge.  First,  there 
would  have  been  the  grant  of  the  rent,  with  a  power  of  distress 
to  the  grantee,  making  it  a  legal  rentcharge.  Then  there  woold 
have  been  the  creation  of  a  term  vested  in  trustees,  for  the  purpose 
of  enabling  them  not  only  to  enter  and  take  the  profits,  or  to  sell 
or  mortgage,  for  the  payment  of  arrears,  but  also  to  distrain,  and, 
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as  owners  of  the  immediate  reversion,  to  avow  generally,  under  the  £.  T.  1860. 
statute,  if,  upon  a  distress  being  made,  a  replevin  should  be  brought 
by  a  tenant  holding  under  a  tenancy  created  prior  to  the  deed.  But 
under  the  grant  of  the  rentcharge  (if  properly  framed  with  the 
usual  power  of  distress),  the  grantee  of  the  rent  also  could  herself 
avow,  in  her  own  right,  showing  title  to  the  rentcharge,  derived 
from  the  owner  of  the  fee,  by  an  avowry  framed  in  accordance  with 
the  decision  in  Bulpit  v.  Clarke  (a),  and  in  the  manner  in  which, 
in  effect,  the  present  avowry  is  drawn.  If,  then,  this  deed  contains 
words  which,  by  construction  of  law,  and  in  the  terms  in  which 
the  power  is  given  to  distrain,  amount  to  a  grant  of  a  rentcharge, 
the  deed  will  be  found  in  substance  to  differ  from  the  ordinary  mode 
of  creating  a  rentcharge,  with  a  legal  estate  in  trustees  to  secure  it, 
only  in  this,  that  instead  of  the  provision  which  creates  the  rent- 
charge  following,  it  precedes,  the  part  of  the  deed  by  which  the 
trust  estate  is  created.  We  are  at  liberty,  and  are  bound,  in  con- 
struing this  instrument,  to  ascertain,  as  far  as  its  contents  enable 
us,  what  the  parties  intended,  and  to  give  effect  to  their  intention, 
if  that  can  be  done  by  a  reasonable  construction  of  their  words. 
Three  things  are  abundantly  shown,  on  the  face  of  the  instrument, 
to  have  been  intended  by  the  parties  to  the  deed : — first,  that  Mary 
Trench  should  have  an  annual  sum  by  way  of  jointure  of  £50  for 
her  life,  after  her  husband's  death ;  secondly,  that  this  annual  sum 
should  come  out  of  the  lands  which  the  deed  purported  to  vest  in 
trustees  ;  thirdly,  that  Mary  Trench  herself,  as  well  as  the  trustees, 
should  have  a  separate  power  of  distress  upon  the  lands  for  recovery 
of  the  jointure  and  its  arrears :  and,  in  my  opinion,  the  third 
of  these  intentions  is  conveyed  in  words  sufficient,  according  to 
long  established  authority,  to  grant  a  legal  rentcharge  to  Mary 
Trench. 

It  is  laid  down  in  Littleton,  s.  221  (Co.  Lit.  146,  b\  that  "  If 
"  one  make  a  deed  in  this  manner,  that  if  A  of  B  be  not  paid  at 
"  the  feast  of  Christmas,  for  term  of  his  life,  xxs.  of  lawful  money, 
"  that  then  it  shall  be  lawful  for  the  said  A  of  B  to  distreyne 
"  for  this  in  the   manor  of  F,  &c. ;     this  is  a  good    rentcharge, 

(a)  1  N.  R.  56. 


478 


COMMON  LAW  REPORTS. 


E.  T.  I860.  "  because  the  manor  is  charged  with  the  rent  by  way  of  distress; 
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"  and  yet  the  person  of  him  which  makes  such  deed  is  discharged  in 

"  this  case  of  an  action  of  annuitie,  because  he  doth  not  grant,  by 
"  his  deed,  any  annnitie  to  the  said  A  of  £,  bat  granteth  only  that 
"  he  may  distreyne  for  such  annuitie/'  &c.    The  doctrine  stated  is 
this  text  of  Littleton  is  confirmed  in  a  current  of  authorities,  flow- 
ing from  very  early  times.     Among   those    authorities  are    The 
Year-book,  9  H.  6,  c.  9,  pi.  28,  abstracted  in  Brooke's  Abr.,  Rentes, 
pi.  1,  and  Fitzherberfs  Abr^  Grauntes,pl.  6;  The  Book  of  Assize, 
p.  26;  Ass.,  pi.  38,  fo.  12&,  per  Skipwith;  Br.  Abr^  Grannies, 
pL  73;  and  41  Ass^  pi.  3,  per  Persey.     In  1  Dyer,  p.  22,  pi.  141,  it 
was  said  by  Portman,  J.,    "  If  I  grant  to  you  to  distrain  for  ten 
"  shillings  annually  on  my  land,  that  is  a  rentcharge    of  ten  shil- 
"  lings."     In  Butts  cast  (a),  it  is  thus  laid  down : — M  If  I  grant 
"  unto  you,  that  you  and  your   heirs  shall  distrain  for  a  rent  of 
"  forty  shillings  within  my  manor  of  S,  this,  by  construction  in  law, 
"  shall  amount  to  a  grant  of  a  rent  out  of  my  manor  of  S ;  for  if  it 
"  should  not  amount  to  a  grant  of  a  rent,  the  grant  should  be  of 
"  little  force  or  effect,  if  the  grantee  shall  only  have  a  bare  distress, 
"  and  no  rent  in  him  ;  for  then  he  should  never  have  an  assise 
"  thereof,  Ac. ;  and  that  is  the  reason  that  it  is  often  ruled  and 
"  resolved,  that  it  shall  amount  to  a  grant  of  a  rent,  by  construction 
44  of  law;  ut  res  magi*  valeat."    The  same  proposition  is  to  be 
found  in  Co.  Lit.,  p.   147  a.     Many  authorities,  including  those 
which  I  have  mentioned,  are  cited  in  7  Rep.,  p.  24  a,  from  the  Year- 
book, and  several  others  are  quoted  in  the  margin.     The  authorities 
are  also  collected  in   1  Plowd.,  p.  139,    in  the  margin;   and  in 
19  Yin.  Abr^  p.  474,  tit.  Rent,  D,  especially  at  pi.  5.     I  may  also 
refer  to  1  Bacon's'  Abr^  Annuity,  B  ;    and    Gilbert  on  Rents, 
pp.  38,  39,  €t  seq.    Lord  Coke,  in  bis  Commentary  on  a.  221  of 
Littleton,  p.  146  6,  says,  that  the  section  is  imperfect  in  not  having 
these  words,  "that  he  grants  to  A  of  B,  &c,  that  if  A  of  B,"  Ac 
and  he  says  these  words  are  in  the  original.      It  appears,  however, 
from  the  note,  that  they  are  not  in  either  of  the  two  copies  of 
Littleton  mentioned  by  Mr.  Hargrove  in  his  preface  to  his  edition 

(a)  7  Rep.  24  a/ 
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of  Coke  on  Littleton,  the  Rohan  copy,  or  that  of  Lettou  and  Mach-  E.  T.  I860. 

Exchequer. 
linia.     And  "I  apprehend  there  can  be  now  no  doubt  that,  though 

the  word  "grant"  be  omitted,  the  deed  may  operate  as  a  grant,  if 
that  be  necessary  to  give  effect  to  the  intention  apparent  from  the 
contents  of  the  instrument.  See  the  observations  of  Lord  Kenyon, 
in  Shove  v.  Pincke  (a)  ;  Purifie  v.  Gryme  (b).  Holmes  v.  Seller  (c) 
(though  cited  in  15  Vin.  Abr.,  p.  105,  Grant,  S,  3)  is  not  a  direct 
authority  ;  but  it  shows  the  disposition  of  a  Court  of  Law  in  refer- 
ence to  such  intention.  The  numerous  cases  in  which  words  of 
covenant  or  agreement  have  been  held,  in  order  to  effectuate  inten- 
tion, to  operate  a  present  demise  of  lands,  are  authorities  to  show 
the  force  which  the  law  gives  to  intention  plainly  apparent,  with- 
out regard  to  the  form  of  words  in  which  it  is  conveyed.  The 
older  cases,  including  Tisdale  v.  Essex  {d),  are  collected  in 
2  Piatt  on  Leases,  p.  23,  and  in  1  Furlong's  Landlord  and 
Tenant,  p.  136.  In  the  margin  of  1  Bacon's  Abr.,  Annuity,  B, 
there  is  the  following  passage,  for  which  the  authority  is  not  cited, 
but  it  will  be  found  in  Lord  Chief  Baron  Gilberts  Treatise  on 
Rente,  p.  39 : — "  For,  in  many  cases,  without  words  of  granting,  the 
"  law  creates  a  rentcharge,  because  it  is  the  design  of  the  law  to 
"  render  all  contracts  binding  and  effectual,  so  far  as  the  intention 
"  of  the  parties  may  be  gathered  from  the  deed  ;  and  such  interpre- 
"  tation  is  made  strongest  against  the  grantor,  because  he  is  pre- 
"  sumed  to  receive  a  valuable  consideration  for  what  he  parts  with." 
And  Lord  Coke',  in  commenting  upon  the  same  section  of  Littleton 
before  cited,  s.  221,  says,  p.  147  a,  "  And  yet  no  rent  is  expressly 
"  granted  out  of  the  manor.  But  by  the  grant  that  he  shall  distreyne 
"  for  such  a  yearly  summe  of  money,  in  judgment  of  law  the  manor 
"  is  charged  with  the  rent." 

The  reason  in  Butts  case  (e)  applies  with  peculiar  force  to  the 
deed  now  before  us.  Unless  we  shall  hold  that  a  legal  rentcharge 
was  granted  by  it  to  Mary  Trench,  the  power  of  distress  given  in 
express  terms  to  her,  so  far  as  it  has  any  operation,  would  be  merely 


(«)  5  T.  R.  129. 
(*)  3  Ley.  305. 


(b)  Cro.  Jac.  292. 

(<*)  Hob.  34;  S.  C,  Moore, 861. 


0)  7  Rep.  24  a. 
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E.  T.  I860,  to  take  the  goods,  but  would  include  no  authority  to  sell  them  under 
c  equer.     ^  ^  ^  ^  ^  2^  M  4  &  ^  ^jr  ^  anai0g0U8  to  2  W.SfM^  sess.  1,  c  5 

(Eng.).  Not  only,  ut  res  magis  valeat,  ought  the  Court  to  avoid 
giving  such  a  construction  to  the  deed,  but  the  words  themselves  of 
the  deed  furnish  a  further  reason  against  it ;  for  they  show  that  the 
purpose  of  the  power  of  distress  was,  that  the  goods  distrained 
should  be  "disposed  of"  for  "payment"  of  the  jointure,  and 
"  all  arrears  thereof; "  plainly  indicating  that  the  parties  contem- 
plated a  sale  of  the  goods  distrained.  If  the  deed  were  construed 
as  giving  a  power  of  distress  on  non-payment  of  an  equitable  rent 
only  (which  could  not,  for  this  purpose,  be  regarded  at  law),  the 
result  would  be  that  the  distress  would  be  sustainable  only  in  the 
manner  in  which  the  distress  was  supported  in  Pollitt  v.  Forrest  (a), 
in  which  the  avowry  was  upheld  as  disclosing  a  right  to  distrain  as 
for  a  nomine  ponce,  or  penalty :  and  see  Chapman  v.  Beecham(b). 
Even  in  that  view  this  avowry  might  be  upheld,  as  substantially 
showing  a  right  to  distrain,  though  not  for  rent  in  arrear.  But, 
then,  in  that  case  there  could  be  no  judgment  under  the  7^3, 
&c.  (corresponding  to  the  17  Car.  2,  c.  7,  Eng.\  for  the  amount  of 
the  rent  in  arrear,  uor  so  much  thereof  as  the  goods  distrained 
amount  to:"  Pollitt  v.  Forrest.  The  judgment  could  only  be 
de  retorno  habendo ;  and  the  goods  distrained,  when  returned, 
would  be  mere  unproductive  pledges,  which  might  be  kept  by  the 
distrainer,  subject  to  many  risks  and  inconveniences,  but  which  could 
not  be  sold. 

I  am,  therefore,  of  opinion,  reddendo  singula  singulis,  and  in 
order  to  give  effect  to  the  power  of  distress  expressly  given  to 
Mary  Trench  for  payment  of  the  jointure  of  £50  a-year,  that  we 
ought  to  treat  the  clause  giving  that  power,  expounded  by  the  con- 
text, as  granting  a  rentcharge  to  her  ;  that  we  may  (if  necessary) 
treat  that  clause,  and  tne  portion  of  the  instrument  which  gives 
the  term  of  500  years  to  the  trustees,  as  if  they  were  respect- 
ively transposed,  so  as  to  read  the  deed  as  if  the  grant  of  the 
rent  had  preceded  the  creation  of  the  term ;  and  that,  whether  we 
do  or  do  not  transpose  these  parts  of  the  instrument,  we  may  and 

(a)  11  Q.  B.  W9.  (*)  3  Q.  B.  723. 
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ought  to  give  effect  to  the  entire  as  if  it  were,  in  the  usual  and  £.  T.  1860. 

Excheguer. 
simple  form,  a  grant   of  a  rentcharge,  with  a  term   to  secure  it, 

vested  in  trustees.  If  authorities  were  needed  for  reading  the  in- 
strument by  such  a  transposition  of  its  clauses,  they  are  abund- 
antly supplied  in  the  books  i  14  Vin.  Abr^  tit.  Grant,  particularly 
pL  20,  54,  55,  56,  57  ;  Broom's  Maxims  ;  Ex  antecedentibus 
et  conseqventibus  fit  optima  interpretation  Willes,  C.  J.,  in  Park- 
hurst  v.  Lessee  of  Dormer  (a),  says : — "  The  law  is  not  nice  in 
44  grants ;  and,  therefore,  it  doth  often  transpose  words  contrary  to 
44  their  order,  to  bring  them  to  the  intention  of  the  partie*." 

In  the  view  which  I  have  here  taken  of  the  deed,  it  is  unneces- 
sary to  call  in  aid  a  construction  of  it  which,  however,  would  not 
be  without  authority  to  sustain  it.  The  deed  being  the  deed  not 
only  of  the  settlor,  but  also  of  the  trustees  (whose  seals  and  signa- 
tures it  bears),  the  rentcharge,  created  by  the  power  of  distress,  and 
the  context,  may,  without  any  transposition  of  the  words  or  clauses, 
be  treated  as  creating  the  rent  out  of  the  estate,  either  of  the 
settlor,  or  of  the  trustees.  It  is  laid  down  in  Co.  Lit.,  p.  147  b, 
that  if  A  doth  bargain  and  sell  land  to  B,  by  indenture,  and  before 
enrolment,  they  both  grant  a  rentcharge  by  deed  to  C ;  and  after 
the  indenture  is  enrolled,  "  the  grant  is  good  ;  and  after  the  enrol- 
"  ment  it  shall  be  the  grant  of  B,  and  the  confirmation  of  A.  But 
44  if  the  deed  had  not  been  enrolled,  it  had  been  the  grant  of  A,  and 
41  the  confirmation  of  B ;  and  so  qudeunque  aid  datd,  the  grant  is 
44  good. "  As  to  different  operations  of  the  same  deed,  in  reference 
to  the  interests  of  different  parties,  I  may  cite,  without  further 
observation,  Doe  v.  Bingham  (b) ;  14  Vin.  Abr.,  Grants  (H,  18), 
pi.  3 ;  per  Hutton,  J.,  Sir  William  Jones,  p.  26  ;  Doe  v.  Loch  (c) ; 
Wiehham  v.  Hawher{d). 

The  avowry  was  further  objected  to  on  the  ground  that  it  does 
not  show  what  estate  John  Trench  had  in  the  lands,  when  he  exe- 
cuted the  deed  of  the  28th  of  January  1804;  the  only  statement 
of  his  interest  being,  that  he  was  "  seised "  of  the  lands.  There 
can  be  no  doubt  that,  before  the  Common  Law  Procedure  Act,  the 


(a)  Willes,  332. 
(c)  2  Ad.  &  Ell.  705,  743. 
VOL.  10. 


(A)  4  B.  4  Aid.  672. 
(rf)  7  M.  &  W.  63. 
61   L 
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E.  T.  I860,  avowry  would,  on  this  ground,  have  been  bad  on  special  demurrer, 
for  want  of  certainty.  But  the  preponderance  of  authority  appears 
to  be  in  favour  of  holding  that  it  would  be  upheld  after  a  pleading 
over,  or  on  general  demurrer ;  and  if  that  be  so,  the  party  making 
the  objection  can  now  avail  himself  of  it  only  by  a  motion  to  set  the 
pleading  aside.  In  Hobson  v.  Middleton  (a),  Bayley,  J.,  lays  down 
that,  though  fm  equivocal  expression  (which  a  general  statement  of 
seisin  is,  for  it  may  be  seisin  in  fee,  or  for  life,  or  for  any  other 
estate  of  freehold)  is,  generally,  to  be  construed  against  the  pleader, 
yet,  when  the  opposite  party  has  pleaded  over,  that  is  an  admission 
that  the  expression  is  to  be  taken  in  the  sense  which  will  support 
the  previous  pleading.  A  similar  view  was  intimated  by  Mr.  Justice 
Maule,  in  Boydell  v.  Harkness  (&),  and  was  expressed  by  the  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  in  his  judgment  in  Ruck- 
ley  v.  Kiernan  (c).  In  Harris  v.  Beavan  (d),  a  general  allegation  of 
seisin  was  held  cured  after  verdict,  although  no  traverse  was  taken 
upon  it.  Lord  Chief  Justice  Best  is  reported  in  1  Jf.  $  P.,  p.  641, 
to  have  said,  that  "  the  ambiguity  is  cured  by  pleading  over ;"  but, 
in  the  other  report,  the  expression  is  added,  "  and  the  finding  of  the 
jury."  It  is,  therefore,  not  a  direct  authority.  Serjeant  Williams, 
in  the  note,  1  Saund.,  p.  347,  c.  ft.  (6),  treats  this  as  a  subject  of 
special  demurrer,  citing  Saunders  v.  Hussey  («),  also  reported  in 
Carth.,  p.  9,  and  1  Lord  Raymond,  pp.  332, 333.  From  the  reports  in 
Carthew  and  in  Lutwyche,  it  would  appear  as  if  the  Court  considered 
that  the  objection  was  matter  of  substance.  But  the  account  of  the 
case  given  as  a  note  in  the  report  of  Silly  v.  Dally  (f)%  which  is 
much  more  full  than  the  reports  in  Carthew  and  Lutwyche,  shows 
that  the  Court  differed:  Powei,  J.,  considering  the  omission  to 
specify  the  estate  matter  of  substance,  and  Treby,  C.  J.,  saying 
that  "  it  was  but  form ;  for  no  man  can  be  seised  of  a  less  estate 
than  a  freehold."  Serjeant  Williams  appears  to  adopt  the  latter 
view.      But  in  the  case  or  Payne  v.  Brigham{g\  the  very  point 

(a)  6  B.  AC. 302;  S.  C.,  9  DowL  &  RjL  249. 
(6)  3  Com.  B.  172-3.  (c)  7  Ir.  Com,  Law  Rep.  79-30. 

0Q  4  Bing.  646  ;  S.  C.,  1  M.  &  P.  633. 
(«)  2  Lut.  1231,  1232.  (f)  1  Lord  Bay.  331,  332,  333. 

(?)  2  Lut  1313,  1316. 
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now  before  us  upon  this  part  of  the  present  avowry  was,  in  prin-  £.  T.  I860. 
ciple  and  effect,  determined  on  a  plea  of  justification  in  trespass.  »-  -y  ■-' 
That  was  trespass  quart  elausum  fregit,  and  de  bonis  asportatis,  in 
the  taking  of  hve  loads  of  hay.  The  defendants  justified  by  stating 
that  one  of  the  defendants  was  seised  of  the  tithes  in  the  locus 
in  quo;  and  that  he,  in  his  own  right,  and  the  others  as  his 
servants,  entered  and  took  the  five  loads  of  hay,  being  the  one- 
tenth  of  the  hay  there,  severed  from  the  remainder.  There  was 
a  replication,  which  was  held  ill  on  demurrer.  The  plain- 
tiff then  objected  to  the  plea,  for  not  stating  the  estate  for 
which  the  defendant  was  seised  of  the  tithes ;  "  sed  non  allocatur" 
The  Court  held  otherwise,  upholding  the  plea.  This  appears  to  me 
to  be  a  direct  authority.  Though  an  old  one,  it  is  not  opposed  by 
a  contrary  decision ;  and  it  is  supported  by  the  opinions  which  I 
have  cited  from  the  other  books,  and  by  the  rule  of  pleading  to  whieh 
I  have  adverted.  I,  therefore,  think  we  ought  not  to  treat  this 
objection  as  sufficient  to  invalidate  the  avowry. 

The  remaining  point  of  objection  to  the  answer  is  the  omission  to 
show  that  the  requisites  of  the  statute  9  &  10  Ftc,  c.  1 1 1,  s.  10,  were 
complied  with.  That  this  is  necessary  in  a  plea  of  justification  in  tres- 
pass, was  expressly  decided  by  the  Court  of  Common  Pleas  in  the 
case  of  Madden  v.  Bryan  (a).  In  Spratt  v.  Murphy  (6),  also  an  action 
of  trespass,  there  was,  in  the  plea,  an  allegation  that  the  defendant 
distrained,  "  according  to  the  form  of  the  statute  in  such  case  made 
and  provided."  There  was  a  demurrer  to  the  plea.  Perrin,  J., 
held  that  this  was  a  substantial  averment  that  the  requisites  of  the 
statute  had  been  complied  with ;  and  on  that  ground  was  of  opinion 
that  the  plea  was  good.  The  Lord  Chief  Justice,  though  he  treated 
the  case  as  distinguishable  from  Madden  v.  Bryan,  and  did  not 
expressly  suggest  the  overruling  of  the  decision  in  that  case,  never- 
theless expressed  an  opinion  apparently  at  variance  with  it  But 
Moore,  J.,  and  Crampton,  J.  (especially  the  latter),  were  of  opinion 
that  the  Court  ought  to  abide  by  the  judgment  pronounced  by  a 
Court  of  co-ordinate  authority,  in  Madden  v.  Bryan9  Crampton,  J., 
giving  several  reasons  for  upholding  that  decision.     In  Brennan  v. 


(«)  1  Ir.  Com.  Law  Rep.  322. 


(6)  6  Ir.  Com.  Law  Rep.  489. 
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£.  T.  1860.  Flood  {a),  the  Court  of  Queen's  Bench,  and  in  Bewley  y.Hauqk 
Exchequer. 

ton(b\  Baron  Pennefather  upheld  a  general  avowry  by  a  landlord, 

for  rent  in  arrear,  under  the  25  G.  2,  c.  1 3,  not  containing  any  aver- 
ment of  compliance  with  the  9  &  10  Vic.,  c.  1 1 1,  a.  10,  on  the  ground 
that  the  statute  did  not,  as  to  the  privilege  of  pleading  by  a  general 
avowry,  repeal  the  former  statute.  In  the  case  before  us  the 
avowry  cannot  be  maintained  under  the  statute  26  G.  2,  c.  Id,  and 
must  be  supported,  if  at  all,  at  Common  Law. 

Two  questions  arise:  first,  shall  we  follow  the  decision  of  the 
Common  Pleas,  if  it  applies  ?  secondly,  does  it  apply  ?  I  take  them 
in  that  order,  as  the  most  convenient.  First,  I  think  we  are  bound 
by  the  decision  of  that  Court,  if  it  applies.  Two  Judges  of  the 
Court  of  Queen's  Bench  have  already  referred  to  it  as  an  authority; 
a  third  did  not  deny  it ;  the  fourth  did  not  profess  (as  I  collect) 
to  overrule  it.  It  appears  to  me  that  Mr.  Justice  Crampton's  judg- 
ment in  Spratt  v.  Murphy  gives  the  most  satisfactory  reasons  for 
his  opinions  on  this  point.  I  think,  with  him,  that  this  is  a  case  in 
which  we  ought  to  defer  to  the  judgment  of  a  Court  of  co-ordinate 
jurisdiction.  Stability  and  certainty,  in  the  rules  which  are  to  regu- 
late suitors  and  their  advisers,  are  of  especial  importance  in  matter* 
of  mere  procedure,  such  as  this  is.  It  may  be  well  to  advert  to  a 
few  examples,  showing,  on  the  one  hand,  the  course  adopted  by 
Judges  of  the  highest  authority,  in  so  abiding  by  what  has  been 
once  solemnly  considered  and  determined,  and  showing,  on  the  other, 
the  great  inconvenience  resulting  from  a  different  course  having 
been  sometimes  followed.  In  Sharpe  v.  Wagstaffe  (c),  the  Court  of 
Exchequer  in  England,  though  plainly  dissenting  from  a  decision 
of  the  Court  of  Queen's  Bench  on  the  effect  of  an  Act  of  Par- 
liament,* felt  themselves  bound  by  that  decision,  and  followed  it, 
expressly  on  the  ground  that  they  were  "  only  a  Court  of  con- 
current jurisdiction."  The  statute  1  &  2  G.  4,  c.  78,  enacted  that 
the  acceptance  of  a  bill  of  exchange  should  be  treated  as  a  general 
acceptance,  unless  it  should  express  that  it  should  be  payable  at  a 
banker's  house,  or  other  place  only,  and  not  otherwise  or  elsewhere. 

(a)  4  Ir.  Com.  Law  Rep,  882.  (©)  7  Ir.  Com.  Law  Rep,  285. 

(<)3M,&  W.  521. 

*  The  Apothecaries  Act,  55  G.  3,  c.  194. 
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Lord  Tenterden  thought  it  also  clear  that  this  Aot  did  not  apply  to  E.  T.  I860. 

Exchequer. 
a  bill  made  payable,  in  the  body  of  it,  at  a  particular  place ;  that  in 

Fayle  v.  Bird  (a),  he  nonsuited  the  plaintiff.  The  judgment  of 
the  Court  of  Common  Fleas,  ruling  otherwise,  in  Selby  v.  Eden  (b), 
was  not  then  reported.  When  the  case  of  Fayle  v.  Bird(c)  came 
before  the  Court  in  Banc,  though  Lord  Tenterden  declared  that  he 
"should  certainly  have  doubted  whether  this  case  fell  within  the 
statute  1  &  2  <x.  4,  c  78,  had  it  not  been  for  the  authority  cited " 
(Selby  v.  Eden),  he  nevertheless  reversed  his  own  Nisi  Prius  deci- 
sion, and  followed  that  of  the  Court  of  Common  Pleas,  stating  as  his 
reason,  that  "  it  is  of  the  highest  importance  that  there  should  be 
"  uniformity  in  the  decisions  of  the  several  Courts  of  Westminster 
"  Hall  upon  all  questions,  but  especially  upon  questions  affecting  ne~ 
"gociable  instruments  of  this  description."  Upon  this  very  question, 
of  general  and  special  acceptances  of  bills  of  exchange,  a  long  con- 
troversy had  for  several  years  subsisted  between  the  Courts  of  King's 
Bench  and  Common  Pleas  in  England,  which  caused  great  uncer- 
tainty and  inconvenience,  which  was  ultimately  terminated  by  the 
decision  of  the  House  of  Lords  in  Rowe  v.  Young;  but  in  the 
course  of  which  a  practice  had  prevailed  in  the  accepting  of  bills 
of  exchange,  rendering  necessary  the  passing  of  the  statute  1  &  2 
G.  4,  c.  78,  which  enacted  the  reverse  of  what  Rowe  ▼.  Young 
had  decided ;  and  upon  this  statute,  and  on  the  very  points  of  the 
judgments  in  Selby  v.  Eden  and  Fayle  v.  Bira\  a  new  controversy 
arose,  and  continued  to  exist  for  several  years,  in  consequence  of 
the  decision  of  the  Court  of  Exchequer  in  Ireland  in  Roach  v. 
Johnston  (d).  In  that  case,  this  Court  pronounced  a  judgment 
professing,  expressly,  to  overrule  Selby  v.  Eden  and  Fayle  v. 
Bird.  The  result  was,  that  for  a  series  of  years  the  law  affecting 
the  acceptances  of  bills  of  exchange  was  administered  according 
to  two  distinct  rules,  operating,  so  far  as  they  were  applied,  as 
two  distinct  laws,  directly  opposed  to  each  other,  on  the  one  side 
by  the   Courts   in  England,  on  the  other  side  by  the  Court  of 

(a)  2  Car.  &  Payne,  308.  (6)  3  Bing  611 ;  S.  C.,  1 1  Moore,  511. 

(c)  6  Barn.  6  Cress.  531 ;  S.  C,  9  D.  &  Ryl.  639. 

(if)  Hayes  &  Jones,  246. 
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E.  T.  1860.  Exchequer  in  Ireland.  The  Court  of  Queen's  Bench  in  Ireland, 
^^  '  following  the  English  decisions,  determined  in  Davis  v.  O'Hara  (a) 
in  direct  opposition  to  the  judgment  of  this  Court  in  Roach  t. 
Johnston.  The  controversy  was  not  closed  until  the  year  1848. 
It  appeared  to  be  a  mischief  hardly  tolerable  in  a  commercial 
community,  to  live  under  what  were  substantially  two  opposite 
and  conflicting  laws,  affecting  the  same  subject-matter,  and  applied 
to  that  subject-matter  according  as  the  suitor  chanced  or  chose 
to  proceed  in  one  Court  or  in  the  other.  In  1848,  fifteen  yean 
after  the  decision  in  Roach  v.  Johnston,  the  other  Members  of 
the  Court  concurred  with  me  in  opinion,  that  the  time  had  come 
for  redressing  this  mischief,  by  yielding  to  the  opposing  authorities 
in  England  and  in  Ireland ;  and  this  was  done  by  our  judgment 
in  Elliott  v.  Fiefy  (&).  We  there  overruled  Roach  v.  Johnston, 
and  followed  the  English  authorities,  although  the  majority  of  the 
Members  of  the  Court  (including  myself)  still  dissented  from  the 
original  judgment  in  Selby  v.  Eden.  We  all  remember  the  incon- 
veniences resulting  from  the  difference  in  practice  between  the  Courts 
of  Queen's  Bench  and  Exchequer  in  this  country,  in  ejectments 
for  non-payment  of  rent ;  this  Court  holding  the  affidavit  of  service 
to  be  part  of  the  plaintiff's  title ;  the  Court  of  Queen's  Bench  holding 
differently ;  and  the  one  Court  nonsuiting  in  exactly  the  same  cir- 
cumstances in  which  the  other  directed  a  verdict  for  the  plaintiff. 
A  similar  state  of  things  existed  during  the  controversy,  as  to  the 
right  of  a  plaintiff  to  maintain  ejectment  for  non-payment  of  rent, 
without  a  legal  reversion,  between  the  Court  of  Queen's  Bench, 
acting  in  conformity  with  its  judgment  in  Lessee  of  Fawcett  v. 
ffall(c)t  and  this  Court,  abiding  by  its  opposite  decision  in  Lessm 
of  Walsh  v.  Feety(d);  a  controversy  which  was  at  last  termi- 
nated by  the  concurrence  of  this  Court  with  the  Court  of  Queen's 
Bench  in  Lessee  of  Porter  v.  Frenches) :  and  there  is  now  a 
very  inconvenient  difference  between  this  Court  and  the  other  two 
Courts  of  Law,  on  a  matter  so  small  as  the  form  of  an  affidavit  to 

(a)  5  Ir.  Law  Rep.  337.  (6)  10  Ir.  Law  Rep.  485. 

(c)  Ale  4  Nap.  24a  (rf)  1  Jone*,  413. 

(«)  9  Ir.  Law  Rep.  514. 
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be  used  in  obtaining  an  order  for  security  for  costs;  so  that  the  E.  T.  I860, 
same  Judge,  sitting  in  Vacation  to  hear  motions  for  all  the  Courts, 
determines  differently,  upon  facts  precisely  similar,  according  to 
the  Court  in  which  the  action  happens  to  be  pending.  I  have 
taken  this  opportunity  of  stating,  once  for  all,  some  of  my  reasons 
for  the  almost  unconquerable  reluctance  which  I  feel,  which  I  have 
long  felt,  which  I  have  often  expressed  from  this  Bench,  and  which 
I  believe  will  govern  me  as  long  as  I  have  a  seat  on  it,  to  deciding, 
even  in  accordance  with  my  own  strong  opinions,  against  a  judgment 
once  deliberately  pronounced  by  a  Court  of  competent  authority.  I 
speak  not  of  mere  dicta>  to  which,  I  own,  I  pay  little  regard.  They 
are  not  unfrequently  loosely  worded  and  imperfectly  understood. 
They  are  very  liable  to  be  inaccurately  reported,  in  reference  to 
the  discussion  by  which  they  are  elicited;  and  they  are  for  the 
most  part  used  for  discussion  only,  and  not  for  judgment.  Neither 
do  I  speak  of  cases  in  which  the  law  casts  upon  the  Judge,  or  the 
Court,  the  obligation  of  applying  a  discretion  to  particular  cir- 
cumstances in  which  the  suitor  is  entitled  to  require  the  exercise 
of  that  discretion,  and  in  reference  to  which  previous  exercises  of 
similar  discretion  afford  very  imperfect  guidance.  I  speak  of  a 
decision  deliberately  made,  after  argument  and  consideration, 
on  a  question  clearly  raised  for  judgment.  Uncertainty  must  exist, 
to  some  extent,  in  the  exposition  of  all  human  laws.  Few  subjects 
can  be  presented  to  different  minds  without  suggesting  different 
views;  and  cases  will  from  time  to  time  arise,  in  which  hasty 
rules  will  be  reviewed  by  co-ordinate  tribunals.  I  believe  these 
cases  ought  to  pe  rare  exceptions.  I  am  sure  that  uncertainty — a 
great  evil  in  jurisprudence— would  be  materially  diminished,  if  the 
members  of  every  tribunal  were  influenced  by  disposition  rather 
to  regard  with  acquiescence,  than  to  scan  with  criticism,  the  deci- 
sions of  other  Judges.  Although,  therefore,  I  were  disposed  to 
differ  from  the  judgment  of  the  Court  of  Common  Pleas  in  Mad- 
den v.  Bryany  I  should  still,  until  it  should  be  reversed  by  the 
proper  tribunal  (a  Court  of  Error),  defer  to  it  as  an  authority. 
But  I  am  not,  as  at  present  advised,  disposed  to  dissent  from  that 
decision.       It    is    founded    on   the    very    intelligible    proposition 
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E.  T.  1860.  that  the  rule  of  pleading  laid  down  in  Stephen  on  Plead- 
ingt  4th  ed.,  p.  402,  in  reference  to  acts  "valid  at  Common 
Law,  but  regulated  as  to  the  mode  of  performance  by  statute," 
only  applies  where  the  statutable  requisites  are  comprised  in, 
and  could  be  proved  under,  the  Common  Law  allegation.  This 
cannot  be  said  of  the  word  *'  distrain,"  which  does  not  neces- 
sarily import  a  distraining  according  to  lam.  If  the  role  re- 
ferred to  applied  to  such  a  case  as  Madden  ▼.  Bryan,  then  the 
question  of  compliance  or  non-compliance  with  the  requisites  of  the 
statute  would  be  open  upon  a  mere  traverse,  stating  "  that  the  defend- 
ant did  not  distrain,"  and  there  would  be  no  necessity  for  one  party 
to  allege  compliance,  or  for  the  other  party  to  allege  non-compliance, 
with  those  requisites.  So  applied,  this  would  be  a  very  inconvenient 
rule  of  pleading ;  for  it  would  expose  a  defendant  to  the  difficulty 
of  going  to  trial  without  knowing  whether  what  the  plaintiff  relied 
on  was,  that  there  was  in  fact  no  distress  at  all,  or  that  the  distress 
was  made  in  contravention  of  the  provisions  of  the  Act  of  Parlia- 
ment. I  may  observe  that  the  rule  referred  to  in  Stephen  on 
Pleading,  p.  408,  4th  ed.,  is  laid  down  in  somewhat  different  terms 
(more  limited  and  guarded)  in  1  Wms.  Saund\  p.  277  A,  *. (2) ; p.211 
i».  (2) ;  p.  276  n.  (1).  It  is  there  stated  as  founded  on  the  Anony- 
mous decision  in  2  Salk^  p.  519 ;  which  is  in  nearly  the  same  terms 
as  that  in  Birch  v.  Bellamy  (a),  and  is  (as  the  Lord  Chief  Justice 
says  in  Madden  v.  Bryan)  probably  only  another  version  of  the 
same  case.  According  to  those  authorities,  the  rule  applies  where, 
at  Common  Law,  a  matter  might  have  been  lawfully  done  by  parol; 
but  where  a  statute,  altering  the  Common  Law,  requires  that  mat- 
ter to  be  done  in  writing,  or  requires,  in  reference  to  it,  a  writing, 
as  evidence  of  what  is  done,  there  the  Common  Law  allegation 
describes  the  thing  as  having  been  done,  without  stating  whether  it 
was  or  was  not  done  by  parol.  The  same  allegation,  with  equal 
truth,  describes  the  thing  as  having  been  done,  whether  it  was  or 
was  not  done  in  writing,  or  whether  it  is  or  is  not  evidenced  by  a 
writing.  The  Common  Law  allegation,  therefore,  lets  in  no  proof 
of  either;  and  the  question,  whether  or  not  it  was  done  lawfully 
under  the  statute,   arises   upon  the  evidence.      Serjeant  Stephens 
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refers  to  a  passage  in  the  Year  Book,  4  Hen.  7,  c.  8,  which  seems  E.  T.  I860. 

Exchequer, 
to  sanction  a  larger  extension  of  the  role.    But  I  am  not  aware  of     *— * ' 

any  authority  which  decides  that,  where  a  statute  requires  certain 
things  to  be  done  or  to  happen,  as  a  condition  for  the  conferring 
of  a  right  to  do  a  certain  act  (as  in  the  present  instance  for  the 
conferring  of  alright  to  distrain),  the  party  claiming  such  right, 
and  justifying  by  reason  of  it  an  act  which,  without  it,  the  statute 
makes  a  tortious  act,  is  not  bound  to  show,  in  a  plea  justifying 
such  act,  that  the  condition  has  been  complied  with  which  the  law 
makes  necessary  for  the  acquisition  of  the  right  to  do  it.  I  must 
further  observe  that  (entirely  concurring  with  Mr.  Justice  Cramp- 
ton's  observations  on  this  subject  in  Spratt  v.  Murphy  (a)  it 
seems  to  me  the  far  more  convenient  course,  with  a  view  to 
the  Common  Law  Procedure  Act,  that  the  defendant  should  state 
his  whole  case  in  his  defence,  and  should  thus  take  away  the  neces- 
sity for  a  replication ;  especially  where  the  requisites  for  justifying 
the  act  complained  of,  and  the  manner  in  which  they  have  been 
complied  with  (so  far  as  relates  to  the  9  &  10  Vie^  c.  Ill,  s.  10), 
are  all  within  the  defendant's  knowledge,  are  very  simple  in  their 
nature,  are  perfectly  well  understood,  and  may  be  stated  without  any 
inconvenient  length  in  pleading. 

Secondly. — I  think  the  principle  of  the  decision  in  Madden  v. 
Bryan  applies  directly  to  an  avowry  at  Common  Law.  The  gene- 
ral rule  is,  that  an  avowry  at  Common  Law  must  show  a  good  title 
tit  omnibus.  Several  of  the  authorities  are  collected  in  Wilkinson 
on  Replevin,  p.  53 ;  1  Saund^  p.  347  C,  n.  3 ;  2  Sound.,  p.  285, 
n.  3;  2  Sound.,  p.  314,  n.  3.  The  rule  is  stated  or  illustrated  in 
Goodman  v.  Ayling  (&) ;  Mathews  v.  Carey  (e) ;  Crosse  v.  Bilson  (d) ; 
Hawkins  v.  Eekles  (e).  These  authorities  show  that  more  strict- 
ness is  required  in  an  avowry  than  in  a  plea  of  justification  in  trepass ; 
because  in  an  avowry  the  defendant  ought  to  show  a  right  to  a  re- 
turn of  the  goods.  Independently  of  authority,  the  very  nature  of 
the  action  of  replevin  indicates  that  the  defendant  ought  to  show  at 
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E.  T.  1860.  least  as  folly  in  an  avowry  his  right  to  take  the  goods,  as  he  most 
Excheqmt* 

in  a  plea  of  justification,  if  sued  for  taking  the  same  goods  in  in 

action  of  trespass.  In  the  action  of  trespass  the  plaintiff  complains 
that  his  goods  were  taken  by  the  defendant.  In  replevin  he  does 
the  same.  The  answer  in  each  case  is  identical,  where  the  right  to 
take  arises  from  a  title  in  the  defendant  to  distrain,  as  of  his  own 
right,  at  Common  Law.  In  effect,  the  avowry  is  in  the  nature  of 
a  plea  in  bar,  Crosse  v.  Bilson  (a),  so  far  as  it  justifies  the  taking, 
and  in-  the  nature  of  a  count :  Butts  ease  (b) ;  Co.  Lit-,  303  a, 
so  fur  as  it  claims  a  return  of  the  goods.  The  Statute  of  General 
Avowries  then  being  out  of  the  case,  the  decisions  of  Brennam  r. 
Flood  and  Bewley  v.  Haughton  not  being  applicable,  and  this 
being  an  avowry  at  Common  Law,  I  am  of  opinion  that  it  is  within 
the  authority  of  Madden  v.  Bryan.  I  am,  therefore,  constrained 
to  hold  (and  I  do  so  in  this  case  with  reluctance)  that  the  defend- 
ant not  having  shown  a  compliance  with  the  peremptory  requisites 
of  the  statute  (9  &  10  Vie.,  c.  Ill,  s.  10),  without  which  the  statute 
expressly  makes  the  distress  "  unlawful  and  void,"  the  avowry  is 
bad,  and,  for  this  cause,  the  demurrer  ought  to  be  allowed. 

Enough,  however,  appears  before  us  to  show  that  we  ought  to 
allow  the  defendant,  on  the  usual  terms  of  paying  the  costs,  to  amend 
the  avowry. 


Fitzgerald,  B. 

The  questions  in  this  case  arise  on  a  demurrer  taken  by  the 
plaintiff  in  replevin  to  the  avowry  and  cognizance  of  the  defend- 
ants. 

The  avowry  and  cognizance  states,  in  substance,  that  one  John 
Trench  was,  at  the  time  of  the  execution  of  the  deed  after  men- 
tioned, seised  of,  inter  alia,  the  locus  in  quo  ;  and,  being  so  seised, 
by  an  indenture  dated  28th  of  January  1804,  executed  in  contem- 
plation of  his  marriage  with  the  defendant  Mary,  he  granted  to 
Bomins  and  Hutcheson,  and  the  survivor  of  them,  and  the  heirs  of 
such  survivor,  inter  alia,  the  locus  in  quo,  to  hold  to  them  for 
the  term  of  500  years,  in  trust  to  permit  and  suffer  the  defendant 

(a)  6  Mod.  102.  (*)  7  Bep.  25  a. 
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Mary,  in  case  she  should  survive  him,  to  take  and  receive  yearly,  £.  T.  1860. 

Exchequer. 
during  her  natural  life,  the  sum  of  £50;   the  first  half-yearly 

payment  to  commence  to  accrue  from  the  death  of  John  Trench, 

and  to  be  payable  in  six  months  after  his  decease,  and  to  be  issuing 

out  of  and  charged  upon,  inter  alia,  the  locus  in  quo ;  and  that, 

by  the  same  indenture,  John  Trench  covenanted,  in  case  the  said 

jointure  or  yearly  sum,  or  any  part  thereof,  should  happen  to 

be  unpaid  for  twenty-one  days,  that  it  might  be  lawful  for  Bomins 

and  Hutcheson,  and  also  for  the  defendant  Mary,  upon,  inter  alia, 

the  locus  in  quo,  to  enter  and  distrain. 

The  avowry  and  cognizance  then  avers  the  death  of  John 
Trench ;  that  after  his  death  nine  and  a- half  years  of  the  annuity 
were  in  arrear,  for  which  the  taking  of  goods  complained  of  was 
made  by  way  of  distress,  the  defendant  Mary  avowing,  and  the 
other  defendant  making  cognizance  as  her  bailiff. 

To  this  avowry  and  cognizance  a  demurrer  was  taken  by  the 
plaintiff,  and  the  principal  points  relied  on  to  sustain  it  were 
these: — 

First. — It  was  said  that  the  avowry  shows  no  compliance  with 
the  provisions  of  the  statute  9  &  10  Vic,  c.  Ill,  which  makes  the 
service  of  a  certain  notice  by  the  party  distraining  necessary  to  the 
validity  of  a  distress. 

Secondly. — That  the  avowry  does  not  show  of  what  estate 
the  alleged  grantor  of  the  rentcharge,  John  Trench,  was  seised, 
or  that  he  had  any  estate  enabling  him  to  grant  it 

Thirdly. — That  the  avowry  does  not  show  the  creation  of  any 
legal  rentcharge  whatever  in  the  defendant  Mary,  or  any  legal 
right  in  her  to  distrain ;  and  this  was  the  chief  objection  insisted 
on. 

In  aid  of  his  demurrer  the  plaintiff  has,  as  he  was  entitled  to 
do,  called  for  production  of  the  instrument  relied  on  as  creating 
the  rentcharge,  which  has  been  accordingly  produced ;  and  his  argu- 
ment on  the  third  point  has  been,  to  a  great  extent,  founded  on 
what  appears  on  that  deed.  The  authorities  referred  to  by  him 
on  that  head  seem  to  warrant  that  course,  and  to  show  that  when 
the  instrument  has  been  so  called  for  and  produced,  the  pleading  of 
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E.  T.  1660.  the  party  relying  on  it  is  to  be  dealt  with  as  if  the  instrument, 
£jpcheguer, 

in  hoe  verba,  were  incorporated  in  his  pleading.    I  am  of  opinion 

that  the  demurrer  ought  to  be  overruled,  though  I  confess  I  have 

felt  considerable  doubt  on  the  question  arising  on  the  third  point 

which  I  have  mentioned.    With  reference  to  the  first  pointy  that  the 

avowry  does  not  show  compliance  with  the  particulars  which  the 

statute  9  &  10  Ftc,  o.  Ill,  has  rendered  requisite  to  the  validity  of 

a  distress,  I  am  of  opinion  that,  inasmuch  as  the  statute  does  not 

require  that  those  particulars  shall  be  stated  in  pleading,  the  form  of 

pleading  remains  as  it  was  before  the  statute.     The  rule  in  such 

cases  is  thus  stated  in  Bae.  Ab^  Statute  (L,  3):— "If  a  statute 

"make  certain  circumstances  necessary  to  the  validity  of  an  Act 

"  which  was  valid  at  the  Common  Law  without  such  circumstances, 

"  this  does  not  alter  the  manner  of  pleading  which  was  used  before 

"  the  making  of  the  statute." 

This  I  apprehend  to  be  a  well  settled  rule  of  pleading,  which 
ought  not  unnecessarily  to  be  interfered  with ;  and  though,  as  was 
suggested  during  the  argument,  there  may  be  authority  for  confining 
it  to  declarations,  still  an  avowry  is  in  the  nature  of  a  declaration, 
and  is,  as  I  conceive,  to  be  dealt  with,  as  to  the  matter  before 
us,  according  to  the  rules  of  pleading  applicable  to  declarations. 

In  the  case  of  Brett  v.  Rigden  (a),  one  of  the  objections  to 
an  avowry  (p.  342)  was,  that  it  did  not  conclude  with  a  verification, 
which  unquestionably  would  have  been  a  good  objection  to  a  plea  in 
trespass,  stating  the  same  matter ;  but  the  exception  was  disallowed 
by  the  rule  of  the  Court,  because  the  defendant  in  his  avowry  is 
actor,  for  he  shows  his  matter,  which  showing  is  like  unto  a  count, 
and  is  to  have  a  return  which 'is  in  nature  of  a  recovery;  and 
therefore  he  is  quasi  plaintiff,  in  which  case  he  shall  not  aver 
his  avowry,  for  it  is  not  usual  for  the  plaintiff  to  aver  his  count, 
but  the  defendant  must;  for  which  reason  the  avowry  is  good, 
without  saying  et  hoe  paratus  est  verificare.  The  necessity  that 
avowries  for  rentcharge  should  state,  with  the  utmost  particularity, 
every  matter  of  title,  and  the  authorities  which  so  clearly  show  this, 
I  do  not  question,  but  a  reference  to  these  authorities  will  show 
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that  it  is  because  the  avowry  is  in  the  nature  of  a  declaration,  E.  T.  1860. 

and  as  such  makes  claim  for  a  return,  that  this  particularity  is      5^' 

required.  They  therefore  afford  no  reason,  but  the  contrary,  for 
applying  a  different  rule  in  pleading  to  avowries  and  declarations. 
I  agree,  however,  that  if  there  be  express  authority  deciding  that  an 
avowry  for  rentcharge  in  this  country  must  show  compliance  with 
the  provisions  of  the  9  &  10  Ftc,  we  ought  not  lightly  to  over- 
rale  such  authority. 

I  have  carefully  looked  through  all  the  cases  cited  on  this  branch 
of  the  argument,  but  I  do  not  find  that  the  proposition  before  us 
has  been  decided  against  the  opinion  which  I  entertain,  though 
I  confess  I  do  not  find  it  easy  to  acquiesce  in  all  that  has  been 
decided.  There  are  two  classes  of  cases  bearing  on  the  question, 
which  have  been  referred  to.  The  first  is  that  of  actions  of  trespass 
for  a  wrongful  distress,  in  which  pleas  of  justification,  not  showing 
compliance  with  the  requisites  of  the  statute,  have  been  disallowed 
by  the  Court  of  Common  Pleas.  But,  inasmuch  as  there  is  some 
authority  for  the  proposition  that  the  rule  of  pleading  on  which 
I  rely  does  not  extend  to  pleas,  and  more  especially  as  I  find  this 
distinction  noticed  by  the  Chief  Justice  of  the  Common  Pleas,  and 
acted  on  in  one  of  the  cases,  I  cannot  treat  these  cases  as  authori- 
ties applicable  to  the  case  of  an  avowry,  which  is  in  the  nature 
of  a  declaration.  The  other  class  is  of  avowries  for  rent-service, 
which  have  been  held  good,  though  they  do  not  show  compliance 
with  the  provisions  of  the  9  &  10  Vie. ;  but  it  is  said  that  this  was 
so  held  on  the  ground,  and  the  ground  only,  that  there  is  a 
particular  statute,  prior  to  the  9  &  10  Fife,  which  gives  a  general 
form  of  avowry,  in  cases  between  landlord  and  tenant,  but  which 
does  not  apply  to  cases  of  rentcharge.  I  cannot  regard  these 
cases  as  authorities  for  the  proposition  for  which  they  are  cited.  So 
far  as  they  go,  they  decide  that  what  was  the  proper  form  of  avowry 
in  cases  between  landlord  and  tenant,  before  the  Act  of  the 
9  &  10  Fie.,  shall  continue  such,  notwithstanding  that  statute.  I 
cannot,  therefore,  consider  them  as  involving  a  decision  that,  where 
the  form  of  pleading  antecedently  to  the  Act  of  the  9  &  10  Vic,  was 
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£.  T.  1860.  regulated  by  the  Common  Law,  and  not  by  statute,  a  different  rak 
Exchequer.  .. 

is  to  be  applied. 

Secondly. — As  to  the  second  point,  that  the  avowry  does  not 
show  the  nature  or  quality  of  the  alleged  grantor  of  the  renteharge, 
I  am  of  opinion  that  the  avowry  is  informal  in  that  respect ;  tat 
I  am  disposed  to  think  the  defect  is  one  which,  before  the  Common 
Law  Procedure  Act,  could  have  been  taken  advantage  of  only  as 
special  demurrer ;  and  as  the  plaintiff  has  not  seen  fit  either  to 
apply  to  have  the  avowry  set  aside  as  embarrassing,  or  to  show, 
if  he  could  do  so,  by  pleading,  a  defect  in  the  grantor's  estate,  H 
must,  I  think,  be  assumed,  on  the  allegation  that  the  grantor 
was  seised,  that  he  had  a  freehold  estate  sufficient  to  give  effect 
to  the  provisions  of  the  deed,  pleaded  according  to  its  true  con- 
struction. 

Thirdly— The  objections  to  the  deed  creating  the  renteharge 
are  these: — It  purports  to  grant  the  lands  comprised  in  it  to 
Bomins  and  Hutcheson,  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor ;  habendum  to  them  for  a  term  of  500  yean, 
and  then  purports  to  give  the  renteharge,  by  way  of  use,  on  the 
estate  so  granted  to  them. 

Now  it  is  said  the  estate  granted  by  the  deed  is  only  a  term 
of  500  years ;  and,  therefore,  the  renteharge  created  by  way  of  nte 
on  the  grant  is  the  mere  trust  of  a  chattel,  which  could  not  be 
executed  by  the  Statute  of  Uses,  and  consequently  there  is  no  legs! 
renteharge.  It  was  suggested  that  the  grant  in  the  premises  being 
of  a  fee,  the  habendum  for  a  term  of  years  might  be  rejected  si 
repugnant,  and  then  the  case  of  the  renteharge  would  be  executed 
on  the  fee  granted  by  the  premises.  To  this,  however,  it  was 
answered,  that  by  no  mode  of  construction  in  the  present  case 
could  the  habendum  for  the  term  of  500  years  be  rejected;  and 
for  this  the  fourth  resolution  in  Baldwin9*  case  (a)  was  relied 
on,  which  is  this  : — "  Where  to  the  estate  limited  by  the  premises,  * 
"  ceremony  is  requisite  to  the  perfection  of  the  estate,  and  to  the 
"  estate  limited  by  the  habendum  nothing  is  required  to  the  per- 
"  fection  and  assurance  thereof  but  the  delivery  of  the  deed ;  then 

(a)  2  Rep.  28  a,  24  a. 


COMMON  LAW  REPORTS. 


495 


"though  the  habendum  be  of  a  lesser  estate  than  is  mentioned  in  E.  T.  1860. 

"  the  premises,  the  habendum  shall  stand."     Now  in  this  case  they 

say  the  conveyance  of  the  estate  in  the  premises  cannot  take  effect 

as  a  lease  and  release,  because  there  is  no  sufficient  recital  of  a  lease 

for  a  year ;  and  as  upon  a  deed  in  the  very  words  of  that  before  us, 

the  Court  of  Common  Pleas  has,  in  7  Ir.  Com.  Law  Rep.,  p.  338, 

decided  that  the  recital  of  a  lease  for  a  year  was  insufficient,  it 

must,  I  presume,  be  held  that  the  deed  cannot  operate  as  a  lease 

and  release  to  pass  the  estate  mentioned  in  the  premises. 

Then  it  is  said  it  cannot  operate  as  a  feoffment  to  pass  the  estate 
mentioned  in  the  premises,  for  to  that  the  ceremony  of  livery  of 
seisin  would  be  necessary.  Neither,  it  is  said,  can  it  operate  as  a 
bargain  and  sale  to  pass  the  freehold  estate  mentioned  in  the  pre- 
mises, for  to  that  enrolment  would  be  necessary.  And  again, 
though  it  be  true  that  the  construction  of  a  covenant  to  stand  seised 
may  be  applied  to  an  instrument  which  purports  to  grant  in  fee  to 
trustees,  not  within  the  consideration  of  blood  or  marriage,  if  the 
uses  declared  be  sustained  by  such  consideration,  this  can  only  be 
done  where  the  conveyance  to  the  trustees  is  wholly  inoperative ; 
but,  if  there  be  an  operative  conveyance  to  the  trustees,  as  the 
fourth  resolution  in  Baldwin's  ease  shows  there  may  be  in  the  case 
for  the  term,  the  deed  must  operate  according  to  that,  the  expressed 
intent.  There  being  no  way,  therefore,  of  giving  effect  to  the  estate 
granted  by  the  premises  by  delivery  of  the  deed,  the  habendum  of 
the  term  of  years  must  stand,  and  the  argument  that  the  use  on  it, 
if  the  rentcharge  is  not  a  legal  estate,  remains  unaffected.  This 
argument  seems  to  me  well  founded.  On  the  other  side  it  was  then 
said  that,  supposing  the  deed  does  operate1  as  the  grant  of  a  term  for 
years,  the  trusts  of  the  term  are  declared  to  be,  first,  for  the  husband 
for  life,  with  certain  remainders  to  the  issue  of  the  marriage,  and  an 
ultimate  remainder  to  the  grantor,  which  trusts  either  do,  or  purport 
to,  exhaust  the  whole  beneficial  interest  in  the  term ;  and  then  fol- 
lows a  further  trust,  that  the  intended  wife  shall  have  a  rentcharge : 
and  it  was  said  that  this  trust  took  effect  not  on  the  term,  all  the 
trusts  of  which  were  exhausted,  but  on  the  seisin  of  the  grantor ; 
and,  it  being  indifferent  on  what  part  of  the  deed  it  occurred,  it 
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parties,  that  the  term  was  subject  to  it.     There  is,  however,  very 

considerable  difficulty  in  adopting  this  mode  of  construction,  because 
the  deed  recites  an  agreement  that  the  grantor's  estate  shall  be 
vested  in  trustees,  upon  the  trusts  and  for  the  uses,  &&,  after 
declared ;  and  by  the  terms  of  the  deed  the  estate  purports  to  be 
conveyed  to  the  trustees,  for  such  estate  as  the  deed  grants,  on  the 
trusts  and  for  the  uses  after  mentioned;  and  then  the  creation  of 
the  rentcharge  is  by  the  words  "  for  the  further  use,"  &c.  Now  it 
seems  very  hard  to  say  that  this  is  not  one  of  the  trusts  contem- 
plated ;  and,  though  true  it  is  that  this  occurs  after  declarations  of 
trusts  sufficient,  if  valid,  to  exhaust  every  possible  interest  in  the 
term,  yet  the  circumstance  relied  on  by  the  defendants,  that  it  ia 
immaterial  in  what  part  of  the  deed  a  particular  clause  occurs,  would 
only  render  it  necessary  to  interpose  this  trust  after  that  for  the  life 
of  the  husband ;  and  then  it  would  take  effect,  according  to  the 
declared  intent,  as  a  trust  of  the  term,  but  create  only  an  equitable 
estate.  Then,  however,  it  is  said  that,  subsequent  to  everything  now 
mentioned,  there  is  what  amounts  to  the  grant  of  a  legal  rentcharge, 
in  the  clause  or  covenant  that  the  wife  shall  have  a  right  to  distrain 
for  the  jointure;  and  there  can  be  no  doubt  that  the  grant  or  cove- 
nant of  an  owner  in  fee,  that  his  intended  wife  shall  distrain  on  lands 
named,  for  the  payment  to  her  of  an  annual  sum,  may  amount  to 
the  grant  of  a  rentcharge.  But  to  this  it  is  answered,  that  the 
clause  in  question  is  a  provision  that  either  the  trustees  or  the  wife 
shall  have  a  right  to  distrain  for  the  annual  sum  before  mentioned  » 
the  deed;  in  other  words,  for  an  annuity  already  created  by  trust 
on  the  term,  and  that,  whatever  the  operation  of  the  clause  be,  it 
can  only  be  as  an  additional  security  for  the  equitable  annuity;  so 
that  there  is  no  mode  in  which  the  right  of  distress  can  take  prece- 
dence of  the  term,  which  is  not  determined,  and  the  existence  of 
which  is  in  fact  necessary  to  give  existence  to  the  very  annuity  for 
which,  and  for  which  only,  the  remedy  of  distress  purports  to  be 
given.  I  feel  the  force  of  this  argument;  but  I  think  that  mj 
Lord  Chief  Baroh  has  shown  that  it  is  not  insuperable.  The 
whole  clause  in  question  is  this : — "  And  for  the  further  use,  intent 
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"and  purpose,  and  it  is  the  true  intent  and  meaning  of  these  pre-  £.  T.  I860. 

" sent*,  to  permit  and  suffer  the  said  Mary  Hutcheson,  in  case  the     < ,.     I 

"said  intended  marriage  shall  take  effect,  and  that  she  the  said 
"  Mary  shall  survive  her  said  intended  husband,  then  and  in  such 
"  case  to  suffer  the  said  Mary  to  take  and  receive,  yearly  and  every 
"year,  during  her  natural  life,  the  sum  of  £50  sterling,  payable 
"half-yearly,  the  first  half-yearly  payment  to  commence  on  the 
"death  of  the  said  John  Trench,  and  to  be  made  payable  in  six 
"  months  after  his  decease ;  and,  in  case  said  jointure  or  yearly  sum 
"  of  £50,  or  any  part  thereof,  shall  happen  to  be  behind  and  unpaid 
"within  twenty-one  days  after  the  days  appointed  for  payment 
"  thereof,  then  and  in  such  ease  it  shall  and  may  be  lawful  for  the 
"said  Thomas  Bomins  and  the  said  David  Hutcheson,  or  the 
"  said  Mary,  to  enter  upon  and  distrain  the  said  lands  and  pre* 
"mises,  or  any  part  thereof,  and  the  distress  and  distresses  then 
"  and  there  found  to  dispose  of  according  to  law,  for  payment  of  the 
"  said  jointure  of  £50  sterling  a-year,  and  all  arrears  thereof,  and 
"all  costs  and  charges  attending  the  taking  and  disposing  of  the 
"said  distress  and  distresses,  and  the  recovery  of  said  jointure/' 
Now,  in  the  terms  of  this  clause  I  have  it  distinctly  stated  that  the 
intent  and  meaning  of  the  deed  is,  that  the  wife  shall  take  and 
receive  a  yearly  sum  of  £50,  with  a  right  to  her  to  distrain  for  it. 
I  know  of  no  way  of  giving  effect  to  this  intent,  other  than  by 
holding  that  she  has  a  legal  rente  barge ;  and  I  give,  as  it  appears  to 
me,  full  effect  to  the  other  words  of  the  deed,  by  holding  that  the 
trusts  of  the  term  are  a  further  security  for  its  payment.  My 
opinion,  therefore,  is,  that  the  demurrer  ought  to  be  overruled. 


Hughes,  B.,  concurred  with  the  Lord  Chief  Baron. 


vol.  10. 
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LAWRENSON  v.  HILL.* 
June  1, 12. 

In  an  action  This  was  an  action  of  false  imprisonment,  brought  by  tbe  plaintiff 
against  a  Jus- 
tice of  the      against  Mr.  Edward  Eustace  Hill,  a  Justice  of  the  Peace  for  the 
Peace,  for  acts 

done  in  the     county  of  Longford. 

execution  of  __  _  _  .  ,  mttm 

his  office,  the       The  case,  upon  a  former  stage  of  it,  is  reported  supra,  p.  177, 

of°action°  is  a  where  the  pleadings  are  fully  stated ;  and  the  verdict  for  the  defend- 

oM^e^^iD^  ant  nfty^nS  ^en  on  tnat  occasion  set  aside  by  the  Court,  and  a  new 

tiff's  case,  and  trjal  directed,  the  case  went  down  again  for  trial,  and  was  tried 
must  be  given  '  ^  * 

by  him,  though  before  the  Lord  Chief  Justice  at  the  last  Spring  Assizes  for  the 

the  want  of  it  r      © 

be  not  relied  county  of  Westmeath.     At  the  trial,  the  plaintiff  went  into  evidence 

upon  in  plead. 

ing  by  the  de-  in  support  of  the  charge  of  false  imprisonment,  and  proved  the  pro- 

fendant. 

ceedings  before  the  Petty  Sessions  Court,  the  issuing  of  the  warrant 

by  the  defendant,  and  her  arrest  and  committal  under  it,  and  then 

closed  her  case.     The  defendant's  Counsel  then  called  for  a  nonsuit, 

on  the  ground  that  the  plaintiff  had  not  proved  any  notice  in  writing 

of  the  action,  pursuant  to  the  provisions  of  the  9th,  10th  and  12th 

sections  of  the  12  Vic,  c.  16  (the  Protection  of  Justices  Act).    Tbe 

Lord  Chief  Justice  was  of  opinion  that  the  proof  of  such  notice  was 

a  necessary  part  of  the  plaintiff's  case,  and  directed  a  nonsuit,  and, 

on  the  plaintiff  declining  to  be  nonsuited,  directed  a  verdict  for  the 

defendant. 

C.  Polios  having,  in  Easter  Term,  obtained  a  conditional  order 

to  set  aside  the  verdict  for  the  defendant,  and  for  a  new  trial— 

G.  Battersby  (with  him  J.  K  Boll  and  E.  P.  Levinge)  now 
showed  cause. 

The  only  question  is,  whether  the  defendant  was  bound  to  set  op 
the  want  of  the  notice  of  action  by  his  pleading,  to  entitle  him  to 
call  for  a  nonsuit  at  the  trial  ?  We  submit  that  the  service  of  notice 
was  a  condition  precedent  to  be  performed  by  the  plaintiff  before  she 
could  maintain  an  action,  and  that  its  service  should  have  been 

*  Coram  Fitsgbrald  and  Huohzs,  BB. 
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proved  as  part  of  her  case,  independently  of  the  defendant's  pleading.  T.  T.  1860. 

Exchequer. 
The  question  depends  on  the  construction  of  the  8th,  9th,  10th  and      w— , 

12th  sections  of  the  12  Fife.,  c.  16  (the  Protection  of  Justices  Act),  v 

taken  in  connection  with  the  enactments  of  the  Common  Law  Pro-  hill 
cedure  Act  1853.  The  8th  section  of  the  12  Vie.,  c.  16,  enacts  that 
no  action  shall  be  brought  against  any  Justice  for  anything  done  in 
the  execution  of  his  office,  unless  the  same  be  commenced  within  six 
calendar  months  after  the  act  complained  of  shall  have  been  com- 
mitted. The  9th  section  provides  that  no  such  action  shall  be 
commenced  against  any  such  Justice  until  one  calendar  month  at 
least  after  a  notice  in  writing  of  such  intended  action  shall  have 
been  delivered,  stating  the  cause  of  action,  and  the  Court,  and  the 
other  matters  mentioned  in  the  section.  The  10th  section  enabled 
the  defendant  to  plead  the  general  issue,  and  give  any  special  matter 
of  defence,  excuse  or  justification  in  evidence  under  it.  The  11th 
section  provides  for  tender  of  amends  by  the  defendant,  and  payinent 
of  money  into  Court ;  and  then  the  12th  section  enacts  "  That  if,  at 
14  the  trial  of  any  such  action,  the  plaintiff  shall  not  prove  that  such 
<(  action  was  brought  within  the  time  hereinbefore  limited  in  that 
"  behalf,  or  that  such  notice  as  aforesaid  was  given,  one  calendar 
"  month  before  such  action  was  commenced,  then  and  in  every  such 
"  case  such  plaintiff  shall  be  nonsuited,  or  the  jury  shall  give  a  ver- 
"dict  for  the  defendant."  The  10th  section  has  been  repealed  by  the 
69th  section  of  the  Common  Law  Procedure  Act  1853;  and  we 
must  now  read  the  Act  as  if  that  section  had  never  been  in  it. 
If  the  9th  section  had  stood  alone,  it  might  be  said  that  the  want 
of  notice  was  matter  of  defence;  but  the  12th  section  expressly 
makes  the  proof  of  notice  a  part  of  the  plaintiff's  case.  It  will  be 
said  that  the  want  of  notice  is  a  matter  of "  avoidance,  excuse  or 
justification,"  within  the  meaning  of  the  71st  section  of  the  Common 
Law  Procedure  Act  1853,  which  enacts  that  "  In  actions  for  wrongs, 
"  defences  by  way  of  denial  shall  take  issue  on  some  one,  or  more 
"than  one,  material  matter  of  fact  alleged  in  the  summons  and 
"plaint;  and  all  defences  which  admit  the  matter  complained  of, 
"  but  rely  on  matter  of  avoidance,  excuse  Or  justification,  shall  be 
"  so  expressly  pleaded."     The  want  of  notice  is  not  matter  of  excuse 
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T.  T.  1860.  or  justification;  it  is   independent  of  the  matter  complained  of. 
Exchequer. 
. The  service  of  notice  is  a  thing  to  be  done  to  give  the  plaintiff 

LAWREN80N  ,  __.  ..,.,.. 

v  a  cause  of  action  at  all.    Martins  v.  Vpcher  (a)  shows  how  strictly 

hill.  the  plaintiff  will  be  bound  by  the  notice  of  action  served.  Then 
is  a  series  of  decisions  upon  an  analogous  Act  in  England,  55  G.  3, 
c.  194  (the  Apothecaries  Act),  by  which  this  case  most  be  ruled. 
The  21st  section  of  the  Apothecaries  Act  enacts  "That  no  apothe- 
"  cary  shall  be  allowed  to  recover  any  charges  claimed  by  him  in 
"any  Court  of  Law,  unless  such  apothecary  shall  prove  on  the 
"  trial  that  he  was  in  practice  as  an  apothecary  prior  to  or  on 
"the  said  5th  day  of  August  1815;  or  that  he  has  obtained  a 
''certificate  to  practise  as  an  apothecary  from  the  said  Master, 
"  Wardens  and  Society  of  Apothecaries,  as  aforesaid."  It  has  been 
repeatedly  held  that  this  proof  is  part  of  the  plaintiff's  title,  and 
that  the  defendant  need  not  plead  the  non-compliance  with  the 
statute :  Morgan  v.  Ruddock  (5) ;  Shearwood  v.  Hay  (<?)  ;  Wag- 
staff*  v.  Sharp  (rf). 

J.  E.  Walsh  and  W.  J.  O'Driscoll,  contra. 

The  10th  section  of  the  12  Vic,  c.  16,  having  been  repealed,  the 
Act  must  be  read  as  if  it  had  been  there,  and  had  been  struck  out. 
The  9th  section  provided  certain  matters  of  defence  for  a  Justice 
of  the  Peace.  The  object  of  the  10th  section  was  to  take  away  the 
necessity  of  pleading  specially  the  matters  of  defence  provided  by 
the  9th  section.  Then  the  question  was  upon  whom,  when  the 
general  issue,  by  statute,  under  the  10th  section,  was  pleaded,  the 
onus  probandi  was  to  lie?  A  special  defence  may  be  a  defence 
to  be  raised  by  the  party  for  whose  benefit  it  was  created.  Hist 
was  the  difficulty  solved  by  the  12th  section,  by  which,  when  the 
issue  properly  arises,  the  onus  of  proving  the  special  matters  of 
defence  is  thrown  upon  the  plaintiff.  Acoording  to  the  defendant's 
argument,  the  12th  section  would  be  nothing  more  than  a  re-enon- 
ciation  of  the  enactment  contained  in  the  9th.  The  want  of  notice 
of  action  is  not  the  only  special   defence;  and,  if  the  defendant 

(o)  3  Q.  B.  662.  (&)  4  DowL  P.  C.  SI  I. 

(c)  5  Ad.  &  £11.  383.  (d)  3  M.  &  W.  521. 
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be  right,  the   Statute  of  Limitation  provided  by  the  9th  section  T.  T.  1860. 

Exchequer, 
need  not  be  pleaded.     The  true  construction  of  the  whole  statute,      < . 

having  regard  to  the  repeal  of  the  10th  section,  is,  that  where  there  v 

is  any  plea  raising  the  special  matter  of  defence,  as  the  general  issue        hill. 
by  statute  did,  the  onus  proband*  lies  on  the  plaintiff.     Secondly ; 
we  submit  that,   irrespective  of  the  repeal  of  the    10th  section, 
the  defendant  is  bound,   by  the  provisions  of  the  Common  Law 
Procedure  Act  1853,  to  plead  the  want  of  notice.    By  the  62nd 
section,  the  venue   in  any   personal   action   may   be  laid   in  any 
county  where  the  plaintiff  thinks  proper ;  and  the  venue  in  actions 
against  Magistrates  is  constantly  laid  in  a  different  county  from 
that  in  which  the  cause  of  acti6n  arose.     One  provision,  therefore, 
of  the  12  Vic,  c.  16,  is  plainly  repealed.     Then  the  69th  section 
abolishes  the  general  issue  by  statute,  and  there  are  then   only 
two  defences  which   can   be  pleaded — one  a  denial  of  the  matter 
complained  of,    and  the  other  a  defence  which  admits  the  matter 
complained  of,  and  sets  up  something  by  which  the  effect  of  it 
is  taken  away.     These  are  the  only   possible  defences;   and  the 
71st  section  deals  with  defences  under  that  analysis.     It  cannot 
be  said  that  the  effect  of  the  Justices  Act  is,   that  without  a 
notice  no  cause  of  action  ever  arose.  It  is  plainly,  therefore,  a  defence 
admitting  the  matter  complained  of,  and  relying  on  matter  of  avoid- 
ance.    How  can  it  be  said  that  a  plea  of  the   month's  limitation, 
which  stands  on  the  same  footing,  is  not  a  plea  of  confession  and 
avoidance  ?     Every  argument  applicable  to  the  one  equally  applies 
to  the  other.     With  regard  to  authority,  Smith  v.  Pritchard(a) 
shows  that,  unless  it  be  by  force  of  some  special  direction  in  the 
12th  section,  the  want  of  notice  must  be  specially  pleaded.     Bull  v. 
Chapman  (6)  and  Alcoch  v.  Taylor  (c)  are  cases  decided  upon  the 
same  principle.     In  Davey  v.  Warne{d\  the  marginal  note  is, 
"  Where  an  Act  provided  that  a  plaintiff  should  not  recover  in  any 
"  action  for  anything  done  in  pursuance  of  the  Act,  unless  twenty- 
"  one  days'  notice  of  action  should  be  given — Held,  that  the  defendant 
"  must  plead  the  want  of  such  notice,  or  he  could  not  avail  himself 

(a)  2  Car.  &  K.  699.  (6)  8  Exch.  444. 

(c)  6  N.  4  M.  296.  (<f)  14  M.  &  W.  199. 
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T.  T.  1860.  "of  it."    There  the  57  O.  3,  e.  29,  8.  132,  required  a  notice  of 

s y~J     action  to  be  given,  and  enacted  that  no  person  should  recover  in 

ON  any  such  action  unless  such  notice  should  have  been  given.  It 
hill.  was  held  by  the  Court  of  Exchequer  that  the  want  of  that  should 
be  specially  pleaded.  Any  decision  upon  the  Magistrates  Act  in 
England  is  inapplicable,  because  there  the  general  issue  by  statute 
may  still  be  pleaded.  Then  we  come  to  the  decisions  on  the  Apo- 
thecaries Act  Shearwood  v.  Hay  and  Wagstaffe  v.  Sharpe  were 
decided  mainly  on  the  effect  of  the  General  Rule  in  England,  of 
Hilary  Term,  4  W.  4,  that,  "  In  all  actions  of  assumpsit  (except  on 
"  bills  of  exchange  and  promissory  notes),  the  plea  of  non-assumpsit 
"  shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or 
"  promise  alleged,  or  of  the  matters  in  fact  from  which  the  contract 
"  or  promise  alleged  may  be  implied  in  law."  The  general  issue 
is  the  same  as  if  the  defendant  had  said,  "  the  facts  of  your  case 
are  not  such  that  a  promise  can  be  inferred  from  them ; "  and  the 
whole  question  was,  whether  the  plea  of  non-assumpsit,  thus  inter- 
preted, put  the  plaintiff  on  proof  of  his  qualification  ?  The  want  of 
notice  is  a  matter  peculiarly  within  the  knowledge  of  the  defendant) 
and,  as  such,  should  be  put  forward  by  him.  The  practice,  since 
the  passing  of  the  Common  Law  Procedure  Act,  has  been  to  plead 
the  want  or  insufficiency  of  the  notice:  Collin*  v.  Hungerfordfa); 
Austin  v.  Tuite  (6).  The  object  of  the  Common  Law  Procedure 
Act  was  to  narrow  the  issues  between  the  parties ;  and  that  policy 
ought  not  to  be  disregarded  in  favour  of  Magistrates. 

J.  T.  Ball,  in  reply. 

Kirby  v.  Simpson  (c)  shows  that  the  defendant  here  was  entitled 
to  notice  of  action.  The  object  of  a  notice  was  not  merely  to  enable 
the  Magistrate  to  make  amends,  but  to  bind  the  plaintiff  to  a  written 
statement  of  his  complaint.  The  plaintiff  is  bound  to  prove  the 
cause  of  action  stated  in  the  notice.  If  the  proof  at  the  trial  be 
inconsistent  with  the  complaint  stated  in  the  notice,  the  plaintiff 

(•)  7  Ir.  Com.  Law  Rep.  581.  (6)  8  Ir.  Com.  Law  Rep.  SO. 

(c)  10  Ezch.  358. 
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must  fail.    How  could  the  defendant  plead  by  anticipation  an  incon-  T.  T.  I860, 
sistency  between  the  notice  and  the  proof?  ' 

Cur.  ad.  vult. 


Fitzgerald,  B. 

This,  so  far  as  we  are  concerned  with  it,  is  an  action  for  false  June  l2« 
imprisonment  of  the  plaintiff.  The  defence  pleaded  is  in  substance 
that  the  defendant  was  a  Justice  of  the  Peace ;  that  a  charge  was 
made  against  the  plaintiff,  which  was  duly  heard  and  adjudicated  on 
by  the  defendant  and  another  Justice  of  the  Peace  at  Petty  Sessions ; 
that,  on  evidence  on  oath  before  them,  he  believed  the  plaintiff 
guilty  of  stealing  a  key,  the  property  of  one  Bond,  and  that  he  issued 
a  warrant,  under  which  the  plaintiff  was  committed  to  stand  her 
trial,  which  is  the  imprisonment  complained  of;  and  that  the  defend- 
ant acted  bona  fide,  having  jurisdiction,  The  case  was  tried  before 
the  Lord  Chief  Justice,  at  the  last  Spring  Assizes  for  the  county  of 
Westmeath.  An  action  in  this  form  is  sustainable  against  a  Justice 
of  the  Peace  only  in  the  event  of  his  acting  without  jurisdiction,  or 
exceeding  his  jurisdiction.  Into  the  facts  proved  at  the  trial  it  is 
unnecessary  to  enter,  further  than  that  it  was  shown  by  the  plaintiff 
that  the  imprisonment  complained  of  was  made  under  colour  of  a 
warrant  issued  by  the  defendant,  sitting  as  Justice  at  Petty  Ses- 
sions with  another  Justice ;  but,  from  a  former  consideration  of  the 
case  in  this  Court,  it  must  be  taken  that  the  warrant  was  issued  in 
a  matter  in  which  the  defendant  had  not,  or  in  which  he  exceeded 
his  jurisdiction. 

At  the  close  of  the  plaintiff's  case  the  defendant's  Counsel  called 
for  a  nonsuit,  on  the  ground  that  no  notice  in  writing  of  the  action 
was  proved  to  have  been  given  to  the  defendant  previous  to  its 
commencement,  pursuant  to  the  provisions  of  the  statute  12  Fie., 
c  16.  The  Chief  Justice,  being  of  opinion  that  such  notice  was 
necessary  to  be  proved  on  the  part  of  the  plaintiff,  directed  a  non- 
suit, and,  on  the  plaintiff  declining  to  be  nonsuited,  directed  a  ver-  % 
diet  for  the  defendant.  A  conditional  order  having  been  obtained 
to  set  aside  the  verdict,  cause  was  shown  against  such  order,  before 
my  Brother  Hughes  and  myself,  in  this  Term;  and  we  are  of 
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T.  T.  I860,  opinion  that  the  cause  shown  must  be  allowed,  and  that  the  verdict 
Exchtqutr. 
< „ ought  to  stand.     By  the  8th  section  of  the  12  Vie^  c  16,  it  is 

v  enacted  that  no  action  shall  be  brought  against  any  Justice  of  the 

hill.  Peace,  for  anything  done  by  him  in  the  execution  of  his  office,  unless 
the  same  be  commenced  within  six  calendar  months  next  after  the 
act  complained  of  shall  have  been  committed.  By  the  9th  section 
it  is  enacted  that  no  such  action  (that  is,  in  my  opinion,  an  action 
for  anything  done  by  him  in  the  execution  of  his  office)  shall  be 
commenced  against  any  Justice  of  the  Peace,  until  one  calendar 
month  at  least  after  a  notice  in  writing  of  such  intended  action  shall 
have  been  delivered  to  him,  or  left  for  him  at  his  usual  place  of 
abode,  by  the  party  intending  to  commence  such  action,  or  by  his 
attorney ;  in  which  said  notice  the  cause  of  action,  and  the  Court  in 
which  the  same  is  intended  to  be  brought,  shall  be  clearly  and  espe- 
cially stated.  And  by  the  12th  section  it  is  enacted  that  if,  at  the 
trial  of  any  such  action,  the  plaintiff  shall  not  prove  that  such  action 
was  brought  within  the  time  before  limited  in  that  behalf,  or  that 
such  notice  as  aforesaid  was  given  one  calendar  month  before  such 
action  was  commenced,  or  if  he  shall  not  prove  the  cause  of  action 
stated  in  such  notice,  then  and  in  every  such  case  such  plaintiff 
shall  be  nonsuited,  or  the  jury  shall  give  a  verdict  for  the  defendant 
The  notice  is  only  necessary  where  the  action  is  brought  for  an  act 
done  by  the  Justice  in  the  execution  of  his  office.  In  the  present 
case,  on  the  plaintiff's  evidence  it  appeared  that  the  act  complained 
of  was  done  by  the  defendant,  sitting  as  Justice,  with  another  Jus- 
tice, at  Petty  Sessions,  and  on  a  charge  made  against  the  plaintiff, 
and  before  him  on  oath  ;  prima  facie,  therefore,  the  plaintiff  was 
acting  as  Justice  ;  and  though,  in  truth,  he  had  no  jurisdiction,  or 
exceeded  his  jurisdiction  in  the  matter,  still  that  will  not  show  that 
the  act  was  not  done  in  the  execution  of  his  office,  so  as  to  disentitle 
him  to  notice,  provided  the  act  was  not  colourable,  and  was  done  in 
a  bona  fide  belief  of  his  authority.  This  is  established  by  the  case 
•of  Hazeldine  v.  Grove  (a)  ;  and  it  seems  assumed  as  the  law  in  the 
case  of  Kirby  v.  Simpson  (b). 

(a)  3  Q.  B.  90T.  (6)  10  Exch.  358. 
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Id  Hazeldine  v.  Grove  (at  p.  1006),  Lord  Denman  lays  down  E.  T.  1860. 

Escheqver, 
the  law  thus :— "  The  principle  seems  to  be  this,  that  where  the      -    » 
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"  Magistrate,  with  some  color  of  reason,  and bona  fide,  believes  that  Va 

"  he  is  acting  in  pursuance  of  his  lawful  authority,  he  is  entitled  to  hill. 
"  protection,  although  he  may  proceed  illegally,  or  exceed  his  juris- 
"  diction.  Whether  he  acts  with  snch  color  of  reason  and  bona  fide 
"  are  questions  for  the  jury,  under  all  the  circumstances,  if  there 
"  be  any  evidence  of  them,  and  the  plaintiff  desires  the  opinion  of 
"  the  jury  to  be  taken,  although  it  is  very  common  to  submit  them 
"  to  the  Judge  first,  as  in  -the  present  case,  on  an  application  for  a 
"  nonsuit.  And  if  the  plaintiff  does  not  desire  the  matter  to  be  sub- 
"  mitted  to  the  jury  he  must  abide  by  the  decision  of  the  Judge,  if 
"  the  Court  shall  think  it  warranted  by  the  evidence."  In  the 
case  before  us,  the  plaintiff  did  not  submit  to  a  nonsuit,  and  the 
case  went  to  the  jury,  with  the  Judge's  direction ;  but  that  direction 
would  have  been  right  on  the  assumption  that  the  jury  believed  the 
evidence  of  the  plaintiff;  and  as  the  Judge  was  not  asked  to  leave 
to  them  any  particular  question  as  to  bona  fides  or  otherwise ;  then 
as  the  direction  of  the  Judge  was  warranted  by  the  only  evidence 
before  the  jury;  the  verdict  ought  to  stand,  so  far  as  its  stability 
depends  on  the  fact  of  the  act  complained  of  being  done  by  the 
Justice  in  the  execution  of  his  office.  We  think  the  direction  was 
warranted  by  the  plaintiff's  evidence.  There  was  nothing  to  show 
malice,  and  though  the  defendant  exceeded  his  jurisdiction,  we  think 
that,  under  all  the  circumstances  of  the  case,  there  was  evidence 
that  the  defendant  believed  he  had  jurisdiction,  encountered  by  no 
evidence  to  the  contrary;  and  we  do  not  think  there  was  ille- 
gality of  such  a  palpable  nature,  nor  such  want  of  reasonable  color 
or  bonk  fide*,  as  to  disentitle  the  defendant  to  notice.  But  the  main 
point  insisted  on  before  us  was,  that  the  want  of  notice  was  not  avail- 
able for  the  defendant  to  defend  the  action,  unless  specially  relied  on  by 
plea.  It  will  be  seen  that  the  provision  of  the  12  Ftc,  c.  16,  which 
I  have  stated,  requires  in  terms,  that  the  action  shall  not  be  com- 
menced until  one  month  after  notice  given,  and  that  if  the  plaintiff 
shall  not  prove,  at  the  trial,  that  the  notice  was  given,  or  shall  not 
prove  the  cause  of  action  stated  in  the  notice,  he  shall  be  nonsuited, 
vol.  10.  64  L 
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E.  T.  1860.  or  the  jury  shall  give  a  verdict  for  the   plaintiff.      These  pro- 
^***^*r:     visions  seem  to  make  the  notice  a  part    of  the   plaintiff's  ease, 
wholly  independency  of  the   pleading.      However  the  argument 
of  the  plaintiff  is,  that   the    provisions  are  to  he .  read  in  con- 
nection with  other  provisions  of  the  statute.    By  the  10th  section 
of  the  Act  it  is  enacted,  that  in  any  such  action,  brought  in  any  of 
the  Superior  Courts  of  Law,  the  venue  shall  be  laid  in  the  county 
where  the  act  complained  of  is  committed ;  and  the  defendant  shall 
be  allowed  to  plead  the  general  issue  there,  and  to  give  any  special 
matter  of  defence,  excuse  or  justification  in  evidence,  under  such 
plea,  at  the  trial  of  such  action.     Reading  the  12th  section  of  the 
Act  in  connection  with  this,  it  is  said  that  the  meaning  is  that,  on  a 
plea  which  puts  any  matter  of  defence  in  issue,  the  onus  of  proving 
the  notice  shall  be  thrown  on  the   plaintiff.     The  10th    section, 
which  gives  the  plea  of  the  general  issue  with  this  effect,  is  repealed 
by  the  Common  Law  Procedure  Act  1853,  and  the  general  issue 
cannot  now  be  pleaded  in  actions  of  the  nature  before  us.     By  the 
71st  section  of  that  Act,  (>  In  actions  for  wrongs,  defence  by  way  of 
"  denial  shall  take  issue  on  one  or  more  than  one  material  matter 
(<  of  fact  alleged  in  the  summons  and  plaint ;  and  all  defences  which 
"  admit  the  matter  complained  of,  but  rely  on  matter  of  avoidance, 
"  excuse  or  justification,  shall  be  so  expressly  pleaded."    If,  there- 
fore, the  want  of  this  notice  be  a  defence  of  matter  of  avoidance, 
excuse  or  justification,  it  would  seem  that  it  ought  now  to  be  specially 
pleaded.     Several  authorities  on  statutes  requiring  notice  as  neces- 
sary to  the  plaintiff's  recoVery  in  actions  were  cited  in  support  of  the 
proposition  that  the  want  of  such  notice  must  be  pleaded  when  a 
statutable  general-issue  is  not  available.    In  none  of  them,  however, 
did  the  statute  in  question  require  the  proof  by  the  plaintiff  of  the 
notice  as  necessary  to  avoid  a  nonsuit  or  a  verdict  against  him. 
On  the  other  hand,  a  series  of  authorities  on  what  is  called  the 
Apothecaries  Act  in  England,  and  which  does  contain  a  provision 
of  that  nature,  and  which  does  not  give  a  statutable  plea  of  the 
general  issue,  were  relied  on  to  show  that  a  plea  was  not  necessary. 
These  authorities  appear  to  have  settled  the  law  as  to  that  Act, 
though  not  till  after  a  considerable  conflict  of  opinion.     The  cases 
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are,  Morgan  v.  Ruddock  (a),  Skearwood  v.  Hay,  and  Wills  v.  E.  T.  I860. 
Langridge  (5),  and  Wagttaffe  v.  Sharpe  (c).      The  Apothecaries  equ 

Act  is  55  O.  3,  c.  194,  and  the  21st  section  enacts,  that  no  apothe- 
cary shall  be  allowed  to  recover  any  charges  claimed  by  him,  in  any 
Court  of  Law,  unless  such  apothecary  shall  prove,  on  the  trial,  that 
he  was  in  practice  as  an  apothecary  prior  to  or  on  the  5th  of  August 
1815,  or  that  he  has  obtained  a  certificate  to  practise  as  an  apothe- 
cary from  the  Master,  Wardens  and    Society  of  Apothecaries.    I 
can  see  no  substantial   difference   between   this   section    and    the 
12th  section  of  the  Act  before  us,  taken  in  connection  with  the 
9th.     The  ground  of  the  decision  in  the  Apothecaries  Act  is  thus 
stated  by  Lord  Denman,  in  Skearwood  v.  Hay : — "  The  statute  re- 
"  quires  that,  before  any  person  shall  be  allowed  to  recover  charges 
"  made  by  him  as  an  apothecary,  he  shall  prove  that  he  was  duly  quali- 
"  Bed.  The  Under-sheriff  held  that  the  qualification  was  a  part  of  the 
"  plaintiff  *s  title  to  recover,  which  the  statute  made  it  imperative  upon 
"  him  to,  prove.    I  think  that  the  ruling  was  right."     Now  the  doubt 
of  the  Court  of  Exchequer  as  to  the  law  on  the  Apothecaries  Act 
was,  that  the  words  of  the  Act  of  Parliament  must  be  read  with 
some  qualifying  words,  such  as  that  of  the  certificate  being  put  in 
issue,  and  that,  at  the  time  the  Act  of  Parliament  was  passed,  every- 
thing which  avoided  the  contract  might  be  given  in  evidence  under 
the  general  issue.    The  decisions,  therefore,  on  that  Act  establish 
that  the  necessity  of  proving  what  the   statute  says  the   plaintiff 
shall  prove  is  a  necessity  independent  of  the  pleading  in  the  action. 
And  in  subsequent  cases  in  which  the  decisions  on  the  Apothecaries 
Act  were  held  not  to  apply  to  statutes  enforcing  the  necessity  of 
notice,  this  was  laid  down  to  be  the  true  view,  and  the  decisions 
on  the  Apothecaries  Act  were  upheld,  on  the  express  provision  that 
the  plaintiff  should  prove.     Thus  in  Richards  v.  Easto  (<Q,  in  which 
the  decisions  on  the  Apothecaries  Act  were  acted  on,  and  held  not 
to  apply  to  the  statute  before  the  Court,  Parke,  B.  (p.  252),  says, 
"  Unless  the  privileges  are  meant  by  that  statute"  (the  statute  then 
"  before  him)  "  to  be  available  to  the  defendant,  and  to  be  a  good 

(a)  4  DowL  P.  C  811.  (&)  5  Ad.  &  Ell.  383. 

(c)  3  M.  A  W.  521.  00  15  M.  4  W.  244. 
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&  T>  *  8^°-  "  defence,  without  pleading,  or  independent  of  .the  form  of  the  plea,  as 

Exchequer* 

1  '  -v    —     " the  warn*  of  an  apothecary'*  certificate  hoe  been  held  to  be, the 
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Vm  "  defendant  cannot  avail  himself  of  that  defence,  on  a  plea  of  not 

hill.  «  guilty,  which  merely  denies  the  fact  of  a  trespass  having  been  con- 
"  mittedV  Again,  in  Law  v.  Dodd  (a),  in  which  the  decisions  on  the 
Apothecaries  Act  were  cited  for  the  same  purpose,  and  held  not  to 
apply,  Parke,  B.  (p.  849),  says  "  The  words  of  Act  that "  (the  Apothe- 
caries Act),  "  are,  that  no  apothecary  shall  be  allowed  to  recover  aoj 
"  charges  unless  he  shall  prove,  at  the  trial,  that  he  was  in  practice 
"  prior  to  the  6th  of  August  1815,  or  that  he  has  obtained  his  certifi- 
"cate.  That  means  without  reference  to  the  defendant's  plea."  lean 
see  no  sound  distinction  between  the  words  of  the  Apothecaries  Act 
and  the  words  of  the  statute  before  us.  And  though  it  be  true  that 
the  Act  before  us  gives  the  general  issue  a  statutable  effect,  it 
did  not  make  it  obligatory  on  the  defendant  to  plead  the  general 
issue,  nor  is  the  12th  section  more  dependent  for  its  efficacy  on  his 
pleading  it. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  delivery  of 
the  notice  was  a  part  of  the  plaintiff's  title  to  recover  in  this  case,  and 
that  it  was  necessary  for  him  to  prove  it  without  reference  to  the 
defendant's  plea.  The  cause,  therefore,  shown  against  the  conditional 
order  must  be  allowed,  and  the  order  discharged  with  coats. 

J.  E.  Walsh  applied  for  leave  to  appeal. 

Hughes,  B— Certainly.    It  is  a  very  proper  case  for  an  appeal, 
(a)  1  Exch.  845. 
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H.  T.  1860. 
Exch.  Cham. 


tfrrfieqtier  Chamber, 

FOOTT,   in  Error,   v.   HUDSON.* 

(Error  from  the  Court  of  Common  Pleas.)  .      _  -   __ 

This  was  a  suggestion  of  error,  by  the  defendant  below,  upon  the  A  party  har- 

.  ,  .  ,  ing  a  sufficient 

award  of  venire  de  novo  in  this  cause.     The  pleadings  and  special  property  qua- 

_  uflcation  to 

verdict  are  stated  in  vol.  9,  pp.  203-4,  and  the  judgment  of  the  Court,  kill  game, 

pp.  207-13.     The  plaintiff  below  likewise  suggested  error,  upon  the  J^  0f  which 

ground  that  final  judgment  upon  the  special  verdict  ought  to  have  re^enioil9  ^ 

been  awarded  in  his  favour.  nbertr  to  the 

lessor,    his 
heirs  and  as- 

Chatterton  and  Exham,  for  the  plaintiff  in  error,  contended  that  signs*  his  and 

their  servants 
the  defendant  in  error  (plaintiff  below)  had  no  right  to  employ  an  -and  followers, 

unqualified  servant  to  hunt  game  in  his  absence.     They  cited  the  fish  and  fowl 

upon  the  de- 
various  authorities  referred  to  in  the  Court  below.      They  also  mised  pre- 

.  .  noises."  is  en- 

argued  that  the  special  verdict  was  defective  in  not  containing  a  ^tled  to  em- 
positive  finding  with  respect  'to  the  property  qualification  of  the  S^posSig 
plaintiff  below,  and  that  the  Court  had  no  authority  to  award  a  ^J^Sa 
venire  de  novo,  for  the  purpose  of  having  that  defect  supplied,  but  ^jp3bythe 
were  bound  to  enter  a  verdict  for  the  plaintiff  in  error  (defendant  **»  9mft^t 

below).     Upon  the  second  point   they  cited   Mayor  of  Notting-  game  in  his 

absence. 
ham  v.  Lambert  (a) ;    Martin  v.  Jenkins  (b)  ;    Witham  v.  Earl  of     Held  also, 

Derby  (c)  ;    GoodHth  v.  Jones  (d) ;  BenOey  v.  Smith  (e) ;  Sanders  J^J^^ 

VanzeUer(f).  %*««£*  * 

material  fact,  but  simply  leaving  it  as  a  matter  of  inference,  it  is  competent  for 
the  Court  to  award  a  venire  de  novo, 

(a)  Wflles,  107.  (6)  2  Str.  1144. 

(c)  1  Wils.  56.  (rf)  7  T,  B.  48-8. 

(«)  3  Smith's  Rep.  39.  (f)  4  Q.  B.  260. 

•  Coram  Lewoy,  C.  J.,  Pioot,  C.  B.,  O'Brixk,  J.,  Greene,  Fitsgbrald 
and  Hughes,  BB. 
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H.  T.  1860. 
Exch.  Cham. 


Jan.  17. 


Sullivan  and  Jellett,  contra,  were  not  called  upon  as  to  the  first 
point.     Upon  the  second  they  cited  Tanered  v.  Christy  (a). 

Cur.  ad.  vulL 


Lefrot,  C.  J.,  delivered  the  unanimous  judgment  of  the  Court, 
that  the  judgment  of  the  Court  of  Common  Pleas  should  be  affirmed, 
adding,  that  it  was  the  opinion  of  some  of  the  Members  of  the  Court 
that  judgment  ought  to  be  entered  up  on  the  special  verdict  in 
favour  of  the  plaintiff  below ;  but  as  his  Counsel  had  expressed  them- 
selves satisfied  to  hold  the  judgment  of  venire  de  novo,  that  judgment 
should  stand. 


(a)  12  M.  &  W.  316. 
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T.  T.  1860. 
CowmonPUat. 


M'CONNELL  v.  M'KENNA. 
(Common  Pleas.) 


June  1. 


In  an   action  for  oral   slander,  the  summons  and  plaint  charged  In  an  action 

1  for  oral   slan- 

the  defendant  with  having  spoken  certain  defamatory  words  of  the  der,  alleged  to 

have  been  sdo« 

plaintiff,  in  his  trade  of  flax-dealer.     The  defendant  denied  the  ken   of   the 

speaking  of  the  words,  and  in   the  sense  imputed.     The  words  {rade     t{Je  u 

alleged  in  the  second  count  to  have   been   uttered  were,   M  He  Se»ea    feiled" 

"  never  knew  M'Connell  to  have  any  dealings  with  any  one  that  he  Jj^JETL  ^f 

"  did  not  rob,  if  he  could. "   The  cause  was  tried  at  the  last  Armagh  worda  Ori- 
ent to  rapport 

Assizes,  before  Monahan,  C.  J~  when  a  witness  named  Wynne  the  allegations 

of  the  sum- 

deposed  to  a  conversation  with   the  defendant,   in   the  course  of  mora  and 

plaint ;  but  a 

which  he  alleged  that  plaintiff  was  "  a  blood-sucking,  robbing  old  witness,  called 

on  the  part  of 

a  scoundrel,   and  that  it  was  better  for   those   who   were   dealing  the  defendant, 

"  with  him  to  have  an  end  put  to  their  existence ; "  which  words  cross-examin- 
the   witness   understood   to   mean   that  the    plaintiff  took   all   he  at^the  request 
could  from  the  people  who  were  dealing  with  him.     The  defendant  pj^^?/  ^ 
further  stated  that  the  plaintiff  had  never  made  a  penny  honestly  nc8Bei»  written 

in  the  course  of  his   life.     Another  witness  (Patrick  M'Gahan)  the  words  used 

by  the  defend- 
depoaed  that  defendant  had,   on   that  occasion,  said   of  plaintiff,  ant  upon  the 

occasion  in 
"  the  blood-sucking  old  rogue,  any  money  he  has  was  wrung  from  question.  The 

last-mentioned 
wretches  he  had  dealings  with."     The  plaintiff  stated  that  he  was  witness,  upon 

re-examina- 
in  the  habit  of  lending  money  to  persons  to  buy  flax,  and  getting  tion,   stated 

from  them  one-third  of  the*  profits,  bearing  one-third  of  the  loss,  was  the   wit. 

if  any.     The  defendant  denied  having  used  the  words,  "that  the  version0 of  the 

plaintiff  was  a  blood-sucking  old   rogue ; "  all  that  he  said  was,  5STSSen 

that  the  plaintiff  had  got  upon  a  stand  at  a  race-course  without  ?tatc???th?I" 

mitted  at  the 
trial,  subject  to  objection,  as  evidence  to  sustain  the  charge—  Held  that,  although  ad- 
missible for  the  purpose  of  impeaching  the  credit  of  the  writer,  the  document  in  ques- 
tion was  no  evidence  of  the  facts  therein  stated,  and  ought  not  to  have  been  submitted 
to  the  jury  as  such. 

It  is  necessary,  in  actions  of  slander,  for  the  plaintiff  to  prove  the  actual  words 
alleged,  or  enough  of  them  to  sustain  the  action ;  and  it  will  not  be  sufficient  to 
prove  the  speaking  of  other  words  of  similar  meaning,  and  involving  the  same  offence. 
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T.  T.  1860.  paying  for  a  ticket.    A  witness  named  Mulligan  was  then  examined 
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> —  on  behalf  of  defendant,  who  stated  that  he  was  in  M'Gahan's  shop 

m'connell  ,        .  . 

v  on  the  night  in  question ;  that   they   talked  of  the  plaintiff  Dot 

m'kenna.  having  paid  for  his  place  on  the  race-stand ;  they  called  each  other 
liars.  Defendant  said  that  the  plaintiff  was  a  "  poor  suck ; "  that 
he  oppressed  the  people  under  him  having  dealings  with  him; 
he  called  him  an  "old  suck."  On  examination  the  witness  stated 
that,  after  the  occurrence  took  place,  on  the  same  evening,  M'Gahan 
wrote  a  memorandum  of  what  occurred,  and  that  witness  wrote  the 
paper  produced  to  him ;  but  not  as  his  own  account  of  the  trans- 
action, but  as  M'Gahan  had  dictated  to  him.  M'Gahan,  having 
been  recalled  by  the  plaintiff,  contradicted  Mulligan,  as  to  his 
having  dictated  to  him;  but  stated  that  Mulligan  wrote  the  pro- 
duced paper  as  his  own  account  of  what  occurred.  His  Lordship 
told  the  jury,  on  comparing  the  words  stated  in  the  plaint  with 
the  evidence,  that  the  latter  did  not  sustain  the  words  stated  in 
any  count,  but  that  the  written  statement  made  by  Mulligan,  if 
they  believed  it  to  be  the  true  account  of  what  occurred,  would 
sustain  the  second  count.  His  Lordship,  accordingly,  left  the  case 
to  the  jury  on  the  second  count,  withdrawing  from  them  the  other 
parts  of  *he  plaint ;  but,  though  he  was  clearly  of  opinion  that  the 
statement  written  by  Mulligan  was  properly  received  in  evidence, 
he  stated  to  the  parties  that  he  entertained  very  great  doubts  whe- 
ther it  was  evidence  to  sustain  a  verdict,  and  not  merely  so  to  con- 
tradict Mulligan's  account  at  the  trial;  and  he  reserved  liberty 
for  the  defendant,  in  the  event  of  there  being  a  verdict  against 
him,  to  move  to  have  a  verdict  entered  for  him,  if  he  should 
have  so  directed  the  jury.  The  jury  found  for  the  plaintiff,  on 
the  second  count,  £5  damages. 

A  conditional  order  having  been  obtained  to  enter  a  nonsuit  or  a 
verdict  for  defendant,  pursuant  to  leave  reserved — 

Joy  (with  whom  was  Bamill)  showed  cause. 
The  evidence  was  admissible,  being  relevant  to  the  issue.    That 
distinguishes  the  case  from  The  Attorney- General  v.  Hitchcock  (a). 

(a)  1  Ex.  91. 
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The  observations  of  Pollock,  C.  B.,  in  that  case  are  in  fact  an  T.  T.  1860. 
...  _  __.  ,__  _  ,  ComftHMiPIeot. 

aathonty  m  our  favour.    He  says : — "  If  you  ask  a  witness  whether      - — ,— ' 

"  he  has  not  said  so  and  so,  and  the  matter  he  is  supposed  to  have  v 

"  said  would,  if  he  had  said  it,  contradict  any  other  part  of  his    m(kxhna. 

"  testimony,  then  you  may  call  another  witness  to  prove  that  he 

"  said  so,  in  order  that  the  jury  may  believe  the  account  of  the 

"  transaction  which  he  gave  to  that  other  witness  to  be  the  truth, 

"and  that  the  statement  he  makes  on  oath  in  the  witness-box  is 

"  not  true." — [Christian,  J.    I  can  understand  the  force  of  that 

observation  in  a  case  where  there  was  other  evidence  upon  which 

the  verdict  might  be  rested. — MonahAn,  C.  J.     That  might  be 

evidence  to  show  that  the  witness's  present  statement  was   not 

true.] — The   plaintiff's   case   here    does    not  solely  rest   on    the 

contradiction.    The  words  proved  to  have  been  uttered  were  to  the 

same  effect  as  those  alleged :  De  Sailly  v.  Morgan  (a) ;  Dingle  v. 

Hare(b). 

S.  Ferguson  and  A.  Henderson,  contra. 

If  the  witness  had  been  the  defendant  himself,  this  would  have 
been  evidence  against  him  ;  but  it  is  merely  the  written  statement  of 
one  witness  to  another,  which,  though  admissible  for  the  purpose  of 
impeaching  the  credit  of  the  writer,  is  no  evidence  of  the  facts  stated 
in  the  document.  Independently  of  this,  there  was  no  evidence  to 
support  the  allegation  in  the  summons  and  plaint.  They  cited 
The  Queen's  ease  (c) ;  Melhuish  v.  Collier  (d) ;  Rex  v.  Oldroyd(e) ; 
Ewer  v.  Ambrose  (f);  Wright  v.  Beckett  (g). 

Hamilly  in  reply,  cited  2  Phil,  on  Evidence,  p.  510;  Crowley  v. 
Page  (k) ;  Harrison  v.  Bevington  (•). 

Monahah,  C.  J. 

In  this  case  we  entertain  no  doubt.     The  document  in  question 

(a)  2  Esp.  691.  (6)  29  Law  Jour.,  N.  S.,  C.  P.,  143. 

(c)  2  Bro.  &  Bing.  296.  (<Q  15  Q.  B.,  N.  S.,  878. 

(«)  Bust.  &  By.  88.  (f)  3  B.  &  C.  746. 

(q)  1  M.  &  Bob.  414.  (A)  7  C.  &  P.  689. 

(0  8  Car.  &  P.  708. 

vol.  10.  65  L 
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M  'COlf  NXLIj 

evidence  of  the  troth  of  the  statements  contained  therein,  so  as  to 

v. 

suffice  to  have  a  verdict  founded  thereon  as  original  evidence.  Than 
it  is  not  sufficient  that  the  words  proved  to  have  been  uttered  should 
have  the  same  meaning,  and  involve  the  same  offence,  as  those 
charged  in  the  summons  and  plaint.  But  the  plaintiff  must  prove 
the  speaking  of  the  actual  words,  or  enough  of  them  to  sustain  the 
complaint,  and  not  merely  words  of  similar  meaning.  Therefore, 
we  are  of  opinion  that  there  was  no  evidence  at  the  trial  to  justify 
me  in  having  allowed  the  case  to  go  to  the  jury.  We  must,  there- 
fore, enter  a  nonsuit ;  but,  as  I  was  not  called  upon  at  the  trial  to 
nonsuit,  we  shall  not  give  the  defendant  the  costs  of  the  present 
motion. 


M'CLORY  v.  WRIGHT. 

Ma¥%7. 

In  an  action  This  was  an  action  for  a  penalty  of  £100,  incurred  by  the  defend- 

brought  under  ant>  ^y  reason  of  the  defendant  having,  before  an  election  of  a 

Frwric^lre-  Member  to  *****  in  Parliament  for  the  borough  of  Newry,  agreed 

vention  Act  ^  gjve  tfce  plaintiff  a  sum  of  money  for  agreeing  to  vote  at  said 

for  offering  a  election,  contrary  to  the  provisions  of  the  Corrupt  Practices  Preven- 

voter,  the  only  tion  Act  (17  &  18  Fife,  c.  102)  1854,  s.  2.    The  cause  was  tried  at 
evidence 

against  the  de-  the  Sittings  after  last  Michaelmas  Term,  before  Monahah,  C.  J., 
fendant    was 
the  uncorro- 
borated testimony  of  the  plaintiff,  who  was  the  party  sought  to  be  bribed.    The 
plaintiff  admitted  haying  entered  into  such  a  negoaation  with  the  defendant  as 
would  hare  subjected  himself  to  an  action  for  a  penalty,  under  section  3  of  the  same 
Act     It  having  been  objected  that  the  defendant  could  not  be  convicted  upon 
the  above  evidence,  in  the  absence  of  corroboration,  inasmuch  as  the  plaintiff  was 
to  be  regarded  in  the  light  of  an  accomplice : — Held,  that,  Hmmnring  an  analogy  to 
exist  between  criminal  cases  and  penal  actions,  there  was  no  inflexible  rule  oflaw 
which  rendered  illegal  a  conviction  obtained  upon  the  uncorroborated  testimony  of 
an  accomplice. 

Held  alto,  that  no  such  analogy  existed  between  criminal  cases  and  actions  for 
penalties,  and  that  Ihe  case  was  rightly  submitted  to  the  jury,  upon  the  sole  evidence 
of  the  plaintiff. 
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when  it  appeared  that  the  plaintiff  was  an  elector  of  the  borough  E.  T.  I860, 
of  Newry ;  that  prior  to  the  last  Newry  election,  the  defendant  met 
the  plaintiff,  for  the  purpose  of  canvassing  him  for  his  vote  on 
behalf  of  one  of  the  candidates,  and  offered  him  £40  for  his  vote, 
which  the  defendant  declined,  but  expressed  his  readiness  to  vote 
for  £10  in  addition  to  the  sum  offered.  It  did  not  appear  that 
the  money  was  afterwards  paid.  The  plaintiff  was  the  only  witness 
called  to  establish  the  facts  stated  in  the  summons  and  plaint,  the  only 
other  witness  upon  the  same  side  not  having  proved  anything 
material.  The  plaintiff  having  closed  his  case,  the  defendant's 
Counsel  did  not  call  him  to  contradict  the  plaintiff's  statement; 
and  the  Lord  Chief  Justice  thereupon  told  the  jury  that  the 
question  for  them  was,  whether  the  defendant  offered  the  money, 
as  sworn  by  the  plaintiff;  that  defendant's  Counsel  had  insisted  that 
the  plaintiff,  as  having  been  a  partieeps  criminis,  was  a  witness 
whose  testimony  could  not  safely  be  relied  on  without  corroboration, 
but  that  as  to  that,  the  jury  should  bear  in  mind  that,  if  this  were 
an  indictable  offence,  the  defendant  could  not  have  been  examined 
as  a  witness  for  himself;  but  that  it  being  merely  an  action  for 
penalties  he  could  be  examined,  and  could  deny  the  allegation  on 
oath.  Counsel  for  the  defendant  having,  at  the  conclusion  of  the 
charge,  called  for  a  direction  that  the  cause  of  action  in  the  sum- 
mons and  plaint  being  one  for  which  an  indictment  could  also  have 
lain,  and  the  plaintiff  being  a  partieeps  eriminis,  the  jury  could  not 
safely  act  on  his  testimony,  without  some  corroboration,  his  Lord- 
ship declined  so  to  direct,  and  the  jury  found  for  the  plaintiff. 

A  conditional  order  was  afterwards  obtained,  to  set  aside  the  ver- 
dict, upon  the  ground  of  misdirection. 


The  Solicitor-General  and  D.  C.  Heron  showed  cause,  and  con- 
tended that,  even  assuming  that,  in  criminal  cases,  a  conviction 
obtained  upon  the  uncorroborated  testimony  of  an  accomplice  was 
illegal,  no  analogy  existed  between  such  cases  and  actions  of  a  oivil 
nature ;  secondly,  that  even  in  criminal  cases,  though  it  was  the 
practice  to  warn  juries  against  acting  upon  such  unsupported  testi- 
mony, they  were  at  liberty  to  do  so,  if  they  thought  proper ;  and 


516 


COMMON  LAW  REPORTS. 
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CommonJPUaa, 

viction.      Also    that,  though    the   plaintiff  might  be  liable  to  a 

penalty,    under  the    3rd    section,  he   did    not    thereby   become 

an    accomplice,    the     offence    being    of   a    different    character, 

and   visited    with    a   different    penalty.      They    cited    Bex  ▼. 

Durham  (a) ;    Bex  v.  Jones  {b);    AttwoocPs    case  (c)\    Bex  ▼. 

Stubbs(d);  Bex  v.  Sheehan(e);    Taylor   on  Evidence,   7th  e<L 

p.  779;   Benfieldv.Petrie(f)i   Spong  v.  Hogg(g);   Harrison?. 

Harrison  (A);    Mead    v.    Robinson (t) ;    Birch   v.   Raleigh  (k); 

Heward    v.    Shipley  (/)  ;    Rex    v.    Smith  (»)  ;     Standen    v. 

Edwards  (»). 

Macdonogh  and  27.  Zatc,  contra,  contended  that,  in  criminal 

cases,  if  it  were  not  a  strict  rule  of  law  that  the  uncorroborated  eri- 

dence  of  an  accomplice  could  not  be  received,  at  all  events  that  it  was 

the  duty  of  the  Judge  to  caution  the  jury  against  acting  thereon, 

and  that  the  want  of  such  a  caution  would  vitiate  the  conviction ; 

secondly,  that  penal  actions  stood  on  the  same  footing  in  this  respect 

as  felonies  and  misdemeanours.     They  cited  2  Taylor  on  Evidence, 

7th  ed.,  p.  796;  Rex  v.  Wilhes(o)\  Rex  v.  FarUr(p)\  C.  B. 

Joy  on  Accomplices,  p.  5 ;  Rex  v.  Barnard  (g) ;  Rex  v.  19oahes(r) ; 

Thurtell  v.  Beaumont  (s) ;  Davy  v.  Baher  {?)  ;  Baker  v  Ruth  (a) ; 

Hall  v.  Green  (v) ;  Lord  Melville* s  case  (w). 

Cur.  ad.  vult 


May  7. 


MONAHAN,  C.  J. 

In  this  case  I  shall  ask  the  other  Members  of  the  Court  to  ex- 
press their  opinions  before  I  ptate  mine. 

(a)  1  Leach,  C.  C,  47a  (6)  2  Camp.  132. 
(e)  2  Leach.  C.  C,  521. 

(</)  7  Cos,  C.  C,  48;  8.  C,  1  Deaialey'a  C.  C.  555. 

(e)  Jebb,  C.  C.,  54.  (f)\  Douglas,  24. 

(j)2W.  BL  802,  (A)  9  Price,  89. 

(t)  Wfflee,  422.  (A)  Sayers,  289. 

(0  4  East,  180.  (»)  20  State  Trials,  1226. 

(n)  1  Vet.  Jan.  139.  (o)  7  C.  ft  P.  237. 

(p)8C.  &P.106.  (q)  lC.ftP.88. 

(r)  5  C.  ft  P.  326.  («)  8  B.  Moo.  612. 

(0  4  Burr.  2472.  (u)  15  Q.  B.  87a 

(i>)  9  Excta.  252.  (*)  29  State  Trials,  549. 
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Keogh,  J. 

This  was  a  motion  for  a  new  trial,  upon  the  ground  of  the  mis- 
direction of  the  Lord  Chief  Justice.  The  opinion  of  the  Chief 
Justice,  upon  this  question,  was  stated  by  him,  at  the  time  of  the 
application  for  a  conditional  order ;  but,  inasmuch  as  it  was  to  his 
charge  that  the  objection  was  taken,  he  thought  it  right  that  an 
opportunity  should  be  given  for  further  discussion ;  and  a  conditional 
order  was  accordingly  granted,  upon  the  understanding  that  this 
was  not,  as  in  the  case  of  a  bill  of  exceptions,  to  be  treated  with  the 
technical  strictness  of  a  question  .of  misdirection  or  non-direction ; 
but  that  if,  in  the  exercise  of  a  wise  discretion,  we  considered  that 
the  charge  was  calculated  to  mislead  the  jury,  there  should  be  a 
new  triaL  This  was  an  action  brought  by  the  plaintiff  against  the 
defendant,  under  the  provisions  of  the  17  &  18  Fie.,  c.  102,  called 
the  Corrupt  Practices  Act,  for  the  recovery  of  a  penalty  of  £100. 
The  Act  is  entitled  "  An  Act  to  Consolidate  and  Amend  the  Laws 
"  relating  to  Bribery,  Treating  and  Undue  Influence  at  Elections  of 
"  Members  of  Parliament ; "  and  the  preamble  states  that,  "  Whereas 
••  the  laws  now  in  force  for  preventing  corrupt  practices  in  the 
"  election  of  Members  to  serve  in  Parliament  have  been  found  in- 
"  sufficient ;  and  whereas  it  is  expedient  to  consolidate  and  amend 
"  such  laws,  and  to  make  further  provisions  for  securing  the  free- 
"  dom  of  such  elections."  The  2nd  section  defines  what  persons 
shall  be  deemed  to  be  guilty  of  bribery.  The  first  class  specified 
therein  to  be  deemed  guilty  of  bribery  are  such  as  shall  "give, 
"  lend,  or  agree  to  give  or  lend,  or  shall  offer,  promise  or  promise 
"  to  procure,  or  to  endeavour  to  procure,  any  money  or  valuable,  to 
"  or  for  any  voter,"  &c.  The  3rd  section  defines  another  class  of 
persons  as  guilty  of  bribery,  namely,  "every  voter  who  shall, 
"  before  or  during  such  election,  directly  or  indirectly,  by  himself  or 
"  by  any  other  person  on  his  behalf,  receive,  agree  or  contract  for 
"  any  money,  gift,  &c,  for  himself  or  for  any  other  person,  for 
"  voting  or  agreeing  to  vote,  or  for  refraining  or  agreeing  to  refrain 
"  from  voting  at  any  election."  So  that  two  classes  of  persons  are 
included  within  the  definition ;  first,  those  who  offer  bribes ; 
secondly,  those  who  receive  them.     Having  thus  defined  what  per- 
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provide  that  "  every  such  person  shall  be  guilty  of  a  misdemeanour, 

"  and  shall  also  be  liable  to  forfeit  the  sum  of  £100  to  any  person 
"  who  shall  sue  for  the  same,"  &c.  The  only  other  provision  of 
this  Act  of  Parliament  to  which  I  need  refer  is  the  corresponding 
provision  in  the  3rd  section,  for  a  similar  punishment  upon  tbe 
voter,  except  that  the  amount  of  the  penalty  recoverable  is  £10 
instead  of  £100.  Without  feeling  it  necessary  to  go  into  a  minute 
detail  of  the  facts  in  the  present  case,  I  may  merely  state  that,  at 
the  last  general  election  for  the  borough  of  Newry,  the  defendant 
Wright  came  to  the  plaintiff,  who  was  a  voter,  and  offered  him 
£40  for  his  vote;  the  latter  was  nothing  loath  to  take  a  bribe, 
but  alleged  that  the  sum  was  too  small,  and  asked  £10  more.  He 
was,  at  all  events,  not  unwilling  to  negociate  with  the  defendant, 
and  he  afterwards  applied  for  the  money,  and  was  ready  to  take  it 
'this  was  enough  to  raise  the  question  of  law,  inasmuch  as  the  plain- 
tiff, within  the  meaning  of  our  criminal  code,  was  an  accomplice 
in  the  offence  charged.  The  burthen  of  proof  lay  on  the  plain- 
tiff; the  only  witness  was  the  plaintiff  himself.  He  deposed  to 
the  facts  I  have  mentioned,  and  stated  sufficient,  if  believed,  to  fix 
on  Wright  the  offence  of  offering  him  a  reward  for  his  vote,  and 
likewise  to  bring  himself  within  the  category  of  the  3rd  section.  No 
other  witness  was  produced.  The  plaintiff  closed  his  case,  and  tbe 
defendant's  Counsel  called  on  the  Chief  Justice  to  direct  the  jury 
that  the  plaintiff's  case  had  failed.  The  defendant  was,  all  tbe 
time,  in  Court;  the  plaintiff  had  pointed  him  out  to  the  jniy, 
and  said  that  he  was  the  person  who  had  made  the  offer.  There 
was  an  opportunity  for  contradicting  the  evidence  of  the  plaintiff 
by  that  of  the  defendant  and  other  witnesses.  The  Chief  Justice 
was  called  on  to  tell  the  jury  that  the  plaintiff  had  failed  to  make 
out  his  case,  because  he  was  an  accomplice;  secondly,  that  be 
should  advise  the  jury,  in  the  exercise  of  their  discretion,  not  to 
rely  upon  the  evidence  of  the  plaintiff,  as  in  a  criminal  case,  as 
being  uncorroborated.  The  defendant's  Counsel  seek  to  establish 
two  propositions  :  first,  that  in  every  criminal  case,  in  order  to 
justify  the  conviction  of  the  accused,  it  is  not  sufficient  to  prove  the 
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fact  by  the  evidence  of  an  accomplice,  without  a  corroboration  in  £.  T.  1860. 

the  material  facts ;  and,  secondly,  that  as  this  was  an  action  for 

penalties,  in  which  the  party  sued  might,  upon  proof  of  the  same 

facts,  be  convicted  of  a  misdemeanour,  that  the  same  strictness  of 

proof  was  required  as  in  a  criminal  prosecution,  and  that  the  rules 

in  criminal  cases  were  extended  to  cases  of  this  kind.    Both  of  these 

positions  were  put  too  strongly.    I  shall  first  proceed  to  examine 

the  degree  of  corroboration  required  in  criminal  cases.     Taylor  on 

Evidence  has  been  referred  to,  where  the  law  on  this  subject  is  fully 

stated,  and  I  quite  concur  in  all  the  propositions  there  laid  down 

(pp.  778-9) : — "  It  remains  only  to  mention  the  case  of  accomplices, 

"  who  are  usually  interested  and  always  infamous  witnesses,  and 

"  whose  testimony  is  admitted  from  necessity,  it  being  often  im- 

"  possible,  without  having  recourse  to  such  evidence,  to  bring  the 

"  principal  offenders  to  justice.     The  degree  of  credit  which  ought 

"  to  be  given  to  the  testimony  of  an  accomplice  is  a  matter  exclu- 

"  sively  within  the  province  of  the  jury.    It  has  sometimes  been 

"  said  that  they  ought  not  to  believe  him,  unless  his  testimony  is 

"  corroborated  by  other  evidence ;  and,  without  doubt,  great  caution 

"  in  weighing  such  testimony  is  dictated  by  prudence  and  reason. 

"  But  no  positive  rule  of  law  exists  on  the  subject;  and  the  jury 

"  may,  if  they  please,  act  upon  the  evidence  of  the  accomplice,  even 

"  in  a  capital  case,  without  any  confirmation  of  his  statement.    It 

"  is  true  that  Judges,  in  their  discretion,  will  advise  a  jury  not  to 

"  convict  a  prisoner  upon  the  testimony  of  an  accomplice  alone, 

"  and  without  corroboration  ;  and  the  practice  of  giving  such  advice 

"  is  now  so  general  that  its  omission  would  be  deemed  a  neglect  of 

"duty  on  the  part  of  the  Judge."    He  further  says  (p.  780):— 

"  This  doctrine  has  been  well  explained  by  the  late  Lord  Abinger : 

"  *  It  is  a  practice  which  deserves  all  the  reverence  of  the  law,  that 

"  *  Judges  have  uniformly  told  juries  that  they  ought  not  to  pay  any 

"  (  respect  to  the  testimony  of  an  accomplice,  unless  the  accomplice 

"  '  is  corroborated  in  some  material  circumstances.    Now,  in  my 

"  *  opinion,  that  corroboration   ought  to  consist  in  some  circum- 

"  '  stances  which  affect  the  identity  of  the  accused.' " 

There  are  two  leading  cases  on  this  subject,  one  in  Ireland 
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£.  T.  1860.  and  the  other  in  England.  In  Rex  v.  Shethan  (a),  it  was 
held  unanimously,  by  eleven  Judges,  that  the  testimony  of  an 
accomplice,  although  uncorroborated,  is  evidence  to  go  to  a  jury; 
that  a  conviction  upon  such  evidence  is  legal,  and  that  there  can 
be  no  general  rule  as  to  the  cautionary  direction  to  be  given  to  the 
jury  respecting  his  evidence.  But  it  was  also  held,  by  six  of 
the  Judges  to  five,  that  the  jury  should,  in  the  generality  of  cases, 
be  told  that  it  was  the  practice  to  disregard  the  accomplice's 
testimony,  unless  there  was  some  corroboration ;  and  that  a  cor- 
roboration, as  to  the  circumstances  of  the  case  merely,  and  not 
as  to  the  person  charged,  is  deserving  of  very  slight  consideration. 
I  quote  this  case  for  the  first  part  of  the  decision.  I  subscribe 
to  the  words  of  Lord  Abinger,  that  the  corroboration  should  go 
not  only  to  the  circumstances  but  to  the  identity ;  but  there  it  is 
laid  down  that  a  jury  may  convict  upon  the  uncorroborated  tes- 
timony of  an  accomplice.  In  Regina  v.  Stubbs  (6),  Jervis,  C.  J., 
says:— -"In  point  of  law,  the  Judge  is  bound  to  tell  the  jury  that 
"they  may  find  a  verdict  of  guilty,  upon  the  uncorroborated 
"  testimony  of  an  accomplice,  but  the  usual  course  is  to  advise 
"  them  not  to  do  so."  Parke,  B. — "  I  have  uniformly  directed  the 
"jury,  in  respect  of  the  unsupported  testimony  of  an  accomplice,  in 
"  the  manner  pointed  out  by  the  Ijord  Chief  Justice."  Wight- 
man,  J.,  made  observations  to  the  same  effect,  and  Willes,  J-- 
"  The  question  reserved  in  this  case  is  one  of  practice  only,  and 
not  one  of  law."  So  much  for  the  general  question,  as  to  the 
necessity  of  corroboration.  But  then,  with  respect  to  the  second  pro- 
position, Counsel  say  that,  following  the  supposed  analogy,  the 
evidence  should  have  been  as  strong,  in  order  to  justify  the  jury 
to  find  for  the  plaintiff,  as  if  the  defendant  had  been  indicted  for 
a  criminal  offence.  That  analogy  appears  to  me  to  be  overstrained. 
In  2  Taylor  on  Evidence,  p.  779,  it  is  said:— "It  has  been  stated 
"that  this  practice  is  not  applicable  to  oases  of  misdemeanour; 
"  but  there  appears  to  me  no  foundation,  either  in  reason  or  law, 
"for  the  distinction  between  misdemeanours  and  felonies;  and, in 
"  fact,  the  distinction,  if  it  ever  existed,  no  longer  prevails.    The 

(o)  Jebb,  C.  C,  44.  (6)  7  Cox,  C.  C.,  48. 
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"  extent  of  corroboration  will,  of  course,  depend  -much  upon  the  E.  T.  1 860. 

*     i  •  <i»i  /»  .        .i  .i  CommoaPlea*. 

"nature  of  the  crime  and  the  degree  of  moral  guilt  attached  to 

"  its  commission ;  and  if  the  offence  be  of  a  purely  legal  character, 

"  as,  for  instance,  the  non-repair  of  a  highway,  or  if  it  imply  no 

"  great  moral  delinquency,  as  the  fact  of  having  been  present  at 

"a  prize  fight,  which  unfortunately  terminated  in  manslaughter,  the 

"  parties  concerned  in  it,  ttiough,  in  the  eye  of  the  law,  criminal, 

"  will  not  be  considered  such  accomplices  as  to  render  necessary  any 

"corroboration  of  their  evidence." 

I   take  it  that  the  case  we  have  to  deal  with  here  does  not 

require  even  that  the  proposition  should  be  carried  as  far  as  has 

been  laid  down  by  Mr.  Taylor  ;  namely,  that  parties  guilty,  in  the 

eye  of  the  law,  of  a  criminal  offence,  but  not  involving  any  serious 

moral  delinquency,  should   not  be  deemed  as  coming  within  the 

rule  regarding  accomplices.    The  object  of  the  Legislature,  in  the 

passing  of  this  Act,  was  to  extend  the  remedies  already  in  force 

against  corrupt  practices ;  and  one  mode  resorted  to  was  to  enable  any 

person  to  sue  any  party  guilty  of  bribery,  for  a  penalty  of  £100.  Is 

it  to  be  held  that  the  same  degree  of  corroboration  is  required  in 

this  case,  in  fact  that  any  corroboration  at  all  is  required  ?  Suppose 

that  two  parties  were  charged  with  a  common  assault,  and  that  one 

came  forward  to  prove  against  the  other,  could  it  be  said  that  the 

same  amount  of  corroboration  was  necessary  as  in  a  case  of  felony  ? 

Is  this  case  anything  like  even  that  ?  >  Is  this,  in  fact,  a  criminal 

prosecution  ?   This  sort  of  action  would,  in  fact,  be  perfectly  useless,  if 

it  could  not  be  maintained  without  a  corroboration.  If  so,  what  would 

become  of  ninety-nine  out  of  one  hundred  of  such  cases  ?     In  most 

cases  such  transactions  are  confined  to  two  parties,  the  briber  and 

the  bribed.      If  corroboration  were  required,  it  would  defeat  the 

object  of  the  Legislature.      There    is    an    important    distinction 

between  this  and  a  criminal  trial ;  namely,  that  the  parties  to  the 

suit  here  are  capable  of  giving  evidence;   the  plaintiff  and  the 

defendant  can  both  be  examined.     Here  the  defendant  was  actually 

in  Court,  and  during  the  entire  of  his  evidence  the  defendant  was 

appealing  to  him,   as  the  person    who   had  committed  the  acts 

charged.     Was  it,  in  fact,  no  corroboration  of  the  evidence,  that 

vol.  10.  66  I. 
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£.  T,  I860,  one  party  should  depose  to  facts,  as  having  occurred  in  the 
presence  of  the  other  party,  and  that  the  latter  should  not  con- 
tradict him  ?  Would  it  not  be  evidence  against  a  party,  to  pro?e 
that  a  statement  was  made  in  his  presence,  and  that  he  remained 
silent?  Suppose,  for  example,  an  action  for  a  libel,  charging  the 
commission  of  a  criminal  offence,  and  that  the  defendant  justified, 
and  said  that  the  offence  had  been  committed  ;  suppose  that  the 
proof  consisted  of  the  testimony  of  an  accomplice,  without  iny 
corroboration,  would  it  not  be  held  that  the  action  was  maintain- 
able ?  The  recent  Evidence  Act  introduced  a  new  state  of  things, 
since  it  allowed  the  examination  of  the  parties  themselves.  The 
defendant,  though  pointed  at  by  the  plaintiff,  in  open  Court,  doe* 
not  venture  to  get  into  the  box.  I  think  that  that  was  a  cor- 
roboration in  itself,  and  that  it  was  enough  to  induce  the  jury 
to  place  confidence  in  the  plaintiff's  testimony.  I  am,  therefore,  of 
opinion  that  there  was  neither  any  misdirection  nor  omission, 
on  the  part  of  the  Lord  Chief  Justice  ;  and  further  that,  eren 
had  a  corroboration  been  required,  that  such  virtually  existed.  For 
these  reasons,  I  am  of  opinion  that  the  verdict  in  favour  of  the 
plaintiff  ought  not  to  be  disturbed. 


Christian,  J. 

I  am  entirely  of  the  same  opinion,  and  can  add  bat  little  to  what 
has  been  said  by  my  Brother  Keooh. 

It  has  been  argued  that,  because  the  facts  which  are  necessary  to 
sustain  an  action  of  this  kind  would  be  sufficient  to  support  a  crimi- 
nal prosecution,  so  that  the  plaintiff  can  only  recover  the  penalty 
by  proving  that  the  defendant  has  been  guilty  of  a  crime,  therefore, 
all  the  rules  of  practice  and  of  evidence  which  would  be  observed 
upon  the  criminal  trial  must  be  applied  to  the  trial  of  this  action. 
Now  without  stopping  to  dwell  upon  the  obvious  differences,  both 
moral  and  material,  which  weaken  the  analogy  between  those  two 
forms  of  proceeding — the  one,  a  civil  action,  brought  by  a  subject, 
which  can  result  only  in  the  recovery  of  a  defined  sum  of  money— 
the  other,  a  prosecution  in  the_  name  of  the  Crown,  an  adverse 
result  of  which  would  at  once  place  the  accused,  in  the  eye  of  the 
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to  imprisonment  and  fine  at  the  discretion  of  the  Court— without     <—   v  —  * ' 

m'CIjORT 

dwelling  further  upon  these  generic  differences,  there  are  two  par*  v 

ticular  distinctions  which,  to  my  mind^  render  it  impossible  to     wbight. 
import  from  the  criminal  to  the  civil  trial  the  rule  of  evidence, 
or  rather  of  practice,  regarding  the  corroboration  of  accomplices. 
The  first  is  this ;  the  judgment  in  the  action  would  constitute  no 
defence  to  the  plaintiff  against  a  similar  action  or  a  prosecution 
against  himself  for  the  same  offence.     The  Corrupt  Practices  Pre- 
vention Act  contains  no  clause  such  as  is  found  in  some  of  the 
earlier  Bribery  Acts,  by  which  impunity  is  conferred  upon  the  first 
discoverer.     All  that  is  done  in  that  way,  by  this  Act,  is  that  the 
35th  section  provides  that  evidence  given  by  the  parties  on  the 
trial  of  an  action  for  penalties  shall  not  afterwards  be  used  in  any 
indictment  or  criminal  proceedings  under  this  Act,  against  the 
party  giving  it.      But  it  leaves  him  exposed  to  the  indictment 
if  other  evidence  can  be  obtained,  and  exposed  even  to  have  his 
own  evidence  used  against  him  on  the  trial  of  a  civil  action.    But 
what  is  the  principle  upon  which  in  criminal  cases  it  is  usual  to  re- 
quire  that  accomplices  shall  be  corroborated  ?    It  is  because,  as  Mr. 
Taylor  expresses  it,  they  are  usually  interested  and  always  infamous 
witnesses.     Guilty  themselves,  they  come  to  purchase  impunity  by 
tendering  their  evidence  against  their  confederates.     Now  how  can 
you  apply  a  practice  which  is  founded  on  these  reasons  to  a  pro- 
ceeding in    which  the  evidence  of  the  witness  not  only  affords 
him  no  protection  against  future  proceedings,  either  criminal  or 
civil,  but  may  be  made  use  of  against  him  in  one  of  those  forms  of 
proceeding?     The  other  distinction  to  whicfi  I  have  adverted  is  that 
which  my  Brother  Keooh  has  already  pointed  out,  that  in   the 
action  for  the  penalty,  as  distinguished  from  the  prosecution  for 
the  crime,  the  legal  incidents  of  the  proceeding  supply  the  corrobo- 
ration which  is  said  to  be  necessary,  not  merely  by  the  general 
Evidence  Act,  but  specifically  by  the  35th  section  of  the  Corrupt 
Practices  Act  itself.     On  the  trial  of  an  action  for  a  penalty,  the 
parties  are  rendered  competent  witnesses.     If  then  the  defendant, 
sitting  by  when  the  plaintiff  proves  the  case  against  him,  abstains 
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E.  T.  I860,  deliberately  from  coming  forward  to  contradict  him,  surely  that  u 
CommonPleat. 

some  corroboration  of  the  plaintiff's  story.     Mind  I  do  not  say  that 

it  is  conclusive  of  his  guilt.  I  can  well  understand  how,  as  was ' 
pressed  in  argument,  there  might  be  circumstances  which  would 
account  for  such  conduct,  without  warranting  that  conclusion ;  but 
that  is  for  the  jury :  and  all  I  say  is,  that  the  defendant's  silence  is 
some  corroboration  of  the  plaintiff's  statement.  Suppose  the  Loid 
Chief  Justice  had  yielded  to  the  argument  of  the  defendant's 
Counsel,  and  had  told  the  jury,  "  Gentlemen,  the  rules  of  evidence 
"  are  the  same  in  civil  and  criminal  cases ;  the  plaintiff  here  is  in 
•*  the.  nature  of  an  accomplice,  and  I  tell  you  that,  though  a  verdict 
"  founded  on  his  evidence  alone,  if  you  believe  him,  would  be  a 
"  legal  verdict,  yet  it  is  a  verdict  which  you  ought  not  to  give,  unless 
"  you  find  him  corroborated,"  would  the  Chief  Justice  be  doing 
bis  duty  if  he  did  not  add,  "  but  I  am  bound  to  tell  yon  that,  by  the 
44  law  of  evidence,  the  defendant  was  a  competent  witness  on  his 
"own  behalf,  and  his  holding  back  is  a  circumstance  to  be  taken 
"  into  your  consideration,  as  to  whether  it  does  not  afford  corrobora- 
"  tion  of  the  plaintiff's  evidence?*'  Suppose,  upon  the  trial  of  this 
case,  or  suppose,  upon  the  trial  of  an  indictment  for  the  bribery,  the 
plaintiff,  after  proving  the  case  himself,  had  called  a  witness  who 
proved  that  he  was  present  on  a  certain  occasion  with  the  plaintiff 
and  the  defendant,  when  the  former  charged  the  latter  with  the 
offence,  exactly  as  he  had  just  deposed  to,  and  the  defendant  sat 
silent,  would  not  that,  even  in  a  criminal  case,  be  corroboration 
sufficient  to  satisfy  the  rule,  and  if  it  would,  is  not  his  silence  on  the 
very  trial  itself,  when  he  was  entitled  to  be  heard  on  his  own  behalf 
at  least  as  efficacious  ?  These  two  points  of  difference  alone,  first, 
that  the  success  of  the  action  will  confer  no  personal  immunity  (or  hold 
out  any  hope  of  it)  on  the  plaintiff;  secondly,  that  he  is  a  compe- 
tent witness  for  himself,  and  declines  to  be  examined,  are  to  my 
mind  amply  sufficient  to  show  that  there  is  no  analogy  in  this  re- 
spect between  the  two  proceedings.  But  suppose  all  this  were  wrong, 
suppose  the  analogy  to  exist  in  the  utmost  strictness,  what  is  it,  and 
what  would  be  its  effect  upon  the  present  motion  ?  It  is  perfectly 
settled  now  that  the  rule  is  a  rule  of  practice,  and  not  of  evidence;  s 
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practice  which,  though  as  Lord  Abinger  observed  (a),  deserves  all  E.  T.  1860. 
the  reverence  of  law,  does  not  possess  the  obligation  of  law.  Accord- 
ingly, if  a  conviction  be  had  upon  the  sole  evidence  of  an  accomplice, 
uncorroborated,  and  without  a  word  of  caution  from  the  Judge,  the 
conviction  is  perfectly  legal,  and  a  Court  of  Criminal  Appeal  can- 
not meddle  with  it  or  with  the  judgment  upon  it.  Stubbs*  ease  (6)  is 
decisive  as  to  that.  Well,  the  conditional  order  in  this  case  is  for 
misdirection  of  the  learned  Judge,  misdirection  consisting  in  the 
omission  to  give  the  caution.  But  Stubbs*  ease  shows  that,  even  in 
a  criminal  case,  that  would  not  be  misdirection.  How  then  can 
it  be  so  in  a  civil  case  ?  I  could  quite  understand  this,  if  the 
conditional  order  had  been  granted  upon  the  ground  of  the  verdict 
being  against  the  weight  of  evidence,  and  the  learned  Judge  had 
reported  to  us  that  he  was  not  satisfied  with  the  verdict,  that  then, 
seeing  that  the  only  evidence  was  that  of  the  plaintiff,  if  we  thought 
that  the  rule  as  to  participes  eriminis  was  the  same  in  civil  as  in 
criminal  cases,  we  might  consider  that  the  disregard  of  this  rule  at 
the  trial,  though  not  constituting  an  objection  in  point  of  law,  yet 
might  materially  affect  our  discretion  as  to  granting  a  new  trial. 
But  the  learned  Judge  tells  us  he  is  highly  satisfied  with  the  ver- 
dict, that  he  has  not  a  doubt  it  is  agreeable  to  truth  and  to  justice, 
and  the  conditional  order  has  been  granted  solely  on  the  ground 
of  misdirection  in  law.  How  can  we,  in  the  face  of  Stubbs's  ease, 
hold  that  there  is  misdirection  in  law  ?  Why  set  aside  a  verdict 
which  is  agreeable  to  justice,  founded  on  legal  evidence,  and  ob- 
tained on  a  trial  where  there  has  been  no  miscarriage  in  fact  by 
the  jury,  or  in  law  by  the  Judge  ?  Therefore,  even  if  we  adopted 
the  analogy  for  which  the  defendant  contends,  I  cannot  see  how  it 
would  enable  us  to  make  absolute  this  conditional  order.  But,  as  I 
have  said  already,  I  do  not  think  the  analogy  exists  at  all;  and, 
for  these  reasons,  I  am  of  opinion  that  the  cause  shown  must  be 
allowed. 


Monahan,  C.  J. 

I  am  authorised  by  Mr.  Justice  Ball,  who  heard  the  argument, 

(a)  8  C.  &  P.  107.  (6)  1  Dearely,  555-7 ;  8.  C,  7  Cox,  48. 
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£.  T.  I860,  to  say  that  he  agrees  with  the  rest  of  the  Court.  As  the  point  dia- 
CommonPUat.  ..      .  *      . 

» ■  ■  v    ■■ '     cussed  was  an  objection  to  a  charge  of  mine,  I  was  anxious  tint 

v  the  other  Members  of  the  Court  should  first  express  their  opinions* 

weight,      and  I  may  say  that  I  fully  concur  with  the  judgments  they  have 

delivered. 

Cause  shown  allowed. 


A    -w  SCULLIN  v.  MNAGHTEN. 

JZayS.' 

A  lease   pur  This  was  an  ejectment  on  the  title,  to  recover  all  that  part  of  the 
autre  vie  con- 
tained a  clause  division  of  the  lands  of  Ballytubbert,  containing  twenty-seven  acres, 
that,   "if  the 

cestui  que  vies,  or  thereabouts,  be  the  same  more  or  less,  as  formerly  in  the  posses- 
or   either    of 
them,  should    sion  of  John  M'Cauley  and  Robert  Scullin,  situate  in  the  townland 

Ireland    for      °f  Ballytubbert,  in  the  parish  and  barony  of  Dunluce,  in  the  countj 

years  Tt  one  °^  Antrim.     Defence  was  taken  generally.     The  action  was  tried 

tarSpe^Ae  at  the  la8t  sPring  Assizes  for  the  county  of  Antrim,  before  Moha- 

SL^denSe0'  HAW>  ***'  ^M   when  il  BPPeared  tnat  tnis  waa  a  cro88  ejectment  to 

shall  be  oonsi-  recover  back  the  possession  of  the  lands  from  which  the  plaintiffs 
dered  as  if  ac-  r  r 

tnally  dead       had  been  evicted.     They  had,  up  to  the  period  of  their  eviction, 
from    the 

end  of  such    held  these  lands  under  a  lease  dated  the  2nd  of  January  1815,  from 
three  years." 

It  then  provi-  the  Right  Hon.  Lord  Mark  Robert  Kerr  and  the  Right  Hon.  Lady 
ded   th«t  at 

any  trial  at    Charlotte  Kerr,  his  wife,  to  Robert  Dyatt,  John  Knox  and  Hugh 
Law,  or  hear- 
ing in  Equity, 

at  the  suit  of  the  landlord,  concerning  the  premises,  "  it  shall  be  incumbent  on 
the  defendant  to  prove  the  cestui  que  vies  or  the  survivor  in  being,  and  that  they  or 
he  then  or  within  three  years  next  preceding  the  commencement  of  such  action  or 
suit,  was  actually  in  Ireland,  or,  in  default  of  such  proof,  this  lease  shall  be  deter- 
mined to  be,  and  shall  be,  ipso  facto,  void,"  6c  In  1847,  one  of  the  cestui  que  vies 
died,  the  other  one  had  left  Ireland  in  1845 ;  and  after  he  had  been  absent  for 
more  than  three  years,  an  ejectment  on  the  title  was  brought,  and  the  premises 
were  evicted,  judgment  having  gone  by  default.  After  a  lapse  of  several  years, 
the   plaintiffs,  who   were  defendants  in  the  former  ejectment,  brought  a  cross 

S'ectment,  and  proved  at  the  trial  that  the  surviving  cestui  que  vie  was  alive  at 
le  time  of  the  former  action;  that  he  had  since  returned  to  Ireland,  and  had 
only  recently  gone  back  to  America. — Held  that,  inasmuch  as  under  the  clause 
in  the  lease  it  was  incumbent  on  the  tenant  to  have  proved,  in  the  former  suit, 
that  the  cestui  que  trie  was  then  in  Ireland,  by  the  omission  to  do  so  ihe  lease  had 
conclusively  determined,  and  could  not  be  set  up  by  giving  such  proof  in  the 
present  action. 
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Knox,  for  and  during  the  natural  life  and  lives  of  the  several  per-  £.  T.  I860. 
,   .                                         -         ,     ,                         -    .                i    CommonPleas* 
sons  named  in  the  margin  thereof,  and  the  survivor  of  them ;  and      , • 

from  and  after  his  decease,  for  and  during  so  much  and  such  part  v 

of  the  term  of  nine  years,  commencing  and  to  be  computed,  from  <i'naghten. 

the  1st  day  of  November  then  last  past,  as  should  be  then  to  come 

and  unexpired,  subject  to  the  payment,  &c.     The  memorandum 

was  as  follows: — "Mem.    That  the  person  and  persons  referred 

"  hereto  by  the  indenture  of  lease,  or  cestui  que  vie  therein,  are 

"  John  Knox,  aged  about  thirty-two  years,  and  Hugh  Knox,  aged 

"  about  twenty-eight  years,  being  two  of  the  said  lives  therein  men- 

"  tioned  •"  The  lease  contained  the  following  special  clause,  "  That  if 

"  the  aforesaid  John  Knox  and  Hugh  Knox,  or  cestui  que  vies  in 

"  the  margin  of  this  lease  named,  shall  be  absent  from  Ireland  for 

"  the  space  of  three  whole  years  at  one  time,  the  said  life  or  cestui 

"  que  vie  shall,  in  respect  to  the  continuance  of  this  demise,  be  con- 

"  sidered  as  if  actually  dead,  from  the  end  of  such  three  years  next 

"  after  the  said  John  Knox  and  Hugh  Knox  shall  so  depart  out  of 

"  Ireland ;  and  upon  any  trial  at  Law  or  hearing  in  Equity,  con- 

"  corning  the  premises,  in  which  the  said  Lord  Mark  Robert  Kerr 

"  and  Lady  Charlotte  Kerr  and  their  assigns,  or  the  person  or  persons 

"  who  shall  for  the  time  being  be  entitled  as  aforesaid  respectively, 

"  shall  be  plaintiff  or  lessor  of  the  plaintiff,  it  shall  be  incumbent  on 

"  the  defendant  to  prove  that  the  said  John  Knox  and  Hugh  Knox, 

"  or  the  survivor  of  them,  then,  or  within  three  years  next  preceding 

"  the  commencement  of  such  action  or  suit,  was  actually  in  Ireland ;  or 

"  in  default  of  such  proof,  this  lease  shall  be  determined,  and  the  plain- 

"  tiff  shall  be  entitled  to  recover  possession  of  the  said  demised  premises, 

"  with  full  costs  of  suit,  notwithstanding  it  should  thereafter  appear  that 

"  the  said  John  Knox  and  Hugh  Knox,  and  the  survivor  of  them,  was 

"  still  in  being,  anything  herein  contained  to  the  contrary  in  any- 

"  wise  notwithstanding."    The  lessee's  interest  subsequently  became 

vested  in  the  plaintiffs,  that  of  the  lessors  having  likewise  devolved 

upon  the  defendant.  In  1847,  John  Knox,  one  of  the  cestui  que  vies  in 

the  lease,  died,  the  other  cestui  que  vie,  Hugh  Knox,  having  in  1845 

emigrated  to  America.      The  defendant  brought  an  ejectment  as 

of  Easter  Term  1848,  against  the  plaintiffs,  for  recovery  of  the  pos- 
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E.  T.  1860.  session  of  the  lands.    The  present  plaintiffs  took  defence,  but,  by  ft 
*— v fatality,  judgment  was  suffered  to  go  against  them  by  default,  and  the 

SCULLIN 

Vm  defendant  entered  into  possession  under  a  writ  of  habere.    In  1858, 

m'naghtin.  Hugh  Knox  returned  to  Ireland,  and  shortly  afterwards  the  plain- 
tiffs commenced  the  present  action.  His  Lordship  left  the  question 
to  the  jury,  whether  Hugh  Knox,  the  cestui  que  vie,  had,  at  the  time 
of  the  bringing  of  the  ejectment  in  1 848,  been  absent  from  Ireland 
for  three  years,  telling  them  that  if  they  found  that  the  fact  were 
so,  the  verdict  ought  to  be  for  the  defendant.  Counsel  for  the  plain- 
tiffs objected  to  this  direction,  and  called  upon  the  Lord  Chief 
Justice  to  direct  a  verdict  for  the  plaintiffs,  on  the  ground  that 
Hugh  Knox  was  alive  at  the  time  of  the  bringing  of  the  farmer 
ejectment ;  which  his  Lordship  refused  to  do,  and  a  verdict  was 
accordingly  found  for  the  defendant. 

Kernan  (with  whom  was  A,  Close)  now  moved  for  a  conditional 
order  to  set  aside  the  verdict,  on  the  ground  of  misdirection,  con- 
tending that  the  proof  which  had  been  given  at  the  late  trial,  that 
Hugh  Knox  was  alive  at  the  time  of  bringing  the  former  ejectment, 
set  up  the  lease  which  had  been  prima  facie  avoided  by  letting  judg- 
ment go  by  default  in  the  former  suit. 

Cur.  ad.  vult. 


MONAHAA,  C  J. 

May  8.  This  case  comes  before  the  Court  upon  an  application  for  a  con- 

ditional order,  pursuant  to  leave  reserved  at  the  trial,  to  have  the 
verdict  directed  for  the  defendant  changed  into  one  for  the  plaintiff. 
As  the  question  altogether  turns  upon  the  construction  of  a  written 
instrument,  we  thought  it  better  to  consider  the  question  at  this 
preliminary  stage,  than,  by  granting  a  conditional  order,  to  put  the 
parties  to  the  expense  of  an  argument  on  the  subject.  We  have 
given  to  the  case  as  much  attention  as  if  it  had  come  before  us  in 
the  latter  way,  and  inasmuch  as  we  are  of  opinion  that,  if  we  granted 
the  conditional  order,  we  should  refuse  to  make  it  absolute,  we 
have  thought  it  better  not  to  grant  it.  The  case  of  the  plaintiff  at 
the  trial,  was  as  follows :— John  and  Hugh  Knox  were  seised,  under 
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i  dated  the  2nd  of  January  1815,  of  the  lands  of  Ballytubbert,  E.  T.  I860. 

which  included  the  premises  in  question,  for  the  lives  of  the  two     v — v ' 

lessees,  John  and  Hugh  Knox.  It  appeared  clearly,  by  the  e  videnoe  of  v 

the  plaintiff;  that  previous  to  the  year  1847  he  was  assignee  of  and  m'naohten. 
in  possession  of  a  portion  of  the  demised  premises ;  also  that  one  of 
the  cestui  que  vies  in  the  lease  was  in  this  country  in  May  1 858, 
and  from  thence  to  early  in  1859.  and  there  was  no  reason  to  sup- 
pose that  he  is  not  still  alive.  In  answer  to  this  case  the  de- 
fendant proved  that,  previous  to  1848,  he  became  assignee  of  the 
landlord's  interest,  and,  in  the  year  1848,  he  brought  an  ejectment  to 
recover  possession  of  these  premises,  as  on  the  determination  of  the 
lease,  that  he  recovered  judgment  in  that  ejectment,  and  that,  having 
executed  the  habere,  the  plaintiff  had  no  right  now  to  recover  the 
premises  in  the  present  ejectment  This  must  depend  upon' the 
construction  of  the  lease  of  1815.  The  habendum  is  in  the  ordinary 
form.  "  To  have  and  to  hold  all  and  singular  the  said  demised  pre* 
"  mjaes,  with  the  appurtenances  (except,  &c.)>  uni0  the  said  Robert 
"  Dyatt,  John  Knox  and  Hugh  Knox,  their  heirs,  Ac.,  for  and  during 
"  the  natural  life  and  lives  of  the  several  persons  named  in  the  margin 
"  hereof  &c«,  and  the  survivor  of  them."  The  cestui  que  vies  so 
named  were  John  Knox  and  Hugh  Knox.  ♦ 

In  a  subsequent  part  of  the  lease  there  follows  a  proviso  in  these 
words:— "Provided  always,  and  these  presents  are  upon  this  ex- 
"  press  condition,  that  if  the  aforesaid  John  Knox  or  Hugh  Knox, 
"  or  cestui  que  vie  in  the  margin  of  this  lease  named,  or  the  sur- 
"  vivor  of  them,  shall  be  absent  from  Ireland  for  the  space  of 
"  three  whole  years  at  one  time,  the  said  life  or  cestui  que  vie 
u  shall,  in  respect  to  the  continuance  of  this  demise,  be  considered 
a  as  if  actually  dead  from  the  end  of  such  three  years  next  after  the 
"  said  John  Knox  and  Hugh  Knox  shall  so  depart  out  of  Ireland ; 
"  and  upon  any  trial  at  Law,  or  hearing  in  Equity,  concerning  the 
"  premises  in  which  the  said  Lord  Mark  B.  Kerr  and  Lady  C.  Kerr, 
"  and  their  assigns,  or  the  person  or  persons  who  shall,  for  the 
"  time  being,  be  entitled  as  aforesaid  respectively,  shall  be  plaintiff, 
"  or  lessors  of  the  plaintiff  it  shall  be  incumbent  on  the  defendant 
"  to  prove  the  said  John  Knox  and  Hugh  Knox,  or  the  survivor 
vol.  10.  67  i* 
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E.  T.  1 860.  "  of  them,  in  being,  and  that  the  said  John  Knox  and  Hugh  Knox,  or 
CommonPUat.   £t   _  „  ,  9  .  , .      . 

- — v— /     "  the  survivor  of  them,  then,  or  within  three  years  next  preceding  the 

BCULUtT 

v  "  commencement  of  soch  action  or  suit,  was  actually  in  Ireland ;  or 

m'naqhtin.  "  in  default  of  such  proof  this#  lease  shall  be  determined  to  be, 
"  and  shall  be,  ipso  facto,  void,  and  the  plaintiff  shall  be  entitled  to 
"  recover  possession  of  said  demised  premises,  with  full  costs  of 
"  suit,  notwithstanding  it  should  thereafter  appear  that  the  cud 
"  John  Knox  and  Hugh  Knox,  and  the  survivor  of  them,  was  still 
"  in  being,  anything  therein  contained  to  the  contrary  in  anywise 
"  notwithstanding99 

It  appeared  at  the  trial  before  me  that,  in  December  1847,  John 
Knox,  one  of  the  cestui  que  vies,  died ;  that  Hugh  Knox,  the  other 
cestui  que  vie,  had  left  Ireland  and  gone  to  America  in  the  year 
1823  or  1824,  and  did  not  return  to  Ireland  till  the  year  1858.  Aa 
ejectment  on  the  title  was  brought  by  the  present  defendant,  soon 
after  the  death  of  the  cestui  que  vie,  John  Knox.  There  appeared 
to  have  been  no  actual  service  of  the  ejectment  on  the  plaintiff 
Scullin,  but  only  on  his  wife.  Scullin  took  defence  to  that  ejectment 
on  the  8th  of  June ;  judgment  was  marked  on  the  10th  of  June,  no 
notice  having  been  t!aken  of  the  defence  filed  by  the  plaintiff.  The 
♦  defendant  shortly  after  executed  his  habere,  and  has  since  continued 

in  possession  of  the  premises ;  and  the  question  now  is,  whether  the 
former  tenant,  by  ehowing,  as  he  has  done,  the  existence  of  the  life, 
is  entitled  to  recover  possession  of  the  farm  ?  That  altogether  de- 
pends upon  the  construction  of  the  proviso.  If  that  had  stopped  at 
the  first  clause,  the  point  would  not  be  arguable,  for  then  the 
absence  of  the  cestui  que  vie  out  of  Ireland  for  three  yean  would  be 
conclusive  evidence  of  his  actual  death.  No  doubt,  in  that  case,  the 
legal  construction  would  be  that  though,  at  its  commencement,  the 
lease  purported  to  be  for  the  lives  of  two  cestui  que  vies,  and  the 
survivor  of  them,  yet  that  it  was  made  subject  to  an  express  clause 
determining  the  lease,  if  these  persons,  or  the  survivor,  left  Ireland, 
and  continued  absent  for  a  period  of  three  years.  The  question  is, 
what  is  the  effect  of  the  latter  portion  of  the  clause  ?  I  considered, 
at  the  trial,  that  the  construction  of  the  subsequent  portion  of  the 
clause  was  not  to  affect  the  operation  of  the  earlier  part,  but  merely 
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to  regulate  on  whom  the  onus  of  proof  should  be  thrown  ;  and  that  E.  T.  I860. 

ComnumPlea*. 
the  words  "  then,  or  "  are  introduced  by  some  mistake,  and  do  not      ■—    v      ' 

8CULLIN 

alter  the  effect  of  the  clause.    I  thought  the  meaning  of  the  latter  v 

clause  was,  that  the  lease  being  determinable  by  the  absence  of  the  m'naghteK 
cestui  que  vie  for  three  years  next  before  a  trial  at  Law,  or  hearing 
in  a  Court  of  Equity,  it  should  be  incumbent  on  the  defendant  in 
the  action  or  suit  to  prove  that  the  survivor  was  then  in  being,  and 
that  he  was  actually  in  Ireland,  within  the  last  three  years ;  else 
such  lease  should  be  void.  If  the  words  "  then,  or  "  were  not  in 
the  lease,  that  would  be  the  necessary  construction  of  the  clause. 
The  introduction  of  these  words  certainly  throws  some  doubt  upon 
the  matter ;  and  the  true  construction  of  the  entire  clause  may  pos- 
sibly be  that,  if  the  cestui  que  vie4  was  absent  more  than  three  years 
before  the  bringing  of  the  ejectment,  that  after  that  had  been 
brought,  in  case  the  tenant  were  able  to  prove  that  the  cestui  que  vie 
was  then  in  Ireland,  and  had  returned  immediately  before,  or  even 
since,  the  commencement  of  the  suit,  he  might  have  a  valid  defence 
to  the  ejectment,  and  that  the  construction  of  the  first  clause  is  not 
to  render  the  lease  null  and  void  by  reason  of  the  absence  of  the 
lives,  but  that  such  absence  is  to  be  evidence  of  the  life  having  died, 
unless  the  defendant  in  the  ejectment  should  prove  at  the  trial  that 
the  cestui  que  vie  was  not  absent  for  the  previous  three  years.  But 
whichever  of  these  two  constructions  be  held  to  be  the  correct  one, 
we  think  that  the  clause  must  receive  either  one  or  the  other  of 
them,  and  that,  either  way,  inasmuch  as  the  landlord  brought  his 
ejectment,  and  got  judgment,  and  no  proceedings  were  then  taken 
to  have  a  trial,  and  the  life  had  been  out  of  the  country  for  upwards 
of  ten  years,  this  lease  has  determined,  and  the  plaintiff  cannot  now 
maintain  the  present  ejectment,  merely  by  showing  that  the  cestui 
que  vie,  within  the  last  eighteen  months,  returned  to  Ireland.  I 
may,  however,  observe  that,  if  the  parties  desire  to  carry  this  case 
forward  to  the  Court  of  Appeal,  our  decision  will  not  prevent  their 

so  doing. 

Conditional  order  refused. 


vol.  10.  68  L 
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1869. 
Reg.  Appeal. 


tfrrfcrqurr  Cframbrr. 

[REGISTRY  APPEALS.] 
FOSTER,  Appellant ;  MULU ALL,  Respondent* 


Dec.  9. 


In  order  to  be  The  following  case  was  stated  by  the  Revising  Barrister  for  the 

entitled  to  « 

register  nnder  borough  of  Carlow : — 

the  proviso  at 

the  end  of  sec        The   name  of  John  Foster   appeared   on  the   list  of  claimants 

14  Fu?!,  c.69,  ^°*  11*  claiming  to  be  registered  as  a  voter  in  the  borough  of 
mn8tc  "hj^  a  Carlow,  as  a  rated  occupier,  for  the  following  premises,  house,  offices 
premises  by*  and  gftrden»  of  tbe  *****  net  annual  value  of  £12,  in  Brown-street. 
Tirtn?  °*  M*  It  appeared  that  Mr.  Foster  was  a  Wesleyan  clergyman,  and  that, 

to  the  benefice,  being  appointed  to  a  cure  or  office  as  such  clergyman  in  the  town  of 

Qwpre— -Is 
the    office  of  Carlow  (an  office  which  he  still  holds),  he  was  placed  in  occupation 

nister  "a  be-  °f  tne  house  and  offices  in  question.     He  was  not  rated  as  an  occu- 

the meaningof  P*er  of  the  8aid  nou8e  and  offices  5  out  ne  had  claimed  to  be  rated 
this  proviso?     in  re8pect  0f  them  on  the  4th  day  0f  August  1859.     Neither  was 

he  in  possession  or  occupation  previous  to  the  20th  of  July  1859, 
although  he  was  in  occupation  on  the  said  last-mentioned  day ;  but 
it  was  proved  that  his  predecessor  in  office,  the  Rev.  John  Nelson, 
occupied  the  same  house  and  premises  during  the  time  he  officiated 
as  Wesleyan  minister  in  the  town  of  Carlow ;  and  that  Mr.  Foster 
was  put  in  possession  of  them  by'  the  trustees  of  the  Wesleyan 
Society,  upon  Mr.  Nelson's  departure,  and  that  Mr.  Nelson  had  been 
rated  as  occupier  of  them,  and  that  he  appeared  on  the  former 
registry  in  respect  of  the  same  premises ;  and,  further,  that  Mr. 
Nelson  had  been  put  in  possession  of  the  same  premises  upon  the 
departure  of  his  predecessor  in  office,  the  Rev.  Robert  Banks,  by 
whom,  in  like  manner,  they  had  been  occupied,  while  he  was  the 
officiating  Wesleyan  minister  in  Carlow,  and  who  had  also  been 
rated  as  occupier,  and  duly  registered  in  respect  of  them. 

It  was  further  proved  that  Mr.  Foster  had  ceased  to  occupy  the 

*  Coram  Greene,  B.,  Christian,  O'Brien  and  Hates,  JJ„  and  Hughes,  E 


COMMON  LAW  REPORTS.  533 

said  premises,  as  they  had  become  dilapidated,  and  that,  by  the         1859. 
directions  of  the  trustees  of  the  Wesleyan  Society,  he  had  eurren-     ^J-^ *' 

POSTER 

dered  them  to  the  landlord,  and  that  he  was  in  another  house,  to  v 

which  he  had  removed  in  August   1859*      Upon  this  evidence  I    mulhall. 
rejected  his  claim,  although  it  was  contended  before  me  that  the 
house  and  premises  in  question  came  to  Mr.  Foster  by  succession 
or  promotion  to  his  office  of  Wesleyan  minister,  within  the  period  of 
twelve  months  previous  to  July  1859, 

The  questions  for  the  consideration  of  the  Court  are,  whether 
lands,  tenements  or  hereditaments,  can  be  held  to  come  to  any 
person  by  succession  or  promotion  to  any  benefice  or  office,  within 
the  meaning  of  the  14th  section  of  13  &  14  Vic.y  c.  69,  which  such 
person  is  at  liberty  to  abandon  permanently  while  in  the  enjoyment 
of  such  benefice  or  office  ?  and,  if  so,  whether  the  words  "  benefice 
or  office  "  in  the  said  section  are  applicable  to  the  position  and  office 
of  a  Wesleyan  minister  ?  If  these  questions  be  both  answered  in 
the  affirmative,  Mr.  Foster's  name  is  to  be  retained  on  the  list  of 
voters;  if  they  be  not,  it  is  to  remain  struck  off. 

Thomas  Rice  Henn. 

Kaye  (with  him  Andrews),  for  the  appellant,  cited  the  Case  of 
The  Rev.  William  Ashley,  reported  in  Delane's  Decisions,  p.  357, 
and  Elliott  on  Elections,  p.  25,  to  show  that  the  office  of  Wesleyan 
minister  was  held  to  be  "a  benefice/'  within  the  meaning  of  the 
analogous  English  Act. — [Christian,  J.  One  question  in  the  case 
is,  did  these  premises  come  to  this  gentleman  by  reason  of  his  pro- 
motion ?  It  appears,  on  the  face  of  the  case  reserved,  that,  as  a 
consequence  of  his  promotion,  certain  trustees  put  him  into  the 
occupation  of  them,  and  that  the  premises  were  recoverable  from 
him  at  any  moment  the  trustees  might  wish  to  have  them.  The 
case  in  Delane  is  merely  that  of  a  freehold  estate  which  had  been 
for  years  appropriated  to  the  office.  The  difficulty  I  have  in  the 
present  case  is,  that  the  mere  promotion  to  the  office  did  not  bring 
with  it  the  right  to  these  premises.]— In  Mey lev's  case  the  facts 
were  similar  to  these,  and  the  claimant  was  held  entitled  to  the 
franchise. 
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■<?r 


Dee.  9. 

In  order  to  be 
entitled  to 
register  under 
the  proviso  at 
the  end  of  sec- 
tion 14, 13  and 
14  Ftc.c.69, 
the  claimant 
mast    hare    a 
right    to  the 
premises  by 
virtue    of   his 
appointment 
to  the  benefice. 
Quare—la 
the    office   of 
Wesleyan  mi- 
nister "a  be- 
flee,"   within 
the  meaning  of 
this  proviso  ? 


tfrrjrqurr  Chamber. 

[REGISTRY  APPEALS 
FOSTER,  Appellant ;  MULHA 

'  '4. 

The  following  case  was  stated  by  tb< 
borough  of  Carlow : —  * 

The  name  of  John  Foster  app 
No.   11,  claiming  to  be  register 
Carlow,  as  a  rated  occupier,  for 
and  garden,  of  the  rated  net  r 
It  appeared  that  Mr.  Foster 
being  appointed  to  a  care  <r 
Carlow  (an  office  which  hr 
of  the  house  and  offices 
pier  of  the  said  house 
in  respect  of  them  o> 
he  in  possession  or 
although  he  was  in 


i& 


it  was  proved  th. 

occupied  the  sai 

as  Wesleyan  r 

was  put  in 

Society,  up< 

rated  as  < 

registry 

Nelson 

depart 

who* 

offi  ^"^ 


as  a 
jnder  this  JknLT    That 
.  adverted  to,  wnirjfc  A»  away 
- ;  and  one  of  these  is  -jii— ulioo 
-m  then  is,  what  is  the  immuiag  of  the 
re  all  of  opinion  that  the  mmnrinr  af  thr 
shall  belong  to  the  peraoa  ebiav 
:rnw  of  the  promotion  or  succession.    He 
that  certain  trustees  put  this  ^nilhiiin 
not  that  they  are  his  as  of  rigat, 
to  the  office  of  Wesleyan  minister,  but 
r,  provided  him  with  a  residence  We  are 


^-^  v  -JM  ibawirn  of  the  learned  Judge,  this  judgment  haf  w* 


.  ^   *J€    >* 


/ 
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hiim  has  not  been  established  in  this  case, 
not  come  t0  tne  cia|mant  by  virtue  of 


'  / 


/     '■ 


'on. 


Dee.  13. 

Court  Appellant 

claimed  to  Tote 

in   respect   of 

-   ,  .         .the  occupation 

b  of  claimants  of  hoaa£  No. 

,tbe5thofOcto-  ^tmSe 

on  the  list  of  electors  -£-£, 


oO,  in  respect  of  the  occu- 


jth  of  July  1859. 


.ick 
Uorke 


±»laceof 
abode. 


Upper  North- 
street 


Description  of  Promises. 


No.    6   N.- 

street,  for 

Upper  North-street,  held  in  twelvemonths 

r  r,  on   and    pre- 

*e  held  at  No.  6  Upper  North-  vious  to    the 

20th   of  July 
•  ry,  and  occupied  for  twelve  months  1859.  He  had 

been    on   the 
Appellant  was  duly  previous  regis- 
....       try  in  respect 
Jarlisle.     The  claim,  as  it  appeared  in  list  0/n0.  6,  and 

came  into  oc- 
words  following: —  enpation   of 

W  No.  20  in  May 

1859.  No.  20 
was  rated  in 
the  rate  struck 
in    September 

1858,  then 
being  in  the 
occupation  of 
P.M.,  who  let 
part  of  it  to 
appellant.  In 
the  rate  struck 
20th  of  August 

1859,  appel- 
lant was  rated 
in   respect   of 
No.  20— Held, 


ii  «♦  had  been  tenant  of  the  house  No.  6  Upper  ^  ^  ]BXXer 
The  said  appellant  «a  rate-book 

waived  in  evidence,  and  that  appellant  was  bound  to  show  that  on  the 
could  not  be  rew  ^  0CCDpW  premises  then  separately  rated.— Vote  disallowed. 
QOth  of  Jw  1CW 


Nature  of 
qualification. 


Rated  occupier  of 
house    and    tene- 

oer  North-street, 
£ted  at  £16,  and 
of  bouse  No.  20 
Uoper  North-street 

££d»t£30. 


House,  situate  at  No.  20  Upper 
North- street,  held  in  imme- 
diate succession  from  house 
situate  at  No.  6  Upper  North- 
street,  in  the  borough  of  New- 
ry,  and  occupied  for  twelve 
months  on  and  previous  to 
the  20th  of  July  1859. 
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1859-  Andrew*,  on  the  same  side,  cited  2  &  3  W.  4,  c.  88,  8. 13. 

Reg.  Appeal 

v  Greene,  B.* 

mulhaxl.  In  this  case,  two  questions  have  been  submitted  by  the  Revising 
Barrister  for  the  consideration  of  this  Court;  first,  whether  this 
tenement  has  come  to  the  appellant  by  succession  or  promotion? 
and,  secondly,  whether  this  possession  of  the  appellant  is  the  pos- 
session of  a  person  holding  an  office  within  the  meaning  of  the  Act 
of  Parliament?  Upon  the  second  of  these  questions  we  do  not 
offer  any  opinion,  because,  even  assuming  that  this  may  be  con- 
sidered as  "an  office/'  within  the  meaning  of  section  14,  the  facts 
submitted  to  us  do  not  show  that  the  appellant  came  into  possession 
of  this  tenement  by  succession  or  promotion.  The  question  simply 
is,  whether  the  appellant  comes  within  the  exception  at  the  eod  of 
section  14: — "Provided  always,  that  when  any  lands,  tenements  or 
"  hereditaments,  which  would  otherwise  entitle  the  holder,  owner  or 
"  possessor  thereof  to  vote  in  any  such  election,  shall  come  to  any 
"  person  at  any  time  within  such  respective  periods  of  six  or  twelve 
"  calendar  months,  by  descent,  succession,  marriage,  marriage  settle- 
"  ment,  devise,  bequest,  or  promotion  to  any  benefice  or  office,  soch 
"  person  shall,  in  respect  thereof,  be  entitled  to  be  registered  as  a 
"  voter  in  the  register  then  next  to  be  made  under  this  Act."  That 
is  to  say,  there  are  several  kinds  of  title  adverted  to,  which  do  away 
with  the  necessity  for  inhabitation  ;  and  one  of  these  is  "  promotion 
to  any  benefice."  The  question  then  is,  what  is  the  meaning  of  the 
word  "  promotion  ?  "  We  are  all  of  opinion  that  the  meaning  of  the 
Legislature  is,  that  the  tenements  shall  belong  to  the  person  claim- 
ing his  franchise,  by  virtue  of  the  promotion  or  succession.  The 
facts  in  this  case  only  show  that  certain  trustees  put  this  gentleman 
into  possession  of  these  premises,  not  that  they  are  his  as  of  right, 
by  virtue  of  his  promotion  to  the  office  of  Wesleyan  minister,  but 
that- the  trustees,  as  it  were,  provided  him  with  a  residence.  We  are 


*  Note.— Owing  to  the  absence  of  the  learned  Judge,  this  judgment  has  not 
been  submitted  for  his  approval. — Rbp. 
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all  of  opinion  that  the  claim  has  not  been  established  in  this  ease, 


1859. 
Reg.  Appeal. 


because  the  premises  have  not  come  to  the  claimant  by  virtue  of 

FOSTER 

his  appointment.  v 

MULHALL. 

Per  Curiam. — Affirm  the  decision. 


O'RORKE,  Appellants.  CARLISLE,  Respondent. 


Dee.  13. 


The  following  case  was  submitted  for  the  consideration  of  the  Court  Appellant 

claimed  to  vote 
by  the  Revising  Barrister  for  the  borough  of  Newry : —  in  respect  of 

Patrick  O'Rorke,  the  appellant,  appeared  on  the  list  of  claimants  0f  house  No. 

for  the  borough  of  Newry,  at  the  revision  held  on  the  5th  of  Octo-  in  immediate 

ber  1859,  claiming  to  have  his  name  inserted  on  the  list  of  electors  ftom^oiue 

for  that  borough  for  the  years  1859  and  1860,  in  respect  of  the  occu-  *J°-  6  fN-" 

pation  of  a  house  situate  at  No.  20  Upper  North-street,  held  in  twelve  months 

,  on   and    pre- 

immediate  succession  from  a  house  held  at  No.  6  Upper  North-  rious  to    the 

r  20th   of  July 

street,  in  the  borough  of  Newry,  and  occupied  for  twelve  months  1859.  He  had 

been    on    the 

on  and  previous  to  the  20th  of  July  1859.      Appellant  was  duly  previous  regis- 

The  claim,  as  it  appeared  in  list  ofNo.  6,  and 

came  into  oc- 
cupation of 
No.  20  in  May 
1850.  No.  20 
was  rated  in 
the  rate  struck 
in  September 
1838,  then 
being  in  the 
occupation  of 
P.M.,  who  let 
part  of  it  to 
appellant.  In 
the  rate  struck 
20th  of  August 
1859,  appel- 
lant was  rated 
in   respect   of 

The  said  appellant  had  been  tenant  of  the  house  No.  6  Upper  tnA't  ^e  lattQ£ 

rate-book 
could  not  be  received  in  evidence,  and  that  appellant  was  bound  to  show  that  on  the 
20th  of  July  1859  he  occupied  premises  then  separately  rated.— Vote  disallowed. 


objected  to  by  John  Carlisle 

No.  1 1,  was  in  the  words  following : — 


Name. 

Place  of 
abode. 

Nature  of 
qualification. 

Description  of  Premises. 

Patrick 
O'Rorke 

Upper  North- 
street 

Bated  occupier  of 
house    and    tene- 
ments, t{o.  6  Up- 
per   North-street, 
rated  at  £16,  and 
of  house   No.  20 
Upper  North-street 
rated  at  £30. 

House,  situate  at  No.  20  Upper 
North- street,  held  in  imme- 
diate succession  from  house 
situate  at  No.  6  Upper  North- 
street,  in  the  borough  of  New- 
ry, and  occupied  for  twelve 
months  on  and  previous  to 
the  20th  of  July  1859. 
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o'robkb 

V. 
CARLISLE. 


North-street,  in  the  borough  of  Newry,  for  twelve  months  previous 
to  the  20th  of  July  1858,  and  in  the  rate  made  for  the  relief  of  the 
poor  on  the  1 1th  of  September  1858,  for  the  Newry  electoral  divi- 
sion in  which  the  borough  of  Newry  is  situate,  was  rated  u 
occupier  thereof  at  the  sum  of  £16.  The  name  of  the  said  appel- 
lant appeared  on  the  register  of  persons  entitled  to  vote  at  any 
election  for  said  borough  between  the  30th  of  November  1858  and 
1st  of  December  1859;  and  his  name  appeared  on  said  list  in  the 
words  following : — 


No. 


429 


Name. 


O'Rorke, 
Patrick 


Place  of 
abode. 


Upper  North- 
street 


Nature  of 
qualification. 


Bated  Occupier 


:.,  where 


Street,  Ac,  where!    *** 
Property  issisoate^^ 


6  Upper  North- 
street — House 


£16 


The  said  appellant  appeared  before  me,  and,  having  been  dulj 
sworn,  proved  that  he  had  been  tenant  of  the  house  No.  6  Upper  North- 
street,  and  had  occupied  same  up  to  May  1859*  That,  at  the  last 
mentioned  date,  he  became  tenant  to  Patrick  M'Elroy  of  the  house 
No.  20  Upper  North -street,  at  the  yearly  rent  of  £27.  10s.  Od.,  and 
that  he  removed  direct  from,  the  house  No.  6  to  the  house  No.  20 
Upper  North-street,  and  that  he  was  then,  and  had  since  continued 
uninterruptedly,  in  the  actual  possession  of  the  premises  so  taken 
from  the  said  P.  M'Elroy. 

The  rate-book  of  the  Newry  union  was  produced;  whereby  it 
appeared  that,  on  the  11th  of  September  1858,  a  rate  had  been 
struck,  of  one  shilling  in  the  pound,  and  the  name  of  the  said  P. 
M'Elroy  appeared  thereon  as  the  rated  occupier  of  the  house  No.  20 
Upper  North-street,  at  £30.  The  said  appellant  further  proved 
that  he  did  not  take  from  said  P.  M'Elroy  the  entire  of  said  pre- 
mises, for  which  the  latter  was  rated,  at  £30.  That  the  said  appel- 
lant took  the  shop  and  dwelling-house,  and  occupied  the  same ;  and 
that  the  said  P.  M'Elroy  retained,  in  his  own  occupation,  the  garden 
and  an  office-house  at  the  rere  of  the  said  house  No.  20  Upper 
North-street,  and  still  retains  the  same ;  which  last-mentioned  garden 
and  office-house  formed  part  of  the  premises  for  which  the  said  P. 
M'Elroy  was  rated  at  £30.     The  appellant  did  not  present  to  the 


COMMON  LAW  REPORTS.  537 

guardians  of  the  Newry  union  a  claim  to  be  rated  in  respect  of        1859- 

Reg*  Appeal, 
the  premises  thus  occupied  by  him.     The  said  appellant  produced      „ ' 

o'&O&KJS 

the  rate-book  of  the  Newry  union,  whereby  it  appeared  that,  on  the  ^ 

20th  of  August  1859*  a  rate  had  been  struck,  and  therein  the  said  Carlisle. 
appellant  was  rated  as  occupier  of  the  said  house  No.  20  Upper 
North-street,  at  the  sum  of  £25.  And  the  said  appellant  offered 
said  last-mentioned  rate  as  evidence  to  prove  the  rated  value  of  the 
house  No.  20  Upper  North-street,  which  he  had  held  in  immediate 
succession  from  the  house  No.  6  Upper  North-street. 

On  the  part  of  the  objector  (the  respondent),  it  was  urged  that 
the  claimant  was  bound  to  establish  that  his  right  to  be  placed  on 
the  list  of  electors  for  said  borough  was  complete  on  the  20th  of 
July  1 859  ;  that  he  was  not,  on  or  previous  to  the  said  20th  of  July 
1859,  occupier  of  the  entire  of  the  said  premises,  for  which  the  said 
P.  M'Elroy  was  rated  at  £30,  and  that  I  was  not  at  liberty  to  look 
at  or  use  the  rate-book  subsequently  to  that  date,  for  the  purpose  of 
ascertaining  the  value  of  the  house  No.  20  Upper  North-street,  on 
the  said  20th  of  July  1859;  and  that  the  appellant,  not  having 
entered  into  the  occupation  of  the  entire  of  the  premises  for  which 
P.  M'Elroy  was  rated  in  the  rate  of  September  1858,  at  £30,  he 
was  not  entitled  to  have  his  name  inserted  oh  the  list  of  electors. 
I  declined  to  admit  the  rate  of  the  30th  of  August  1859.  to  prove 
the  rated  value  of  that  portion  of  P.  M'Elroy's  premises  occupied 
by  the  appellant  previous  to  and  on  the  20th  of  July  1859,  and  I 
expunged  the  name  of  the  appellant  from  the  list  of  voters.  Should 
the  Court  be  of  opinion  that  the  rate  of  the  20th  of  August  1859 
was  admissible  to  show  the  rated  value  of  the  house  No.  20  Upper 
North-street,  on  the  20th  of  July  1859,  the  name  of  the  said  Patrick 
O'Rorke  is  to  be  inserted  on  the  list  of  electors  for  the  borough  of 
Newry,  if  otherwise  it  is  to  remain  expunged. 

Thbo.  Jones. 

D.  C.  Heron,  for  the  appellant. 

The  claimant  has  occupied  two  houses  in  immediate  succession. 
Up  to  May  1859,  he  was  rated,  and  there  is  no  allegation  that  the 
value  decreased  between  that  time  and  August  1859:  Morphy't 
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'      1859-  ease  (a)   is  an    authority  in  my  favour. — [Greene,  B.     It  was 
Rtg,  Appeal. 

*— y held  in  that  case,  that  it  was  not  necessary  that  the  claimant  should 

o'bobke 

v  be  rated   in  respect   of  each   house  occupied  in  immediate  suc- 

cabli8Le.    cession.]— The   claimant    there   had  not  been  rated  for  the  last 

of  the  houses  at  all,  there  not  having  been  any  rate  struck  daring 

his  occupation. — [Hughes,  B.     The  difficulty  is,  that  he  occupies 

in  immediate  succession  premises,  and  there  is  no  evidence  of  the 

value  of  them,  save  the  rate-book  made  on  the  20th  of  August 

1859-     Can  this  be  used  as  evidence   of  their   value  at  another 

time? — Christian,  J.    The  question  is,  not  what  was  the  value 

of  the  house  No.  20,  but  what  was  the  rated  value  of  the  premises 

occupied  by  the  claimant  ?  and  in  July  1859,  the  premises  occupied 

by  him  were  not  of  any  rated  value  at  all,  the  shop,  &c,  not  being 

separately  rated.] — Reilfy's  ease  (6)  is  an  authority. — [Greene,  B. 

There  was  a  separate  rating  in  that  case.] — See  In  re  WDen- 

nell(c). 

Greene,  B. 

It  is  plain  the  claimant  may  obtain  the  franchise  by  occupying 
several  sets  of  premises  in  immediate  succession,  but  they  mast  all 
have  been  rated. 

Christian,  J. 

It  is  clear  we  cannot  use  the  rate-book  made  on  the  20th  of 
August  1859,  to  prove  the  rated  value  of  the  premises  in  July  pre- 
vious, when  we  know,  as  a  factr,  the  premises  were  not  rated  at  all 
on  that  day. 

Per  Curiam. — Affirm  the  decision. 


(a)  6  Ir.  Com.  Law  Rep.  418.  (6)  2  Ir.  Com.  Law  Rep.  560. 

(c)  I  Ir.  Cir.  Rep.  1. 
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THOMAS  FORD,  Appellant;  JOHN  CORCORAN,  Respondent. 


Dec.  13. 


The  following  case  was  submitted  for  the  consideration  of  the  Court  In  the  list  of 

claims  No.  11, 

by  the  Revising  Barrister,  J.  Moody,  Esq. : —  furnished  by 

the     Town- 
At  the  Court  of  Revision,  held  by  me,  at  the  Quarter  Sessions  clerk,    the 

for  Cork  county,  West   Riding,   commencing  on  the   21st  day  of 


October  1859,  the  name  of  the  appellant  appeared  on  the  claimants' 
list  No.  11,  published  by  the  Town-clerk  of  the  borough  of  Bandon- 


appeared  as  a 
claimant.  The 
nature  of  the 
qualification 
was  stated  in 


bridge,  of  persons  claiming  to  have  their  names  on  the  registry  of  5l!J?jj?  to  ** 

voters  for  the  borough  of  Bandon-bridge.     A  copy  of  the  entry  of  Pief  °*  houses 

and  tenements 

the  claim  of  the  said    appellant,  as  it  appeared  on  the  said   list  rated  at  £8  and 

upwards,    in 

No.  11,  inserted  by  the  Clerk  of  the  Town  Commissioners,  is  as  immediate  suc- 
cession,  for 

follows: —  twelve  months 

on  and   pre- 
vious to  the 
20th    of  July 
1859;"    and 
the    place 
where  the  pro- 
perty  was 
situate    was 
described   as 
"North  Main- 
street"    The 
claimant  pro- 
posed to  read 
his    original 
notice  of  claim 
to  show  that 
he  bad  therein 
properly  de- 
scribed  the 
several  pre- 
mises so  held 
in  succession; 
but  the  Revis- 
ing Barrister 
held  he  was 
bound  by  the 
Town-clerk's 
list  of  claims, 
A  notice  of  objection  having  been  duly  proved  to  have  been  and  could  not 

served  on  the  said  appellant  by  the  said  respondent,  it  was  con-  rejected  the 

claim. — Held, 
per  Curiam,  that  the  claim  should  have  been  allowed ;  per  Greene,  B.,  Hates 
and  Christian,  JJ.,  that  the  list  was  defective,  but  that  the  defect  was  such  that 
the  Revising  Barrister  should  have  amended  it  under  sec.  55 ;  per  Hughes,  B., , 
the  Town-clerk's  list  was  sufficient;  per  Hughes,  B.,  the  Barrister  was  not 
only  entitled,  but  bound,  to  amend. 

vol.  10.  69  L 


Column 
for  enter- 
ing Clerk 
of  Town 
Commis- 
sioners' 
objections. 

Christian- 
name  and  Sir- 
name  of  each 
claimant  at 
full  length. 

Place 

of 

Abode. 

Nature  of 
Qualification. 

Date   of 
Registra- 
tion, if 
any,  under 
2  6317: 
4,  c.88. 

Street,  lane  or  other 
like  place  in  this 
borough,  where  the 
property  is  situate, 
and  number  of  the 
house,  if  any,  when 
the  right  depends 
on  property. 

Ford,  Thos. 

North 
Main- 
street. 

Rated  occu- 
pier of  houses 
and  tene- 
ments rated 
at   £8    and 
upwards,  in 
immediate 
succession 
for  twelve 
months,  on 
and  previous 
to  the  20th  of 
July  1859. 

North  Main-street. 
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1859*        tended,  on  the  part  of  the  respondent,  that  the  entrj  of  the  notice, 
Rtg»  Appeal, 
» .^— >     as  it  appeared  on  the  list  No.  1 1,  as  prepared  by  the  Clerk  of  the 

v  Town  Commissioners,*  was  insufficient. 

corcoban.  On  the  part  of  the  appellant  it  was  contended,  that  the  notice 
served  by  him  was  a  correct  compliance  with  the  statute,  and  that, 
under  the  7th  section  of  13  &  14  Pic,  c.  69,  he  was  entitled  to  be 
put  on  the  registry  for  the  ensuing  year.  It  was  contended,  on  the 
part  of  the  appellant,  that  the  notice  of  claim  served  by  him  on  the 
Clerk  of  the  Town  Commissioners  was  sufficient ;  but  I  refused  to 
allow  the  said  notice  of  claim  to  be  given  in  evidence,  as  I  con- 
ceived myself  bound  by  the  entry  on  the  list  No.  11,  published  bj 
the  Clerk  of  the  Town  Commissioners. 

I  disallowed  the  claim,  and  expunged  the  name  of  Thomas  Ford 
from  said  list,  as  I  considered  the  claim  as  set  out  in  Clerk  of  the  Town 
Commissioners1  list  No.  11  insufficient  If  I  was  right,  the  name  of 
Thomas  Ford  is  to  remain  expunged ;  if  wrong,  it  is  to  be  inserted 
on  said  list.  J.  Moody. 

Kayey  for  the  appellant. 

The  entry  of  the  claim  is  a  compliance  with  the  Act  [reads  s.  7]. 
In  Bartlett  v.  Gibbs  (a),  and  Hutchins  v.  Brown  (6),  the  facts  were 
similar.  In  all  the  cases  of  immediate  succession  the  notices  actually 
served  were  always  read.  The  Barrister  in  this  case  held  himself 
bound  by  the  entry  of  that  notice  made  by  the  Town-clerk. — 
[Christian,  J.  Section  55  appears  clearly  to  point  out  the  duty 
of  the  Revising  Barrister  as  to  correcting  mistakes  in  any  list.  It 
goes  on  to  say : — "  Such  Assistant  Barrister  shall  expunge  the  name 
"  of  every  such  person  from  such  list,  unless  the  matter  or  matters 
"  so  omitted,  or  insufficiently  described,  be  supplied  to  the  satisfac- 
"  tion  of  such  Assistant  Barrister,  before  he  shall  have  completed 
"  the  revision."] — See  Eaden  v.  Cooper  (c). 

Sir  C.  O'Loghlen,  for  the  respondent. 

Wherever  a  claim  is  made  to  be  registered  in  respect  of  premises 

(a)  I  Lutw.  Reg.  Cas.  73 ;  S.  C,  5M.&G.  81. 
(6)  1  Lutw.  328.  (c)  2  Lutw.  183. 
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held  in  immediate  succession,  it  is  necessary  that  the  several  pre-         1859* 
mises  so  held  should  be  set  forth  in  the  column  describing  the  nature  /^*  ' 

of  the  qualification.  By  section  34,  it  is  the  duty  of  the  Town-  FO*D 
clerk  to  publish  a  list  of  such  claims.  If  the  Town- clerk  has  Corcoran. 
omitted  to  publish  the  claim  as  furnished  to  him,  an  action  may 
lie  against  him ;  but  it  would  open  the  door  to  fraud  if  the 
Revising  Barrister  were  to  amend  a  claim  as  set  forth  in  the  list. 
His  jurisdiction  to  do  so  depends  on  section  55.  The  first  part  of 
that  section  might  appear  to  give  him  jurisdiction,  but  on  the  con- 
struction of  the  entire  section  it  has  been  ruled  that  he  has  no  such 
jurisdiction:  Bartleit  v.  Gtbbs(a),  which  was  decided  on  the  Eng- 
lish statute,  the  section  these  being  similar  to  the  present. — 
[Christian,  J.  The  point  in  that  case  was,  that  the  premises 
were  not  said  to  be  held  in  immediate  succession. — Hates,  J.  In 
that  case  there  was  nothing  to  amend  by.  If  the  Town-clerk 
copied  the  notice  of  claim  wrongly,  the  well-known  principle  that 
a  man  is  never  to  lose  his  vote  by  reason  of  any  mistake  of  the 
officer  would  apply. — Christian,  J.  If  the  amendment  sought  in 
Bartlett  v.  Gibbs  were  made,  it  would  be  changing  the  nature  of  the 
qualification.] — There  is  another  case  on  the  same  point,  Onions 
v.  Bowdler  (b) ;  there  the  claim  was  for  "  a  house  "  in  immediate  suc- 
cession.— [Hughes,  B.  Assuming  that  the  Revising  Barrister  had 
no  power  to  amend,  what  is  the  objection  to  the  list  as  it  stands  ? 
What  is  there  to  show  that  both  the  houses  out  of  which  the  vote 
is  claimed  were  not  situate  in  North  Main-street,  in  which  case  the 
claim  would  appear  to  be  sufficiently  set  forth? — Hayes,  J.  I 
,  should  be  inclined  to  consider  the  claim  insufficiently  set  forth, 
because  the  qualification  should  be  so  described  as  to  enable  any 
person  to  find  out  the  premises,  and  investigate  their  value.  The 
difficulty  Counsel  has  to  contend  with  is  that,  assuming  the  claim, 
as  set  out  by  the  Town-clerk,  to  be  incorrect,  it  is  only  an  incorrect 
abstract  of  a  correct  notice  of  claim,  and  the  claimant  demands  to 
have  it  compared  with  the  original,  and,  if  necessary,  amended.] — 
He  cited  Barnetfs  ease  (c). 

(a)5M.  &G.81.  (6)5C.B.  65. 

(c)  7  It.  Com.  Law  Rep.  369. 
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1859.  Sullivan,   on   the   same   side,   cited   Davie*   v.   Hopkins  (a); 

Reg.  Appeal. 
w— v — *     Flounders  v.  Donner  (0). 

FORD 

V. 

cobcoban.         Whiteside,  in  reply,  cited  Howell  v.  Stephens  (c). 

Greene,  B.* 

The  opinion  of  the  Court  in  this  case  is  unanimous,  that  the 
decision  of  the  Revising  Barrister  should  be  reversed ;  but  we  are 
not  all  agreed  on  the  exact  grounds  of  our  decision.  I  shall  briefly 
state  the  opinion  I  myself  take  of  the  question.  Viewing  this  list 
by  itself,  I  am  disposed  to  say  that  the  description  in  it  of  the  pro- 
perty out  of  which  the  voter  proposes  to  qualify  is  not  quite 
accurate,  and  does  not  strictly  comply  with  the  statute ;  but  I 
think  the  inaccuracy  only  amounts  to  an  imperfect  description, 
and  that  thus  the  case  is  distinguishable  from  both  those  cited  for 
the  respondent,  which  appear  to  have  been  decided  on  the  ground 
that  the  change  proposed  to  be  made  in  the  list  was  the  insertion 
of  something  which  did  not  appear  there  at  all,  but  not  the 
completion  of  an  imperfect  description.  It  is  enough  to  refer  to 
one  passage  in  the  case  in  5  Com.  Bench,  to  show  that  the  real 
ground  of  decision  in  that  case  was  as  I  have  stated  it.  Wilde, 
C.  J.,  says : — "  It  is  material  to  see  whether  the  proposed  amend- 
"  ment  consists  in  the  correction  of  something  already  stated 
"  in  the  list,  but  stated  imperfectly,  or  in  the  introduction  of 
"  matter  that  is  altogether  new.  It  seems  to  me  that  it  is  of 
"  the  latter  description :  "  Onions  v.  Bawdier  (d).  The  objection 
to  the  description  in  the  case  at  present  before  us  seems  to  be  no 
more  than  that  there  is  an  imperfect  description  of  the  quali- 
fication, not  that  there  is  an  omission  of  any  material  thing  which 
must  be  supplied.  The  same  observation  applies  to  the  case  in 
Lutwyche ;  the  opinion  of  the  Court  appears  to  have  been  that  a 

(a)  3  C.  B.,  N.  S.,  376.  (6)  2  C.  B.  63. 

(c)  2&  L.  J.,  C.  P.,  105.  (<$  5  C.  B.  73. 


*  Owing  to  the  absence  of  the  learned  Judge,  this  judgment  has  not  been  mb- 
mitted  for  his  approval.— Rep. 
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matter  which   had   been  wholly  omitted   could   not   be   supplied.         1859* 

Reg.  Appeal. 
Tindal,  C.  J.,  says : — "  As  the  whole  object  of  the  notice  would  be     <*- — ^— ' 

FORD 

44  defeated,  if  the  omission  of  any  part  of  such  qualification  could  be  v 

"  remedied  at  the  Court  of  Revision,  we  are  of  opinion  that  the    Corcoran. 

"  addition  of  the  premises  in  West-street  to  the  qualification  in- 

"  sorted  on  the  list  would  be  a  change  in  the  description  of  the 

"  qualification  not  warranted  by  the  provisions  of  section  40  of  the 

"  statute  of  Victoria  :  "  Bartlett  v.  Gibbs  (a).     I  take  it  there  is  in 

this  .case  an  imperfect  description  of  the  whole  qualification.    I  am 

of  opinion  it  was  not  only  the  right,  but  the  duty,  of  the  Revising 

Barrister  to  have  corrected  it.      The  proposition  submitted  to  us  on 

the  other  side  is,  that  he  was  bound  by  the  Town-clerk's  list  as 

presented  to  him,  and  that  he  could  not  travel  out  of  that.    I  am 

of  opinion  that  position   cannot  be  maintained.     In  the  form  in 

which  the  case  "has  been  presented  to  us  by  the  Revising  Barrister, 

if  we  consider  his  decision  erroneous  on  one  or  other  of  the  two 

points,  the  claimant's  name  is  to  be  inserted  on  the  registry ;  being 

of  opinion  that  he  was  wrong  in  his  decision  on  the  second  point,  I 

must  hold  that  the  claimant  is  entitled  to  his  franchise. 

Christian,  J. 

The  view  I  take  of  this  case  is  substantially  the  same  as  that  of 
my  Brother  Greene.  Two  questions  are  presented  by  the  Assistant 
Barrister's  statement!  The  first  is  as  to  the  validity  of  the  entry  in 
the  Town-clerk's  list  No.  1 1 ;  that  is  an  entry  of  a  claim  as  rated 
occupier  of  houses  rated  at  £8  and  upwards,  in  immediate  succession, 
in  North  Main-street.  I  am  of  opinion  that  this  entry  is  insufficient, 
inasmuch  as  it  does  not  state  either  the  number  or  the  rating  of  each 
house.  The  entry  may  mean  either  that  the  total  rating  of  all  the  houses 
occupied  in  succession  amounted  to  £8  annually,  or  that  each  of 
them  was  rated  at  £8.  I  think  that  is  not  a  good  description  of 
the  qualification.  But  then  the  second  question  arises,  namely,  was 
the  Barrister  right  in  refusing  to  look  at  the  notice  of  claim  served 
by  the  claimant  under  the  34th  section,  and,  if  that  were  found 
correct,  to  amend  the  list  according  to  it  ?     That  notice,  which  was 

(a)  1  Lntw.  91. 
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1859*        the  document  from  which  the  Town-clerk  prepared  the  list,  and 
Reg.  AppeaL 
' « '     from  which  it  was  his  doty,  under  the  34th  section,  to  make  a 

v  verbatim  copy,  was,  it  was  alleged,  correct     It  was  in  Court,  and 

CORCORAN,  was  tendered  to  the  Barrister,  but  rejected  by  him,  upon  the  ground 
that  he  was  bound  by  the  entry.  In  that  I  think  he  was  wrong. 
I  think  he  had  power,  under  the  55th  section,  to  amend  the  list, 
by  making  it  conformable  with  the  notice,  if  the  latter  was  right ; 
and  with  that  view  he  ought  to  have  examined  the  notice.  The 
case  is  distinguishable  from  those  which  were  cited,  in  which  new 
matter  was  sought  to  be  introduced  into  the  list ;  whereas  what  was 
here  sought  was,  to  remove  an  ambiguity  in  a  statement  which  the 
list  contained.  Upon  this  latter  point,  therefore,  I  think  the  Bar- 
rister was  wrong. 

Hates,  J.  * 

I  concur  with  the  other  Members  of  the  Court  ;  and  on  the 
grounds  stated  by  my  Brothers'  Greens  and  Christian,  I  think 
that  the  Town-clerk's  list,  as  it  stands,  is  insufficient.  For  the 
information  of  the  public,  it  is  important  that  a  party  giving  notice 
of  his  claim  to  vote  should  apprise  the  public  of  the  several  pre- 
mises occupied  by  him  in  immediate  succession,  and  out  of  which 
his  title  to  vote  may  be  claimed.  By  this  means,  any  party  inter- 
ested in  opposing  the  claim  will  be  enabled,  from  an  examination 
of  the  rate-books,  to  ascertain  whether  each  of  the  premises  so  occu- 
pied was  or  was  not  rated  at  the  proper  sum  to  entitle  the  claimant 
to  vote,  and  in  fact  to  follow  the  claimant  through  his  entire  twelve 
months'  occupation.  The  claimant  being  of  the  same  opinion,  the 
notice  served  by  him  is  correct ;  but  the  statement  in  the  list,  which 
ought  to  have  exactly  followed  that  notice,  is  defective  in  this  par- 
ticular. I  therefore  think  that  there  was  an  important  omission. 
On  the  other  hand,  I  think  that  it  was  the  duty  of  the  Revising 
Barrister,  under  section  55,  to  have  supplied  that  omission,  and, 
from  the  materials  which  were  at  his  hand,  that  he  was  in  error 
when  he  decided  that  he  had  no  power  to  do  so. 

Per  Curiam. — Allow  the  claim. 
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1859. 
Reg.  Appeal. 


BRANAGAN,  Appellants  SHAW,  Respondent. 

Dee.  13. 

The  following  case  was  submitted  for  the  consideration  of  the  Court  The  qualifica- 
tion of  the 
by  the  Revising  Barrister  for  the  borough  of  Bandon-bridge : —  claimant    was 

At  the  Quarter  Sessions  held  at  Bandon,  Commencing  October  claimants'  list 

21st,  1859,  the  name  of  William  Shaw  (the  respondent)  appeared  on  "Bated^c^cn- 

the  list  No.  1 1  of  persons  claiming  to  have  their  names  inserted  on  gjjj  ^f  8Jfflces 

the  register  of  voters  for  said  borough.     The  following  is  a  copy  of  at  ^j»  Tah*e<j 

the  entry  of  the  claim: — "William  Shaw,  Woodlands,  rated  occu-  atC.,valnedat 
J  £10.  5s.  Od." 

"  pier  in  succession  for  offices  and  store  at  Clogheenavodig,  valued  The  land  held 

at  C.   was    a 

"£10;  to  land  at  Clogheenavodig,  valued  £10.  5s.  Od.;  Clogheen-  portion  of  cer- 
tain premises 

"avodig  and  Clogheenavodig/'      An  objection  having   been  duly  for  which  one 

proved,  the  said  respondent  proved  that  he  occupied  offices  and  ted  at  £20. 5s.; 
store  at  Clogheenavodig  up  to  February  1859,  and  then  got  pos-  bee^rtrnck^ 
session  of  the  land  at  Clogheenavodig.  A  notice  of  claim  to  be  J^JjJjf^ 
rated  for  £10.  5s.  Od.,  out  of  Clogheenavodig,  was  proved  to  have  I**8*"0?  of 

been  served  on  the  4th  of  August  last,  by  respondent,  on  the  clerk  T06  claimant 

had   served  a 

of  the  union.  claim   on  the 

clerk  of  the 
On  referring  to  the  rate -book,  the  lands  of  Clogheenavodig,  with  anion  to  be 

a  dwelling-house  and  other  land  not  in  respondent's  possession,  were  of  the  portion 

rated  to  one  Thomas  Neill  at  £20.  5s.  Od.    It  was  contended,  on  him  at  £10. 

the  part  of  the  appellant,  that  inasmuch  as  the  respondent  did  not  reversing  the' 

occupy  the  entire  of  the  premises  at  Clogheenavodig,  which  were  2a^»daiml 

rated  to  Thomas  Neill  at  £20.  5s.  0d.,  there  was  no  power  given  to  aJjLi!?-l01101 

the  Court  to  apportion  the  value  of  the  premises;    and  that,  as  YOte- 

nothing  appeared  in  the  rate-book  to  show  that  the  portion  of  the 

lands  he  occupied  in  succession  at  Clogheenavodig   were  of  the 

value  of  £10.  5s.  Od.,  the  claim  should  not  be  allowed.     I  held  that 

the  said  William  Shaw  was  entitled  to  be  inserted  on  said  list,  and 

retained  the  name  of  said  William  Shaw  accordingly. 

J.  Moodt. 
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1859*  Kaye  (with  him  Andrews),  for  the  appellant. 

Reg.  Appeal. 

s  ■■        v— '    -' 

James  Murphy,  for  the  respondent 
shaw.  There  was  no  separate  rating  of  the  premises  occupied  by  the 

respondent,  because  there  had  been  no  rate  struck  during  the  time 
he  occupied  them.  Suppose  there  was  no  necessity  to  strike  any 
rate  for  five  years,  is  it  to  be  said  that  every  person  who  may  in 
the  interval  come  into  possession  of  premises  not  previously  rated 
is  to  lose  his  vote  ? 


Christian,  J. 

The  first  requisite  under  section  110  is,  that  the  voter  shall 
occupy  premises  rated  at  £8  or  upwards.  Now  were  the  premi- 
ses in  question  rated  at  £8  or  upwards?  I  say  no;  they  were 
not  rated  at  anything.  These,  and  certain  other  premises  not  in 
his  occupation,  were  rated  at  one  sum  of  £10;  but  there  vis  do 
rating  of  these  individual  premises.  If  the  claimant  be  really 
aggrieved,  by  the  fact  that  these  premises  should  be  separately  rated, 
and  are  not,  he  must  seek  his  remedy  elsewhere. 

Hates,  J. 

The  duty  of  the  Revising  Barrister  is  to  insert  on  the  registry 
the  name  of  some  person  in  respect  of  a  certain  rated  value  which 
appears  on  the  books;  but  the,  claimant  here  seeks  to  substitute 
another  value,  which  is  not  rated  in  the  books. 

Greens,  B. 

The  Revising  Barrister  must  have  apportioned  the  value  of  these 
premises. 

Per  Curiam — Reverse  the  decision. 
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1859. 
Beg.  Appeal. 


CORCORAN,  Appellant; 
BERNARD  and  BLEAKELY,  Respondents. 

The  following  case  was  submitted  for  the  consideration  of  the  Court, 
by  the  Revising  Barrister,  J.  Moody,  Esq.,  at  the  Quarter  Ses- 
sions held  at  Bandon,  for  the  borough  of  Bandon -bridge,  com- 
mencing the  21st  of  October  1859. 

The  respondents  were  returned  on  the  list  No.  7  of  persons 
entitled  to  vote  in  the  election  of  a  Member  for  the  borough  of 
Bandon-bridge,  in  respect  of  hereditaments  within  said  borough,  the 
entry  in  said  list  being  as  follows : — 


Christian  and  Surname. 

Place  of  abode 

Nature  of 
Qualification. 

Description  of 

Premises 

rated. 

Bated 
yalue  of 
Premises. 

~£  s.  d7 
21  0   0 

Bernard,  Hon.  &  Rev. 
Charles  B.,  and  Bleak, 
ely,  Be?.  John 

Kilbrogan 
Glebe 

Rated  Occu- 
piers 

House,  Offi- 
ces &  Yard, 
in    Water- 
gate-street 

The  names  of  the  respondents  were  duly  objected  to;  and  the 

facts  of  the  case  are  as  follow : — The  said  Hon.  and  Rev.  Charles 

B.  Bernard  and  Bey.  John  Bleakely  took  the  premises  out  of  which 

they  sought  to  be  registered,  as  tenants,  and  pay  the  rent  and  taxes 

for.  the  same.     A  large  room  on  the  first  landing  is  occupied  by  a 

society  called  the  Young  Men's  Association,  for  which  they  pay 

£10  a-year.     The  shop  is  used  for  the  sale  of  Tracts,  for  which  a 

-rent  of  £5  a-year  is  paid  by  a  society  called  the  Bible  Society. 

A  person  named  Payne  attends  to  the  said  shop,  and  is  in  charge 

of  the  entire  premises;   he  does  not  diet  or  sleep  in  the  house. 

There  is  one  common  entrance  to  the  shop  and  room  occupied  by 

i 
the*  Young  Men's  Association.  '  In  the  outside  premises  there  is  a 

school  kept,  for  which  a  rent  of  £5  a-year  is  paid.    To  this  school 

there  is  a  separate  entrance  through  a  lane,  and  a  door  made  for  the 

purpose.    This  is  not  under  the  roof  of  the  main  house ;  but  to  the 

vol.  10.  70  L 


Dec.  13. 

The   respond- 
ents  were  co- 
lessees  of  cer- 
tain premises, 
and  jointly  lia- 
ble to  the  rent 
and   taxes   of 
the  same.     It 
did  not  appear 
that  they  used 
the  premises 
for  their  own 
purposes.  Two 
separate  socie- 
ties occupied 
portions  of  the 
premises    as 
tenants  from 
year  to  year, 
and  paid  rent 
for  them;  one 
servant  was  in 
charge  of  the 
entire    premi- 
ses; the  rent 
and  taxes  for 
which  the  re- 
spondents were 
liable,  and  the 
servant's 
wages,  were 
paid  by  means 
of  subscrip- 
tions paid  by 
members   of 
the   two  soci- 
eties, who  oc- 
cupied as  un- 
dertenants. — 
Held,  revers- 
ing  the  deci- 
sion  of  the 
Revising  Bar- 
rister, that  the 
respondents 
were  not  enti- 
tled to  register 
out  of  the  pre- 
mises. —Luck- 
ett  y.    Bright 
(1   Lut.   456) 
distinguished. 
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1859.        main  house  there  is  attached  a  small  building  called  a  linney,  and 
Reg.  Appeal  t.     ,.  *  *' 
v to  this  linney  is  attached  the  school-house.    A  number  of  persons 

CORCORAN 

v  subscribe  to  the  support  of  the  aforesaid  societies  ;  and,  from  the 

Bernard,  moneys  so  obtained,  and  the  rents  paid  as  aforesaid,  the  rent  to 
which  the  said  Charles  B.  Bernard  and  John  Bleakely  are  liable 
is  paid,  as  well  as  the  salary  to  the  said  Payne,  who  ia  in  charge 
as  aforesaid  of  the  entire  premises.  The  Rev.  Richard  Hussey 
Loane  is  treasurer  of  the  general  funds  so  collected  and  received. 
The  said  Charles  B.  Bernard  and  the  Rev.  John  Bleakely  do  not, 
nor  does  either  of  them,  in  any  other  way  occupy  the  said  house, 
offices  and  yard,  out  of  which  they  were  so  returned,  or  any  part 
of  them,  except  in  the  manner  hereinbefore  mentioned. 

It  was  contended  before  me  that  the  said  Charles  B.  Bernard 
and  John  Bleakely  did  not  occupy  the  said  house,  offices  and  yard, 
or  any  part  of  them,  as  tenants  or  owners  within  the  meaning  of 
6th  section  of  the  Act  13  &/14  Vie.,  c.  69;  but  I  held  that,  under 
the  circumstances,  they  did  occupy  as  tenants,  within  the  meaning 
of  the  Act,  they  being  jointly  liable  for  the  rent  and  taxes ;  and  I 
admitted  them  to  the  franchise  for  the  said  borough.  If  I  was  wrong 
in  law  in  doing  so,  the  names  of  the  said  Charles  B.  Bernard  and 
John  Bleakely  are  to  be  expunged  from  the  registry. 

J.  Moody. 

James  Murphy,  for  the  appellant. 

It  is  clear,  on  reading  the  case,  that  there  was  no  occupation  by 
these  gentlemen,  as  tenants  or  otherwise. 

The  Court  called  on — 

Whiteside,  for  the  respondents. 

The  mere  fact  of  the  shop  and  the  large  room  being  let  to  other 
parties  does  not  disentitle  the  respondents  to  a  vote  out  of  the  pre- 
mises of  which  they  are  stated  to  be  tenants,  and  for  which  they  pay 
rent  and  taxes.  The  point  is  ruled  by  Luekett  v.  Bright  (a).— 
[Hayes,  J.  In  that  case,  the  parties  claiming  really  occupied  a 
portion  of  the  premises.] — So  do  the  claimants  here  ;  their  occupa- 

(a)  1  LuL  466. 
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tion  is  not  disputed. — [Christian,  J.     I  think  there  is  enough         1859* 

Rtgm  Apptat, 
in  this  case  to  fix  these  gentlemen  with  the  character  of  trustees ;      — y ' 

CORCORAN 

and,  by  section  60,  trustees  are  precluded  from  the  right  to  vote  ^ 

out  of  the  premises  which  they  hold  in  trust — Hayes,  J.  In  that  Bernard. 
case,  the  claimants  themselves  occupied  the  remainder  of  the  pre- 
mises.]— So  they  do  in  the  present  case;  the  Revising  Barrister 
finds  that  they  do  occupy.  In  the  case  cited,  the  claimants  did 
not  reside  in  London  at  all ;  here,  it  is  found  that  these  two 
gentlemen  are  tenants.  That  is  not  disputed ;  nor  is  the  fact  that 
they  are  liable  for  rent  and  taxes. — [Christian,  J.  There  are  two 
other  parties  who  are  stated  to  occupy  these  premises  really  as 
tenants ;  so  do  not  say  that  the  occupation  of  the  claimants  is  not 
disputed.  I  take  it,  on  the  case  stated,  that  the  other  parties  are 
tenants  from  year  to  year,  which  is  a  tenancy  which  excludes  the 
occupation  of  the  claimants.] — That  point  is  ruled  otherwise  : 
M'CabJs  ease  (a) ;  Toms  v.  Luckett  (b). 

Andrews,  on  the  same  side,  cited  Rogers  on  Elections,  p.  65. 

The  appellant  was  not  called  on  to  reply. 

Greene,  B.* 

The  question  in  this  case  is  whether,  upon  the  facts  stated  by 
the  Revising  Barrister,  the  claimants  occupied  the  premises,  within 
the  meaning  of  the  Act  of  Parliament?  I  say  "upon  the  facts 
stated,"  because  the  Revising  Barrister  has  expressly  said  that  they 
were  not  in  any  other  way  occupiers.  Now  what  were  these  facts  ? 
I  may  say  that,  upon  the  mefe  statement  of  this  case,  we  were  all 
of  opinion  that  the  decision  below  was  erroneous ;  but  the  point  has 
been  so  strongly  argued  by  Counsel  at  the  Bar,  that  I  shall  set  out 
our  reasons  at  somewhat  greater  length  than  I  should  in  an  ordinary 
case.     The  first  fact  is,  that  these  gentlemen  are  tenants  of  these 

(a)  7  Ir.  Com.  Law  Bep.  391.  (6)  2  Lut.  19. 

• 

#  Owing  to  the  learned  Judge's  absence,  this  judgment  has  not  been  submitted 
for  his  approval. 
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1859*        premises,  and  pay  the  rent  and  Uses  therefor.     The  Revising 
Reg.  Appeal. 
y * '     Barrister  appears  to  have  been  of  opinion  that  they  were  occupiers, 

CORCORAN 

v  because  they  were,  on  the  facts  proved  to  him,  jointly  liable  for  the 

brrhard.  rent  and  taxes.  Having  stated  that  they  were  lessees  of  the  pre- 
mises, the  Revising  Barrister  proceeds  to  state  the  existence  of  the 
Young  Men's  Association,  and  how  it  was  constituted.  It  is  not 
even  stated  that  the  present  claimants  were  members  of  this  asso- 
ciation, or  in  any  way  connected  with  it.  It  appears,  farther,  that 
the  shop  was  taken  by  a  society  called  the  Bible  Society,  for  the 
sale  of  Tracts,  and  that  a  rent  of  £5  per  annum  was  paid  by  that 
society  for  the  shop.  Again,  there  is  nothing  from  which  we  can 
infer  that  the  claimants  were  members  of  the  latter  society.  Then 
the  case  proceeds  to  mention  a  person  of  the  name  of  Payne,  who  is 
stated  to  have  been  in  charge  of  the  entire  of  the  premises,  but  who 
does  not  live  in  the  house.  It  does  not  appear  on  the  face  of  the 
case  whose  servant  this  person  was.  Then  the  case  disposes  of  the 
premises  outside  the  main  building:  a  school  is  kept  there,  for 
which  a  rent  of  £5  per  annum  is  paid,  and  to  which  there  is  a 
separate  entrance.  A  number  of  persons  subscribe  to  the  aforesaid 
societies,  and,  from  the  money  so  obtained,  and  the  rents  paid  as 
aforesaid,  the  rent  to  which  the  respondents  are  liable  is  paid,  as 
well  as  the  salary  of  Payne.  Now,  as  Payne  is  stated  to  attend  to 
the  shop,  and  as  there  is  no  statement  that  he  is  the  servant  of  the 
respondents,  the  only  conclusion,  if  any,  that  I  can  draw  (as  to  his 
character,  is,  that  he  is  the  servant  of  the  Bible  Society.    These 

being  the  facts  of  the  case,  it  appears  most  plainly  to  me,  on  the 

i 
bare  statement  of  them,  that  there  is  no  occupation  of  these  pre- 
mises by  the  respondents ;  but,  on  the  contrary,  that  there  is  s 
complete  exclusion  of  their  occupation,  because  we  have  two  dis- 
tinct parties  paying  a  distinct  rent  for  portions  of  the  premises,  and 
having  a  servant  who  is  stated  to  be  in  possession  of  the  entire  of 
the  premises. 

The  case  of  Luckett  v.  Bright  (a)  was  pressed  so  strongly  upon 
us  in  the  argument  at  the  Bar,  that  I  think  it  necessary  to  show  the 
distinction  between  that  case  and  the  present,  at  some  length.    The 

(a)  1  Lnt  450. 
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persons  there  claiming  to  register  were  persons  subscribing  to  the        1859* 

Reg*  Appeal* 
common  fund  out  of  which  the  rent  of  the  premises  was  paid,  and      , ' 
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were  members  of  the  society  for  the  purposes  of  which  the  premises  Vm 

were  occupied;  and,  when  they  came  to  London,  these  claimants  Bernard. 
used  to  transact  business,  partly  that  of  the  society  to  which  they 
belonged,  and  partly  their  own,  in  these  premises.  Of  course'  we 
know  there  may  be  occupation  without  residence ;  but,  in  the  case 
before  us,  there  is  no  evidence  of  any  such  occupation.  The  objec- 
tion taken  in  the  case  of  Luckett  v.  Bright  was,  that  the  claimants 
were  not  occupiers,  or,  at  all  events,  were  only  occupiers  in  common 
with  the  other  members  of  the  society.  Tindal,  J.,  in  his  judgment 
says : — "  It  clearly  appears  that  when  in  London  they  go  to  the 
"  house  as  often  as  they  please,  and  that  they  transact  there  not 
"only  the  business  of  the  association,  but  also  their  own  busi- 
"  ness."  And  Maule,  J. : — "  The  respondent  and  his  co-lessees  were 
"  the  persons  to  whom  the  lease  was  made,  and  they  used  the  house, 
"  when  in  London,  for  such  purposes  as  they  thought  fit."  Here, 
not  only  is  there  nothing  to  show  that  the  respondents  Bernard  and 
Bleakely  used  the  house  in  this  manner,  but  it  appears  plainly  that 
they  could  not  have  used  it  so.  Cresswell,  J.,  says: — "There  is 
"  nothing  to  show  that  they  have  parted  with  the  right  which  they 
"  possess,  as  lessees,  of  turning  away  every  one  of  the  servants  in 
"  the  house  ;  nor  does  it  appear  that  the  other  members  of  the  asso- 
"  ciation  came  into  the  house  against  the  will  of  the  lessees."  Now 
is  there  not  enough  in  the  present  case  to  show  that  the  lessees  have 
entirely  parted  with  their  right  to  turn  the  Bible.  Society,  the  Toung 
Men's  Society,  and  the  caretaker  Payne,  out  of  possession  ?  In  fact 
nothing  can  be  more  pointed  than  the  contrast  between  this  case 
and  the  one  cited ;  and  this  appears  to  me  to  dispose  of  the  argu- 
ment of  Mr.  Whiteside,  which  appears  to  have  been  that  the 
occupation  of  Payne  was  the  occupation  of  the  claimants ;  but 
Payne,  and  the  two  societies  whose  servant  he  was,  appear  to  have 
had  the  exclusive  occupation  of  these  premises.  It  appears  clearly 
that  this  vote  cannot  be  sustained. 

Christian,  J. 

It  is  important  that  there  should  be  no  mistake  as  to  the  facts  of 
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- — v two  claimants,  and  they  were  legally  responsible  for  the  rent  and 

CORCORAN  .     .       _  .  _  . 

Va  taxes,  it  is  plain  that  no  personal  enjoyment  by  them  was  contem- 

Bernard,  plated.  The  rent  was  to  be  paid  partly  by  means  of  subscriptions, 
and  partly  by  means  of  the  several  rents  to  be  paid  by  other  parties, 
who  were  to  occupy  portions  of  the  premises  -respectively.  The  case 
submitted  to  us  states  that  the  claimants  did  not  occupy  the  premi- 
ses, or  any  part  of  them,  in  any  other  way  than  as  therein  stated. 
Now  the  mode  of  that  occupation  is  stated  thus : — Three  distinct 
bodies,  of  none  of  whom  does  it  appear  that  the  respondents  are 
members,  were  in  occupation  each  of  a  part,  which  parts  taken  toge- 
ther constitute  the  entire  of  the  premises,  as  permanent  tenants  from 
year  to  year — I  say  the  entire  of  the  premises,  because  it  is  so  that 
I  understand  the  statement.  Here,  therefore,  is  a  case  in  which 
every  inch  of  the  premises  is  covered  by  a  permanent  occupation  by 
others  than  the  claimants.  But  it  is  said  there  is  the  caretaker 
Payne,  who  might  have  been  dismissed  by  the  claimants  at  any  time. 
It  does  not  appear  in  the  case  that  he  might ;  but,  even  if  it  did,  for 
whom  was  he  in  charge  of  the  premises  as  servant?  Clearly  for 
the  societies  who  were  undertenants  in  possession.  His  wages  were 
paid  by  those  societies  oat  of  the  moneys  received  by  the  Rev.  Mr. 
Loaaa,  the  treasurer.  Payne  was,  therefore,  no  servant  of  the 
claimants ;  and,  even  if  he  were,  his  dismissal  would  not  have  given 
them  the  right  to  the  possession  of  the  premises.  That  is  at  once 
the  particular  distinction  between  the  present  case  and  that  in  1  Lvt- 
wycke.  The  distinction  between  this  and  MiCabe's  ease  is  that, 
although  in  that  case,  as  in  this,  there  was  an  undertenant,  stfll 
that  undertenant  was  a  mere  lodger,  and  his  occupation  was  the 
occupation  of  the  claimant.  The  result  is  that,  although  the  claim- 
ants are  legal  owners  of  the  premises,  and  liable  to  the  rent,  yet  they 
have  not  been  for  a  moment  in  occupation  of  any  part,  and  that 
therefore  the  decision  of  the  Revising  Barrister  was  wrong. 

O'Brien,  J.,  concurred. 

Per  Curiam. — Reverse  the  decision. 
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PETERSON,  Appellant;  BALFOUR,  Respondent. 

Dec.  13. 

The  following  case  was  submitted  to  the  Court  by  the  Revising  The  respond. 

ent's  name  ap- 
Barrister  for  the  borough  of  Enniskillen  : —  peared  on  the 

previous  regis- 
The  appellant  duly  served  a  summons  on  the  respondent  to  attend  try,  and  on  the 

at  said  Court  of  Revision  and  give  evidence.     The  respondent  James  was  summoned 

Balfour  relied  on  his  name  appearing  on  the  register  of  the  pre-  J^or6  w^0 

vious  year,  and  on  the  list  No.  7,  entitling  him,  under  the  provi-  JJIJjJJj^  ^ 

sions  of  13  &  14  Pic.,  c.  69,  to  a  prima  facie  case,  and  declined  to  ™%£*^  J£ 

be  examined  by  the  solicitor  for  the  appellant,  until  some  other  evi-  respondent 

was  not  eoti- 

dence  was  given  aliunde  to  displace  his  said  prima  facie  case.    I  tied  to  be  on 

the   registry 

was  of  opinion,  under  the  circumstances,  that  I  ought  not  to  compel  then  under  re- 

vision.     The 

him  to  be  examined,  or  require  him  to  do  so  until  some  other  evi-  respondent  de- 
...,,„.  „  ,  clinedtobeex- 

dence  was   given  ahunde.    The   appellant   then    examined   some  amined,  until 

witnesses,  but  having  failed  to  give  any  evidence  that  affected  the  was6giTen6^o* 

respondent,  I  retained  his  vote.  rigSt^and ^ras 

The  question  for  the  opinion  of  the  Court  of  Appeal  is  this :  ^tee^^i 

Should  the  name  of  the  party  be  retained  on  the   list   of  voters,  Barrister  hav- 

r      J  ing  allowed 

on  the  prima  facie  case  of  being  on  the  register  of  the  previous  year,  bia    vote : — 

Held,  the  st- 
and on  the  list  of  the  present,  such  party  having  declined  to  give  spondent  was 

his  own  personal  testimony  until  some  evidence  aliunde  should  be  his  testimony, 

and  the  Revis- 
given,  displacing  his  right?  I  decided  that  the  party's  name  should  m%  Barrister's 

be  retained,  under   such   circumstances  (no  such  evidence  having  roTerMds 

been  given).    If  I  was  wrong,  the  name  of  the  respondent  is  to  be 

expunged  from  the  list  of  voters  in  said  borough ;  if  I  was  right,  it 

is  to  be  retained  thereon.  H.  Gorges. 

R.  Dowse  (Serjeant  Fitzgibbon  with  him),  for  the  appellant. 
The  question  turns  on  sections  55,  56 ;  see  Byrne's  case  (a). — 
[Hayes,  J.,  referred  to  the  Evidence  Amendment  Act,  s.  2.] 

Brereton  (with  him  Exham),  for  the  respondent, 
(a)  2  Ir.  Jur.,  N.  8.,  102. 
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PETERSON 

V. 
BALFOUR. 


Greene,  B. 

The  case  amounts  to  this ;  the  claimant  is  called  on  to  give  his 
testimony  as  to  his  own  qualification,  and  he  refuses  to  do  so  until 
some  evidence  is  given  from  other  sources  to  displace  his  right  to 
vote.  The  Revising  Barrister  has  decided  that  the  claimant  is 
entitled  to  take  this  course.  I  am  of  opinion  he  was  not  so  entitled. 
Suppose  he  had  had  a  qualification,  and  had  admitted  to  some  per- 
son his  having  lost  that  qualification,  can  it  be  said  that  he  ought 
not  to  be  examined  as  to  that  point? 


Per  Curiam. — Allow  the  appeal. 


Dec.  13. 

In  the  rate- 
book four  per- 
sons   appear 
rated  as  occu- 
piers in  respect 
of  premises  of 
the  annual 
value  of  £30. 
Only  two  of 
those  four  per- 
sons (the  ap- 
pellants) were 
named  as  les- 
sees  in  the 
lease  of  the 
premises,  but 
all  four  were 
liable  to  con- 
tribute to  the 
rent— Held, 
the  two  appel- 
lants could  not 
maintain  their 
right  to  regis- 
ter, they  being 
rated  along 
with    two 
others,  and  the 
value  of  the 
premises  not 
being  sufficient 
to  allow  of  four 
persons  voting 
thereout 


The  Rev.  MARTIN   CREAN  and  another,  Appellants; 
THOMAS  R.  METCALF,  Respondent. 

The  following  case  was  stated  by  the  Revising  Barrister  for  the 
city  of  Dublin : — 

At  the  Court  of  Revision  held  at  Dublin,  on  the  8th  of  Septem- 
ber 1859,  the  names  of  the  appellants,  the  Rev.  Martin  Crean  and 
the  Rev.  William  Walsh,  appeared  upon  the  list  No.  7  of  persons 
entitled  to  vote  at  the  election  of  Members  for  the  city  of  Dublin. 
The  following  is  a  copy  of  the  entry  of  the  names  of  the  said  appel- 
lants in  the  said  list: — 


Names. 

Place  of  abode 

Nature  of 
Qualification. 

Name  and 

Description  of 

Premises. 

rated. 

Bated 
rains. 

Crean,  the  Rev.  Mar- 
tin, and  three  others. 

15  John-st., 
West. 

Rated    occu- 
piers of  seve- 
ral heredita- 
ments herein 
stated. 

Chapel-house, 
15  John-st, 
West. 

£    s.   <L 
30    0   0 

Walsh,  the  Rev.  Wil- 
liam, and  three  others. 

Same. 

Same. 

Same. 

Same. 
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The  respondent,  whose  name  appears  on  the  list  of  voters  for  the 


1859. 
Reg.  Appeal, 


said  city,  objected  to  the  names  of  the  said  appellants,  and  appeared 

CMS  AN 

in  support  of  his  objection.     I  then  required  it  to  be  proved  that  Vt 

the  said  appellants  were  entitled  to  have  their  names  inserted  on  the  metcalf. 
said  list,  in  respect  of  the  qualification  therein  described.  The 
names  of  the  appellants  appear  on  this  year's  register.  The 
rate-book  for  the  year  1859  was  produced,  and  it  appeared  that 
the  said  appellants  and  two  other  persons,  that  is  to  say,  the  Right 
Rev.  Daniel  O'Connor  and  the  Rev.  Patrick  Penthony,  are  jointly 
rated  as  joint  occupiers  of  the  said  premises.  The  following  is  an 
extract  from  the  rate-book  : — 


No, 

Street. 

Occupier. 

Description. 

Annual  yalue. 

15 

John-st.,  West. 

The  Rev.  Martin  Crean, 
Rt.  Bey.  Daniel  O'Connor, 
Rer.  William  Walsh, 
Rev.  Patrick  Penthony, 

Chapel-house. 

£    s.    d. 

80    0    0 

It  was  proved  that  by  indenture  of  lease,  executed  in  the  year 
1857,  the  rated  premises  were  demised  to  the  said  appellants,  the 
Rev.  Martin  Crean  and  the  Rev.  William  Walsh,  and  to  a  third 
person,  the  Rev.  A.  B.,  their  executors  and  administrators,  for  a 
term  of  years  not  yet  expired,  at  a  yearly  rent  of  £30,  which  in- 
denture contained  the  usual  covenants,  on  the  lessees'  part,  to  pay 
the  rent.  The  premises  were  take  as  a  residence  for  the  officiating 
clergymen  of  John-street  Chapel,  and  the  persons  named  as  lessees 
were  trustees  for  that  purpose.  The  appellants,  the  Rev.  Martin 
Crean  and  the  Rev.  William  Walsh,  and  the  Right  Rev.  Daniel 
O'Connor  and  the  Rev.  Patrick  Penthony,  are  the  officiating  clergy- 
men of  John-street  Chapel,  and  have  resided  in  and  occupied  the 
rated  premises  for  twelve  months  previous  to  the  20th  of  July  in 
this  year.  By  arrangement  between  themselves  they  pay  the  rent 
of  the  premises  (reserved  by  the  lease)  out  of  a  common  fund ;  and, 
in  case  of  any  deficiency  in  that  fund,  are  all  equally  liable  to  con- 
tribute to  the  rent.  The  occupation  of  all  is  alike,  and  their  rights 
of  enjoyment  are  co-extensive.  It  was  insisted,  on  the  part  of  the 
appellants,  that  as  they  are  named  aa  lessees  in  the  lease,  their  occu- 
pation was  superior  in  law  to  that  of  the  other  clergy,  and  that 
vol.  10.  71  x. 


556 


COMMON  LAW  REPORTS. 


1859.        they  alone  were  to  be  regarded  as  occupying  as  tenants  within  the 
Reg,  AppeaL 
w^,-^/     meaning  of  the  6th  section  of  the  Parliamentary  Voters  Act. 

CUBAN 

Va  I  was  of  opinion,  and  decided,  that  the  four  persons  rated,  that  is  to 

mstcalf.  say,  the  appellants  and  said  two  other  clergymen,  jointfy  occupied 
the  'premises  as  tenants  within  the  meaning  of  the  6th  section  of 
the  said  Act ;  and  inasmuch  as  the  net  annual  value  of  the  premises, 
£30,  divided  by  the  number  of  persons  rated,  did  not  give  a  net 
annual  value  of  £8  to  each,  I  expunged  the  names  of  the  said  appel- 
lants from  the  said  list.  Should  the  Court  of  Appeal  be  of  opinion 
that  I  was  wrong,  the  names  of  the  appellants  should  be  inserted  in 
the  register  of  voters  for  Usher's-quay  ward. 

Charms  Shaw. 

P.  Keogk  (Sir  C.  O'Loghlen  with  him),  for  the  appellants. 

The  case  of  Luckett  v.  Bright  (a)  is  an  authority  for  the  appel- 
lants. They  are  liable  for  the  entire  rent,  and  are  the  real  tenants; 
the  occupation  of  the  others  is  only  permissive. — [Hayks,  J.  Sup- 
pose the  lease  itself  stated  that  these  premises  were  conveyed  to  the 
appellants  in  trust  for  themselves  and  two  others,  would  not  the 
decision  be  right?] — Yes. — [Hayes,  J.  Then  does  not  the  case 
show  that  the  fact  was  so? — Christian,  J.  *  Suppose  that  you  suc- 
ceed in  the  first  part  of  your  argument,  namely,  that  the  two 
claimants  alone  occupied  these  premises  as  tenants,  still  the  other 
requirement  of  the  section  is  not  complied  with,  for  these  two  are 
rated  to  the  poor,  but  are  only  rated  with  the  others.] 

Brereton  and  Purcell,  for  the  respondent. 


Greene,  B. 

In  order  to  establish  the  franchise  in  this  case,  it  was  necessary 
to  show  that  the  claimants  were  rated  to  a  certain  amount  for  the 
relief  of  the  poor ;  in  order  to  show  that,  the  appellants  produce 
a  rate-book  which  shows  four  persons  rated.  This  franchise  cannot 
be  maintained. 

(a)  1  Lut.  466. 
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Chhistian,  J.  1859. 

The  appellants  argue  that,  although  four  persons  were  in  occu- 
pation of  these  premises,  only  two  of  them  occupied  as  tenants. 
This  places  them  in  a  dilemma ;  for,  by  section  6,  the  persons  occu- 
pying as  tenants  or  owners  must  be  the  same  as  those  rated  to  the 
poor ;  but  here  there  are  four  rated. 

Greene,  B. 

We  decide  this  case  on  the  construction  of  section  6. 

Per  Curiam. — Affirm  the  decision. 


THOMAS  C.  SCOTT  and  others,  Appellants  ; 

"  Dec.  13. 

THOMAS  R.  METCALF,  Respondent.  186o 

Feb.  9. 

The  following  case  was  stated  by  the  Revising  Barrister  for  the  Appellants 

were   partners 

city  of  Dublin : —  in  trade,  and 

joint  owners  of 
At  the  Court  of  Revision,  held  at  Dublin,  on  the  8th  of  Septem-  a  house  and 

offices,  rated  at 

ber  1859,  the  names  of  the  appellants,  T.  C.  Scott,  P.  Spain  and  £113.     They 

J.  Rooney,  appeased  on  the  list  No.  7  of  persons  entitled  to  vote  on  of  the  premises 

the  election  of  Members  for  the  city  of  Dublin,  as  rated  occupiers.  JJJ^J  ®  f  *&& 

The  respondent,  whose  name  appears  on  the  list  of  voters  for  said  Jj^^yjJ  £jd 

city,  objected  to  the  names  of  the  said  appellants,  and  appeared  in  Jj*  house. 

support  of  bis  objection.      I  then  required  it  to  be  proved  that  t">n  of  the 

house  was  let, 
the  appellants  were  entitled  to  have  their  names   inserted  in  the  at  a  yearly 

rent,  by  lease, 
said  list,  in  respect  of  the  qualification  therein  described.      The  fol-  to  Messrs.  N. 

and  F.,  soli- 
citors, who 
carried  on  their  business  there,  but  did  not  reside.  There  was  one  servant,  paid  by 
the  appellants,  who  resided  in  the  house  and  took  care  of  the  entire  premises.  The 
appellants  and  Messrs.  N.  and  F.  had  access  to  their  several  portions  of  the  pre- 
mises by  the  same  hall-door,  which  was  locked  every  night  by  the  servant. — Held, 
the  appellants  were  not  entitled  to  register  as  occupiers  under  section  6. 

Unless  the  owner  has  the  general  control  and  superintendence  of  the  house,  the 
person  who  occupies  under  him  at  a  rent  is  not  a  lodger. 
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Reg.  Appeal, 

SCOTT 

V. 

METCALF. 


lowing  is  a  copy  of  the  entry  of  the  names  of  said  appellants  in 
said  list: — 


Name. 

Abode. 

Nature  of 
Qualification. 

Description  of 

Rated 

Premises. 

Valoe. 

Scott,  Thomas  C,  and 
two  others, 

17  Merchants', 
quay, 

Rated   Occu- 
pier of  seve- 
ral heredita- 
ments herein 
stated, 

House,  Store 
and  Yard,  17 
Merchants'- 
qnay, 

£113 

Spain,  Patrick,  and  two 
others, 

Same, 

Same, 

Same, 

Do. 
Do. 

Rooney,  John,  and  two 
others, 

Same, 

Same, 

- 

Same, 

The  rate-book  for  the  year  1859  was  produced,  and  it  appeared 
that  the  three  appellants  were  jointly  rated  for  the  said  premises  as 
occupiers. 

It  was  proved  that  the  appellants  are  joint  owners  of  the  house 
17  Merchants'-quay ;  that  they  are  partners  in  trade,  and  there 
carry  on  their  business ;  that  they  occupy,  for  the  purposes  of  their 
business,  the  ground  and  parlour  floor  of  the  house,  the  stores  and 
yard  in  respect  of  which  they  are  rated  ;  that  they  do  not,  nor  does 
any  one  of  them,  reside  in  the  house ;  that  they  occasionally  dine  in 
the  house,  and  partake  of  meals  there ;  that  a  porter  in  their  em- 
ployment resides  in  the  house  with  his  wife ;  that  his  wife  takes 
charge  of  and  cleans  the  house,  cooks  the  dinner,  and  is  paid  wages 
by  the  appellants  for  these  services.  That  by  indenture  of  lease, 
made  in  the  year  1856,  between  the  appellants  of  the  one  part,  and 
Messrs.  Nolan  and  Foot  of  the  other  part,  the  said  appellants  de- 
mised the  second,  third  and  fourth  floors,  the  entire  upper  part  of 
said  house,  to  Messrs.  Nolan  and  Foot,  their  executors  and  adminis- 
trators, for  a  term  of  years  yet  unexpired,  at  a  yearly  rent ;  that 
Messrs.  Nolan  and  Foot,  ever  since  the  execution  of  the  said  lease, 
have  been,  and  still  are,  in  possession  of  the  upper  part  of  the 
house  17  Merchants'-quay,  and  there  carry  on  their  business  as 
solicitor*.  Messrs.  Nolan  and  Foot  do  not,  nor  does  either  of  them, 
reside  in  the  house,  nor  have  they  any  servant  residing  there ;  the 
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wife  of  the  porter  takes  care  of  and  cleans  their  apartments.  There 
is  but  one  hall-door,  opening  from  the  house,  opening  in  the  street, 
which  is  locked  every  night  by  the  porter  or  his  wife.  Through  the 
door  the  appellants  have  access  to  their  portion  of  the  premises,  and 
Messrs.  Nolan  and  Foot  to  theirs. 

I  was  of  opinion  that  the  appellants  did  not  occupy  the  entire 
rated  premises,  as  tenants  within  the  meaning  of  the  6th  section  of 
the  Parliamentary  Voters  Act,  and  I  expunged  their  names  from  the  _ 
list.  Should  the  Court  of  Appeal  be  of  opinion  that  I  was  wrong, 
the  names  of  the  appellants  should  be  inserted  on  the  registry  of 
voters  for  the  Merchants'-quay  ward. 

Charles  Shaw. 


1859. 
Reg.  Appeal. 


Sir  C  (PLoghlen,  and  Keogh,  for  the  appellants. 
They  cited  Potts  v.  Smedly  (a) ;  Wansey  v.  Perkins  (b) ;  Wauchob 
v.  Reynolds  (c). 

Brereton  (with  him  Pureell),  contra. 


Sir  C.  O'Loghlen,  in  reply,  cited  Regina  v.  Inhabitants  of  Bol- 
ton (d) ;  Bolton's  case  (e)  ;  Downing  v;  Luckettff). 

Cur.  ad.  vult. 


The  judgment  of  the  Court  was  now  delivered  by — 

Gbeene,  B. 

In  this  case  the  Revising  Barrister  rejected  the  claim  of  the  ap- 
pellants, who  sought  to  be  registered  as  rated  occupiers  of  a  house, 
store  and  yard,  17  Merchants'-quay,  of  the  value  of  £113.  It 
appeared  that  they  were  joint  owners  of  the  house,  and  partners  in 
trade,  and  occupied,  for  the  purposes  of  their  business,  the  ground 
or  parlour  floor  of  the  house,  and  also  the  stores  and  the  yard,  but 
that  none  of  them  resided  in  the  house,  although  they  occasionally 

(a)  8  Scott  N.  R.  907 ;  S.  C,  7  M.  &  Gr.  85. 
(6)  8  Scott  N.  R.  97a 
(c)  1  Ir.  Com.  Law  Eep.  142.  (rf)  8  B.  &  C.  77. 

(«)  4  Ir.  Jur.,  N.  S.,  106.  (f)  5  Q.  B.  40. 


1860. 
Feb.  9. 
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dined  there  and  partook  of  meals ;  that  a  porter  in  their  employment 
resided  with  his  wife  in  the  house,  having,  under  an  agreement 
with  the  claimants,  apartments  rent  free,  the  wife  taking  charge  of 
and  cleaning  the  house  and  cooking  dinner,  for  which  services  she 
was  paid  by  the  appellants.  It  further  appeared  that  Messrs.  Nolan 
and  Foot,  solicitors,  held  the  second,  third  and  fourth  floors  of  the 
house,  being  the  whole  of  the  upper  part,  for  a  term  of  years,  under 
a  lease  made  in  1 856,  at  a  yearly  rent,  under  which  the  lessees  have 
been  in  possession  of  the  upper  part,  where  they  carry  on  their 
business  as  solicitors,  but  that  they  do  not  reside  there,  nor  have 
they  any  servant  resident,  the  porter's  wife  attending  to  their  apart- 
ments ;  and  that  there  is  but  one  hall-door  opening  from  the  house 
into  the  street,  which  is  locked  every  night  by  the  porter  or  his  wife. 
Upon  these  facts  the  Revising  Barrister  rejected  the  claim,  having 
been  of  opinion  that  the  appellants  did  not  occupy  the  whole  of  the 
rated  premises.  It  has  been  contended  before  ns  that  this  was  a 
misconception  on  his  part,  inasmuch  as  Messrs.  Nolan  and  Foot 
are  to  be  considered,  in  point  of  law,  as  merely  lodgers,  and  their 
occupation  as  the  occupation  of  their  landlords.  The  question  then 
is,  whether  Nolan  and  Foot  are  lodgers  only,  or  whether  they  are 
tenants  of  part  of  the  premises,  in  such  a  sense  as  that  their  occupa- 
tion is  their  own  exclusively,  and  not  the  virtual  occupation  of  the 
appellants  ?  It  becomes  necessary  then  to  consider  who  is  properly 
"  a  lodger  "  in  point  of  law.  The  question  was  discussed  in  the 
case  of  Toms  v.  Luckett  (a),  in  which  it  was  held  that  a  person 
having  exclusive  occupation  of  apartments  in  a  house,  at  a  rent,  and 
who  had  a  key  of  the  outer  door,  and  free  and  uncontrolled  access 
thereto,  at  all  times,  was  entitled  to  be  registered  as  tenant  of 
"a  building,"  within  the  English  Reform  Act.  The  argument 
against  the  claimant  was,  that  he  was  not  a  tenant,  but  a  lodger  or 
inmate ;  and  the  Court,  in  their  judgment,  define  what  is  a  lodger, 
as  distinguished  from  a  tenant  (6).  It  would  appear  from  this  case 
that  unless  the  owner  has,  at  all  events,  the  general  control  and 
superintendence  of  the  house,  the  person  who  occupies  at  a  rent 
under   him   is    not  a  mere   lodger.      In    page    28,    Chief  Jnsticr 

(a)  5  C.  B.  23.  (6)  See  page  34. 
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Wilde  gives  the  return  made  to  Parliament  by  his  predecessor,  of        I860, 
the  grounds  upon  which,  in  the  cases  there  referred  to,  the  occu-     «J."  ,-    * 

8COTT 

pier  was  held  to  be  a  lodger.     But  it  appears  to  me  that  the  pre-  v 

sent  case  is  in  effect  ruled  by  Downing  v.  Luckett  (a),  the  facts  of    metcalf. 
which  are  not  essentially  distinguishable  from  those  now  before  us. 
In  that  case  Downing  occupied,  as  a  counting-house,  a  room  in  a  V 

house,  in  which  the  landlord  had  also  a  counting-house,  but  did  not 
reside.  There  was  an  outer  door,  locked  at  night,  of  which  Down- 
ing had  no  key,  nor  was  there  a  key-hole  on  the  outside.  A  person 
employed  and  paid  by  the  landlord  lived  fc  the  house  for  the  pur- 
pose of  protecting  the  premises,  and  letting  in  the  several  tenants 
when  the  door  was  shut ;  and  it  was  held  that  Downing  was  a  tenant 
entitled  to  register.  Now  he  was  exactly  in  the  position  of  Nolan 
and  Foot  in  the  present  case.  Here,  as  there,  they  occupied  at  a  rent ; 
here,  as  there,  the^ landlord  likewise  occupied  a  part ;  here,  as  there, 
the  landlord  did  not  reside,  that  is,  sleep  in  the  house ;  here,  as 
there,  there  was  only  one  outer  entrance ;  here,  as  there,  a  person 
employed  and  paid  by  the  landlord  lived  upon  the  premises,  and 
kept  the  key  of  the  outer  door ;  the  outer  door  had  no  key-hole  out- 
side, so  that  the  occupiers  could  not  gain  access  unless  through  the 
landlord's  servant ;  Nolan  and  Foot  would,  therefore,  have  been 
entitled  to  register  as  tenants,  as  Downing  was,  and  it  is,  therefore, 
impossible  to  hold,  consistently  with  this  case  in  5  C.  2?.,  p.  40,  that 
they  were  only  lodgers.  In  the  cases  of  Corcoran  v.  M'Cabe(b\ 
and  Wansey  v.  Perkins  (c),  the  landlord  was  resident,  which  distin- 
guishes those  cases  from  the  present.  I  am,  therefore,  of  opinion 
that  the  Revising  Barrister  was  right  in  holding  that  the  appellant 
had  not  an  occupation  of  the  whole  of  the  rated  premises,  and  that 
his  decision  ought  to  be  affirmed. 

(a)  5  C.  B.  40.  (6)  7  Ir.  Com.  Law  Rep.  391. 

(c)  8  Scott,  N.  C,  078. 
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STEWART  v.  BALLANCE.  H.  T.  I860. 

Exchequer, 
(Exchequer.)  j£T\L 

This  was  a  motion  that  the  proceedings  in  the  cause  might  be  A  judgment, 

stayed  until  the  plaintiff  gave  security  for  costs,  upon  the  ground  plaintiff,  pend- 

tbat  he  resided  out  of  the  jurisdiction,   and   that   the  judgment  J?g  a  motion 

already  marked  by  him  might  be  set  aside  with  costs.    It  appeared  0*^,  will  be 

that  the  summons  and  plaint  was  served  upon  the  9th  of  December  ■*  Mide,.fa,t^f 

1869,  and  was  filed  upon  the  13th.      The  defendant  then  served  pending  mo- 

the  usual  preliminary  notice,  under  the  52nd  General  Order,  requir-  J^^jSJ^ 

ing  security  to  be  given ;   and,  no  reply  having  been  given,  he  ant  does   not 

served  a  notice  of  motion,  for  the  same  purpose,  on  the  21st  of  ^df^^eOTi^ 

December,  which  was  not  moveable  until  the  24th.     The  time  for  for  costs  by 

pleading  expired  on  the   22nd,   and   on   the   23rd   the  defendant  tension  of 

obtained  an  order  to  extend  the  time  for  pleading  to  the  4th  of  the    .time  for 

January  •  J>tarftag- 

There  was  no  opportunity,  until  the  present  day,  for  moving  the 
pending  motion  for  security  for  costs ;  and  on  the  5th  of  January 
the  plaintiff  marked  judgment. 

W.  Sidney,  in  support  of  the  motion. 

This  judgment  must  be  set  aside,  if  the  defendant  is  entitled 
to  carry  his  motion  for  security  for  costs.  Nothing  has  occurred  to 
deprive  him  of  his  right  to  security.  The  52nd  Rule  requires  only 
that  the  application  should  be  made  before  defence  filed.  By  the 
54th  Rule,  where  the  Court  makes  an  order  for  security  for  costs, 
the  defendant  has  the  same  time  to  plead,  after  the  making  of  that 
order,  as  he  had  at  tbe  time  of  the  service  of  the  preliminary  notice* 
Here  we  took  the  additional  precaution  of  getting  an  order  to  extend 
the  time  for  pleading.  The  fact  that  the  defendant  obtained  time 
to  plead  does  not  disentitle  him  to  security.  In  England,  under  the 
Rule  of  H.  T.,  2  W.  4,  s.  98,  the  application  must  be  made  "before 
issue  joined;"  and  it  has  been  held,  in  several  cases,  that  the 
defendant  is  entitled  to  carry  such  a  motion  as  the  present,  though 
he  may  have  previously  obtained  time  to  plead,  upon  the  terms  of 
taking  short  notice  of  trial :   Weet  v.  Cooke  (a)  ;  Dowling  v.  Har- 

(«)  1  C.  B.  312. 
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man  (a) ;  Edinburgh  and  Leith  Railway  Company  v.  Dawum  (©); 
Clarke  v.  Riordan  (c)— [Piqot,  C.  B.  I  always  understood  that 
to  be  the  practice  of  the  Court]. — The  defendant,  therefore,  being 
entitled  to  carry  his  motion  for  security  for  costs,  the  judgment 
marked  pending  the  motion  must  be  set  aside. — [Pigot,  C.  B.  The 
plaintiff  is  entitled  to  mark  judgment ;  but  he  does  so  at  the  peril 
of  having  it  set  aside,  if  the  motion  for  security  for  costs  is  granted]. 

C.  Coate$y  contra. 

It  is  admitted  that  the  judgment  must  abide  the  result  of  this 
motion.  The  defendant,  however,  is  not  entitled  to  security  for 
costs.  The  summons  and  plaint  disclosed  on  the  face  of  it  that 
the  plaintiff  was  resident  out  of  the  jurisdiction,  and  the  application 
should  have  been  made  promptly  after  that  came  to  the  defendant's 
knowledge.  It  was  known  to  the  defendant  long  before  he  obtained 
time  to  plead  on  the  23rd;  and  he  only  served  his  notice  on  the 
21st,  which  could  not  be  moved  until  after  the  plaintiff  was  entitled 
to  judgment.  The  defendant  should  show  that  he  .was  not  aware 
that  the  plaintiff  resided  out  of  the  jurisdiction  when  he  obtained 
time  to  plead. 

Pigot,  C.  B. 

We  must  hear  this  motion  as  if  it  had  been  moved  upon  the  day 
for  which  notice  was  served.  With  respect  to  that  branch  of  the 
notice  which  asks  for  security  for  costs,  I  think  the  defendant  has 
made  a  clear  case  for  carrying  that  part  of  his  motion.  With  respect 
to  setting  aside  the  judgment,  the  rule  of  practice  is,  that  wheneTer 
a  notice  of  motion  for  security  for  costs  is  served,  and  pending  that 
motion  a  judgment  is  marked  by  the  plaintiff,  if  that  judgment 
ought  to  fall,  it  does  so  as  of  course  upon  the  granting  of  the 
motion.  The  plaintiff  here  marked  judgment  on  the  5th,  on  which 
day  he  was  entitled  to  mark  it,  were  it  not  for  the  pendency  of  this 
motion.  According  to  the  old  authorities,  an  application  for  secu- 
rity for  costs  should  be  made  promptly ;  but  the  Courts  have  now 
fixed  a  time  before  which  the  notice  of  motion  must  be  served.  That 
time  is,  in  England,  before  issue  joined;  in  Ireland,  before  plea 
pleaded.  The  defendant  here,  under  the  54th  Rule,  need  not  have 
obtained  time  to  plead  at  all ;  and  that  is  another  reason  for  setting 
aside  this  judgment.  The  proceedings  must  be  stayed,  until  the 
plaintiff  gives  the  required  security,  and  the  judgment  must  be  set 
aside  with  costs. 

(a)  6  M.  A  W.  131.  (*)  7  DowL  P.  C  573. 

(e)  9  Ir.  Com.  Law  Rep.,  App.  xxxir. 
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MARTIN  v.  LANE. 

Jan.  20. 

This  was  an  application  that  the  defendant's  fifth  plea  might  be  set  A  notice  of 
aside,  or  that  it  might  be  amended,  by  making  same  a  single  defence,  j^de"!  pleads 
on  the  ground  that  same  was  double  and  embarrassing,  and  calcu-  ing  as  embar- 
lated  unfairly  to  prejudice  the  plaintiff.  This  was  an  action  for  £f  ^d™)^ 
oral  slander,  and  the  words  charged  were,  "  From  what  I  know  of  tion  of  the 
"the  girl's  (the  plaintiff's)  character  for  the  last  three  years,  I  could  Procedure  Act 
•■  not  recommend  Beardon  to  marry  her."  Special  damage — that  ]£f8,ti?hoilld 
thereby  the  plaintiff  lost  her  marriage  with  Reardon.  ticular   object 

The  defence  objected  to,  which  was  by  way  of  privileged  commu-  ^^  Jg°n 
nication,  stated  the  facts  connected  with  the  speaking  of  the  words,  ty  intendf  to 
and  from  which  the  privilege  might  be  inferred ;  and  the  substantial  y* 
ground  of  privilege  was,  that  the  words  charged  were  spoken  by  the 
defendant  in  open  Court,  in  reply  to  questions  put  to  the  defendant 
by  the  Judge,  the  Chairman  of  Quarter  Sessions  for  the  East  Riding 
of  the  county  of  Cork.  The  plea  then  concluded,  that  "  the  words 
"set  forth  in  the  counts  were  spoken  by  defendant  in  reply  to  a 
"  question  of  said  Court,  and  were  not  other  nor  further  than  were 
"  necessary,  in  order  to  give  a  true  and  conscientious  reply  to  the 
"question  of  the  Chairman  so  presiding  in  that  Court;  and  that 
"both  John  Martin  and  Bridget  Martin  (the  plaintiff)  were  present, 
"  and  did  not  require  defendant  to  be  sworn,  or  object  to  his  replying 
"  to  said  question  without  being  sworn ;  and  he  spoke  the  words, 
"  on  the  occasion  aforesaid,  without  malice,  honestly,  bona  fide  and 
"  believing  them  to  be  true,  and  in  furtherance  of  justice." 

D.  C.  0*Riordan,  in  support  of  the  motion. 

This  is  a  double  plea.  It  avers  not  only  that  the  words  were 
spoken  on  a  privileged  occasion,  but  also,  in  substance,  that  what 
the  defendant  said  was  "  true."  It  says,  "  in  order  to  give  a  true 
and  conscientious  reply." — [Hughes,  B.  An  answer  which  he 
believed  to  be  true. — Grbbhb,  B.  Upon  an  issue  whether  this 
defence  is  true  in  substance  and  in  fact,  the  defendant  would  not 
be  bound  to  prove  the  truth  of  the  words.] — At  all  events,  the  use 
of  the  word  "  true"  is  embarrassing  to  the  plaintiff;  and  that  word 
ought  to  be  struck  out  of  the  plea. 

J.  Clarke  and  W.  O'Brien,  contra. 

The  word  "  true  "  in  the  plea  plainly  means  "  true  according  to 
the  belief  of  the  speaker."    We  are  willing,  however,  that  it  should 
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H.  T.  I860,  be  struck  oat,  if  the  plaintiff  pay  the  coats  of  this  motion.    Etoo 

Exchsgutr.  .^  ^  ^  0f  |ne  wonj  ««true»  were  objectionable,  which  it  is  not, 

martin  the  notice  does  not  state  that  the  objection  is  pointed  to  the  use  of 

*•  that  word. 

LANE. 

Greens,  B. 

As  these  motions  to  set  aside  pleadings  as  embarrassing  are  s 
substitution  for  special  demurrers,  I  think  that,  where  such  a  notice 
is  served,  it  ought  to  point  out  the  particular  matter  in  which  the 
plea  is  defective. 

Pigot,  C.  B. 

I  entirely  concur  in  what  my  Brother  Grbbhb  has  stated.  I 
think  it  would  be  well  that,  in  every  instance  where  an  objection  to 
a  pleading  is  made  by  motion,  which  is  in  effect  a  substitution  for  a 
special  demurrer,  that  the  same  rule  should  be  adopted  as  was  appli- 
cable to  special  demurrers  under  the  old  practice,  and  that  the  point 
of  objection  to  the  pleading  should  be  specifically  stated.  It  fre- 
quently happens  that  a  party  comes  into  Court  to  support  a  pleading 
without  knowing  precisely  the  objection  which  he  has  to  meet  We 
are  disposed  at  all  events,  in  every  such  case,  to  give  no  coats  to  the 
party  by  whom  the  objection  is  made. 


CLARKE  9.  SCULLY. 

Jan.  19,21. 

A  pleading      This  was  a  motion,  on  behalf  of  the  plaintiff,  to  set  aside  the  second 

a'Santw^  to  defenoe  **  embarrassing.    The  action  was  in  trespass  for  fake  im- 

be  susceptible  prisonment,  against  the  defendant,  a  Justice  of  the  Peace  for  the 

sLction^n  Co™*?  of  Galway.    The  second  defence  averred  that,  u  Before  and 

demurrer,  and  «  at  the  time  of  the  committing  of  the  said  several  grievances  men- 

Friiis,  All  be   "  tioned,  the  defendant  was,  and  still  is,  a  Justice  of  the  Peace  of 

^biSLtoL     "  the  countv  of  Galway ;  and  that  before  the  committing  of  any  of 

6m  '    "  the  said  acts,  the  said  plaintiff,  being  within  the  jurisdiction  of  the 

"  said  defendant,  was  sued  by  one  Martin  HaUoran,  by  summoni, 

"  before  this  defendant,  at  a  Petty  Sessions,  holden  at  Maam,  in 

"  said  county  of  Gal  way,  for  wages  claimed  by  said  Martin  Hsl- 

"  loran  from  said  plaintiff;  and  said  defendant  says  said  case  vu 

"  adjudicated  upon  by  this  defendant,  at  said  Petty  Sessions,  on  the 

"  5th  day  of  January  1859,  in  the  presence  of  said  plaintiff ;  and  upon 
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"  the  hearing  of  said  summons,  the  defendant  ordered  that  the  said  H.  T.  I860. 

"  plaintiff  shonld  pay  to  the  said  Martin  Halloran  the  sum  of  £1,     £"*<9l"r- 

"  together  with  the  sum  of  Is.  6d.  for  costs ;  and  the  said  defendant 

"  farther  saith  that,  by  warrant  signed  by  this  defendant,  as  said 

"Justice  of  the  Peace,  this  defendant  directed  that  said  sum  of 

14  £1,  and    Is.  6d«  for  costs,  should  be  levied  off  the  goods  and 

"  chattels  of  said  plaintiff;  and  the  said  defendant  says,  that  the 

"  said  warrant  was  transmitted  to  Michael  Vaughan,  a  constable  of 

"  police,  for  execution  ;  and  that  afterwards,  to  wit,  on  the  80th  day 

"  of  March  1859,  the  said  Michael  Vaughan  returned  said  war- 

44  rant  to  the  defendant,  together  with  a  certificate  thereon  indorsed, 

"  signed  by  said  Michael  Vaughan,  that  said  plaintiff  had  no  effects 

44  on  whiob  distress  could  be  made ;  whereupon  this  defendant,  after 

•4  due  examination,  pursuant  to  the  statute,  issued  his  warrant,  and 

44  thereby  directed  that  said  plaintiff  should,  in  default  of  payment 

44  of  said  amount,  be  imprisoned,  for  the  space  of  one  calendar 

44  month,  in  the  Galway  County  Gaol ;  and  the  said  defendant  says 

44  the  said  plaintiff  was,  pursuant  to  said  warrant,  arrested  and  con- 

u  fined  in  said  Galway  Gaol  for  said  calendar  month,  which  are,  &c ; 

41  and  the  said  defendant  avers  that  said  acts,  in  said  first  and 

44  second  counts  of  the  plaint  complained  of,  were  done  by  this 

"  defendant,  as  a  Justice  of  the  Peace,  in  a  matter  in  which  he 

44  exceeded  his  jurisdiction  j  and  the  said  defendant  avers  that  said 

44  order  and  warrant  of  execution  have  not  been  quashed,  either 

44  upon  appeal  or  upon  application  to  Her  Majesty's  Court  of  Queen's 

u  Bench." 


R.  Armstrong  and  (?.  O.  Mattey,  in  support  of  the  motion,  con- 
tended that  this  plea  was  embarrassing,  inasmuch  as,  from  the 
ambiguous  language  used  in  the  averments  contained  in  it,  the 
defendant,  upon  demurrer,  might  insist  on  one  construction,  and,  if 
issue  were  joined,  rely  upon  another  construction  of  it,  equally  con- 
sistent with  the  language  used.  The  defendant  should  specifically 
state  what  the  particular  orders  and  warrants  referred  to*  in  the 
pleadings  were,  and  the  manner  in  which  they  were  made. 

M.  Morris,  contra. 


Pioot,  C.  B. 

I  regard  this  motion  as  one  of  considerable  importance.  In 
giving  judgment  yesterday,  in  the  case  of  Lawrenson  v.  HiUt  I  had 
occasion  to  remark  upon  the  great  inconvenience  which  results 
from  contriving  pleadings  in  such  a  manner  as  that  they  should 
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H.  T.  I860,  speak  one  thing  to  the  Court  upon  demurrer,  and  another  thing  to 
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the  jury  and  Judge  at  Nisi  Prius.  I  concur  in  the  view  expressed 
by  the  Chief  Justice  of  the  Common  Pleas,  in  Buckley  v.  Kienum(a\ 
cited  in  the  argument  that  preceded  this  motion.  We  are  now, 
fortunately,  obliged  to  deal  with  pleadings  upon  general  demurrer, 
the  nuisance  of  special  demurrers  having  been  abolished ;  but  we 
.  ought  still  to  apply  to  pleadings  what  was  always  an  old  rule  of 
pleading,  that,  though  for  some  purposes  the  pleading  should  be 
construed  strictly  against  the  pleader,  still,  in  order  to  support  the 
pleading,  every  fair  intendment  should  be  made.  If  no  motion  bad 
been  made  to  set  aside  this  plea  for  ambiguity,  in  consequence  of 
the  mode  in  which  the  order  of  the  Magistrate  to  arrest  is  stated, 
the  defendant,  upon  general  demurrer  to  the  defence,  would  pro- 
bably have  argued,  and  the  Court  would  probably  have  held,  that 
as  the  plaintiff  had  allowed  this  defence  to  remain  on  the  record, 
without  adopting  the  course  which  the  Act  of  Parliament  prescribes 
for  setting  it  aside  if  uncertain,  it  should  be  taken,  in  order  to  sup- 
port the  pleading,  that  the  order  was  one  in  pursuance  of  the  Act  of 
Parliament,  in  every  respect  but  this,  that  the  Justice  had  not  the 
jurisdiction  to  make  it.  So  it  would  be  upon  demurrer.  How  would 
it  be  upon  the  trial  ?  I  do  not  see  how  the  Judge  could  refuse 
evidence  to  show  that  the  defendant  had  made  two  mistakes :  first, 
that  he  mistook  the  case  to  be  one  in  which  he  might  issue  a  war- 
rant to  arrest;  and,  secondly,  that  he  made  a  misprision  in  not 
entering  the  order  in  the  order-book.  That  would  plainly  not  be 
an  order  in  pursuance  of  the  Act  of  Parliament.  There  is  an 
ambiguity  in  this  pleading,  with  respect  to  the  nature  of  the  order 
made  by  the  defendant,  and  we  are  bound  to  see  that  the  parties 
shall  not  be  embarrassed,  or  the  Court  perplexed,  as  would  be  the 
case  if  the  pleading  were  left  unreformed.  It  is  not  merely  for  the 
benefit  of  the  plaintiff  that  the  Court  should  apply  this  jurisdiction. 
It  is  also  in  mercy  to  the  defendant,  because  such  a  course  is  cal- 
culated to  produce  the  result  which,  in  the  case  I  have  mentioned, 
Lawrenson  v.  Hill,  has  already  happened — an  abortive  trial,  and 
then  a  second  trial,  involving  the  parties  in  considerable  delay  and 
expense. 


Their  Lordships  then  made  an  order  directing  the  defence  to  be 
amended  in  certain  particulars. 


(a)  7  Ir.  Com.  Law  Hep.  75. 
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M.  T.  1859. 
Queen'i  Bench 


ARCHIBALD  DENNISTON,  Ezor.  of  JAMES  DENNISTON, 

v. 
WILLIAM  DIGAN. 

(Queen's  Bench.) 


Nov.  10. 


Motion  to  set  aside  defences  as  embarrassing,  and  as  not  being  To  an  action 

contemplated  by  the  statute— Action  to  recover  £439.  9s.  Od.,  for  ctmS)^  the 

the  use  and  occupation  by  the  defendant  of  a  dwelling-house,  mills,  defondantplea- 

and  concerns  of  said  James  Denniston.     The  particulars  indorsed  that  before  tne 

were :— "  May,  1st  1854.    To  use  of  the  within-mentioned  premises,  ?££  of  March 

1853.    too    dc~ 

"  from  25th  of  March  1853  to  1st  of  May  1854,  at  the  rate  of  £400  fendant,  being 
"per  annum,  £489.  9s.  0d."  To  this  the  defendant  pleaded,  se-  *£  <Sn^ 
condly : — That  the  plaintiff's  claim  is  for  the  use  of  the  said  premises,  testator,  of  the 
from  the  25th  day  of  March  1853  to  the  1st  day  of  May  1854 ;  and  ^de/T^oi 
the  defendant  says  that,  before  the  said  25th  day  of  March  1853,  the  demise,  Agreed 
defendant,  being  then  tenant  to  the  said  James  Denniston,  of  the  said  testator*agreed 
premises,  under  a  parol  demise,  agreed  with  the  said  James  Dennis-  to  sell,  aaid  tea- 
ton  to  buy  of  him,  and  the  said  James  Denniston  then  and  there  in  the  premises 

agreed  with  the  defendant  to  sell  him  all  the  estate  and  interest  of  for  "£3250,  to 

*  .  be  paid  on  the 

the  said  James  Denniston  in  the  said  premises,  upon  the  following  perfecting  the 

terms,  that  is  to  say,  £3250  to  be  paid  by  the  defendant  on  the  jjj*  <*  "J^* 

perfecting  the  deed  of  sale ;  and  the  rent  of  the  said  premises  to  be  of  the  premises 

settled  by  the  defendant  up  to  the  25th  day  of  March  1853 :  and  the  £  ^2^£ ^ 

defendant  says  that  afterwards,  on  the  1st  day  of  May  1654,  the  March  1853." 

defendant  did,  in  pursuance  of  said  contract,  pay  the  said  sum  of  that  on  the  1st 

£3250,  and  settled  the  said  rent  up  to  the  said  25th  day  of  March  of  May  1854, 

in     pursuance 
1853 ;  and  the  said  deed  of  sale  was  then  and  there  perfected,  and  0f  the  agree- 

the  said  James  Denniston  then  and  there  accepted  such  payment  ^Sk   the 

and  settlement,  and  executed  the  said  deed :  and  the  defendant  says  paid,  the  rent 

that  it  was  under  said  contract,  and  not  as  tenant,  that  he  used  and  JJjJf*^^  tf 

occupied  said  premises  during  the  time  for  whioh  the  plaintiff  makes  March    1853, 

his  claim  as  aforesaid.  ^sate*  per?1 

fected,    and 
that  plaintiffs  testator  accepted  such  payment  and  settlement,  and  executed  said 
deed.  Averment— that  it  was  under  said  contract,  and  not  as  tenant,  that  defendant 
used  and  occupied. 

The  defendant  also  pleaded,  thirdly,  by  war  of  equitable  defence,  that,  during  the 
period  in  respect  of  which  the  plaintiff  made  his  claim,  he  held  and  dealt  with  the 
premises,  to  the  knowledge  of  plaintiff's  testator,  not  as  tenant,  but  as  equitable 
owner  under  the  contract  mentioned  in  the  preceding  defence;  and  that  said  con- 
tract was  afterwards  carried  into  effect,  and  all  claims  in  respect  of  said  premises 
determined  by  the  payment  of  the  purchase-money  and  the  settlement  of  the  rent  up 
to  a  certain  date  by  the  defendant,  and  by  the  conveyance  of  said  testator's  estate 
and  interest  to  the  defendant.  The  Court  refused,  with  costs,  an  application  to  set 
aside  the  second  defence  as  embarrassing,  and  to  set  aside  the  third  defence  as  not 
being  within  the  provisions  of  the  Common  Law  Procedure  Act  1856. 
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M.  T.  1859.       Thirdly:  and  for  a  defence  on  equitable  grounds,  the  defendant 

Ommw'i  Bench    '  ~»  ©  * 

^ ,  says,  that  the  plaintiff's  claim  is  for  use  of  said  premises,  from  the 

denniston   26th  day  of  March  1858  to  the  1st  day  of  May  1854 ;  and  thede- 
v*  fendant  says,  that  he,  daring  that  period,  held,  and,  to  the  knowledge 

of  the  said  James  Denniston,  dealt  with  the  premises  not  as  tenant, 
but  as  equitable  owner  thereof,  under  a  contract,  whereby  the  de- 
fendant agreed  to  buy  from  the  said  James  Denniston,  and  the  said 
James  Denniston  agreed  to  sell  to  the  defendant,  all  the  estate  and 
interest  of  the  said  James  Denniston  in  the  said  premises,  upon  the 
terms  in  the  last  preceding  defence  mentioned :  and  the  defendant 
says,  that  the  said  contract  was  afterwards  carried  into  effect,  and  all 
claims  in  respect  of  said  premises  determined  by  the  payment  of  the 
purchase-money,  and  the  settlement  of  the  said  rent  up  to  the  26th 
day  of  March  1853,  by  the  defendant,  and  by  the  conveyance  of 
the  said  estate  and  interest  by  the  said  James  Denniston  to  the  de- 
fendant 

ChaUerton  (with  him  6.  Cree\  for  the  motion,  contended  that 
the  second  defence  was  uncertain  and  double,  and  thai  it  was  not 
possible  to  say  whether  it  was  pleaded  as  an  implied  surrender  bj 
operation  of  law,  Doe  d.  Gray  v.  Stanion  (a),  or  as  an  accord  and 
satisfaction  after  the  rent  accrued  on  the  existing  tenancy,  in  pur- 
suance of  the  previous  agreement.  As  to  the  third  defence,  he 
contended  that  this  was  not  a  case  in  which  a  Court  of  Eqaity 
would  grant  a  perpetual  injunction,  without  imposing  upon  the  de- 
fendant the  terms  of  paying  interest  on  the  purchase-money,  from 
the  time  when  the  plaintiff  was  ready  to  make  a  good  title.  It  would 
also  involve  an  inquiry  into  the  title,  and  when  it  was  complete. 

C.  Barry t  contra,  contended  that  the  defences  truly  stated  the 
facts  as  they  occurred.  It  was  only  in  cases  where  matters  of  ac- 
count were  involved,  or  when  any  thing  remained  to  be  done 
through  the  machinery  of  the  Court  of  Law,  that  an  equitable 
defence  was  not  allowed  to  be  pleaded.  Doe  d.  Gray  v.  Stanion  wai 
distinguishable,  the  agreement  there  having  being  merely"  equitable 
and  never  carried  into  effect.  Daniels  v.  Davison  (a)  would  seem  to 
conflict  with  Doe  d.  Gray  v.  Stanion. 

* 

Cree>  in  reply. 

Daniels  v.  Davison  is  distinguishable  from  Doe  d.  Gray  v.  Stan- 
ion; Lord  Eldon's  observations  in  that  case  being  a  mere  dfcfua, 
not  necessary  to  the  decision  of  the  case,  questioned  in  Sug.  Ven*  and 

(a)  IM.&W.  005.  (*)  16  Vet.  252. 
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Pur,,  p.  148,  13th  ed.    Lord  Eldon's  observations  were  confined  to  M-  T.  1659. 

the  effect  that  a  contract  by  a  landlord  with  a  tenant  in  possession  <fr»*'*gyA 

would  have  upon  the  interests  of  third  parties ;  but  did  not  state  that  mnnisto* 
it  would  have  any  effect  in  altering  the  position  of  the  parties  as  *' 

between  themselves.     That  was  a  case  in  Equity,  whereas  the 
question  on  the  second  defence  here  is  purely  a  legal  one* 


Lefrot,  C.  J. 

This  is  an  application  to  set  aside  two  defences  *  the  one,  a  legal 
defence,  upon  the  ground  that  it  is  embarrassing;  the  other,  an 
equitable  defence,  as  not  falling  within  the  provisions  of  the  Com- 
mon Law  Procedure  Act  1856.  This  application  is  made  under  a 
statute  which,  as  it  has  abolished  what  are  called  technicalities,  at 
the  same  time  makes  provision  that  whilst  latitude  is  given  to  a 
party  to  state  his  defence  in  his  own  way,  he  shall  not  state  it  so  as 
to  embarrass  his  opponent.  It  is  our  duty  to  carry  out  this  Act  of 
Parliament,  as  far  as  possible,  in  accordance  with  the  intention  and 
spirit  of  it ;  which  are,  in  so  allowing  the  parties  to  state  their  case 
in  their  own  way,  to  do  equal  justice  to  them  both  ;  for,  as  it  enacts 
that  the  plaintiff,  in  availing  himself  of  this  latitude,  shall  not  embar- 
rass the  defendant,  so,  it  equally  enacts  that  the  defendant,  in  taking 
advantage  of  that  same  latitude,  shall  not,  thereby,  be  enabled,  on 
his  part,  to  embarrass  the  plaintiff.  In  this  case,  the  plaintiff  has 
had  the  benefit  of  the  latitude  of  language  afforded  him  by  the  sta- 
tute, and  is  not  required  to  give  his  action  any  technical  name.  He 
states  in  his  summons  and  plaint,  that  a  certain  sum  of  money  is  due 
in  respect  of  the  use  and  occupation,  by  the  defendant,  of  certain 
lands  and  tenements,  by  the  permission  of  the  plaintiff's  testator. 
The  defendant  says,  "  I  did  not  occupy  the  lands  and  tenements  in 
the  way  you  state,  but  I  did  occupy  them  "  under  a  contract  which  he 
states,  and  which,  if  true,  does,  as  he  insists,  exempt  him  from  liability 
to  the  rent  claimed  by  the  plaintiff.  The  objection  made  by  the 
plainiiff  to  that  defence  is,  that  the  defendant  has  not  given  it  a  legal 
and  technical  name  ;  he  does  not  say  whether  that  defence  is  pleaded 
by  way  of  accord  and  satisfaction,  or  as  an  implied  surrender  by 
operation  of  law.  There  is  no  embarrassment,  that  I  can  see,  nor 
can  any  injustice  be  done  to  the  plaintiff  by  the  defendant  not  giving 
this  defence  a  technical  name.  In  my  opinion,  therefore,  in  which, 
I  believe,  the  other  Members  of  the  Court  concur,  this  second  defence 
is  not  embarrassing.  Then  with  respect  to  the  third  defence,  the 
equitable  defence ;  there  may  be  a  question  whether,  properly  and 
strictly  speaking,  it  amounts  to  an  equitable  defence.  The  case  of 
Doe  d.  Gray  v.  Stanion,  referred  to  by  the  plaintiff,  is  not  so  clear  as 

b 
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M.  T.  1 859-  to  authorise  us,  upon  a  motion  like  the  present,  to  say  that  this  defence 
Queen* t  Bench  .fl  ttnwarrantabiea  The  plaintiff,  if  he  still  consider  the  defence  ob- 
DBNNI8TOH  jectionable,  may  demur  to  it,  thereby  affording  to  the  Court  a  mote 
favourable  opportunity  of  judging  of  the  validity  of  the  defence,  and 
being  enabled  himself  to  carry  the  case  farther,  should  he  think  fit  so 
to  do.  We,  therefore,  refuse  the  application  with  respect  to  both 
these  defences,  and  with  costs. 

Pebrct,  OBrtbn  and  Hayes,  JJ.,  concurred. 


v. 

DIOAH. 


Nov.  25. 


KENNEDY  v.  VERDON  * 


Action  on   a  Motion  for  leave  to  file  two  replications,  which  Hayes,  J.,  in 

change!  by  fo-  Chamber,  had  directed  to  be  moved  before  the  Court — This  was  an 

donee  against  action  on  a  bill  of  exchange,  by  indorsee  against  acceptor;  the 

Defence,*~~tra-  defence  traversed  the  acceptance.    It  was  alleged  that  the  drawer  of 

versing   the     the  bill,  who  indorsed  it  to  the  plaintiff  for  full  value,  had  forced  the 

acceptance. 

Leave  given  to  acceptance  and  afterwards  absconded. 

the  plaintiff  to 

reply,     first, 

that   the   ac-        W.  J.  Sidney  applied,  on  notice,  for  leave  to  reply,  first,  that  the 

the  defendant?  acceptance  in  the  plaint  stated  was  the  acceptance  of  the  defendant; 

acceptance ;  and  secondly,  that  the  defendant,  in  answer  to  an  application  made 

that  "the"  d£  to  *"m  on  the  P***  °f  the  plaintiff,  stated  that  the  said  acceptance 

fend^tKpr*-  was  the  acceptance  of  the  defendant,  and  that  the  plaintiff  was 

bill  was  genu-  induced  by  that  representation  to  cash  the  said  bill.    Counsel  con- 

faith  oTwhich  tended  tnat  the  ******  6et  forth  m  the  fiec°nd  replication  constituted 

representation  an  estoppel  in  pais,  and  that,  unless  such  facts  were  put  in  issue,  by 

cashed  the  bUL  wa?  °*  rapl*0***011*  ^e  plaintiff  would  be  precluded  from  relying  on 
the  estoppel  at  the  trial :  Nowlan  v.  Gibson  (a). 

B.  Stephens  opposed  the  motion,  and  contended  that  the  repli- 
cations were  unnecessary,  citing  Cooper  v.  Le  Blanc  (6). 

Motion  granted,  with  leave  to  the  defendant  to  rejoin  or 
demur,  as  he  might  be  advised. 

(a)  12  Ir.  Law  Rep.  8.  (6)  2  Stra.  1051. 

*  Before  the  Fall  Court. 
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H.  T,  1860. 

(bteen'tBtnch. 


BOURKE  v.  MURRAY  * 

Jon.  12. 

Motion  on  behalf  of  T.  Bourke,  the  nominal  plaintiff,  that  all      An    action 

further  proceedings  in  this  cause  should  be  stayed,  and  that  the  toxmSit  fa  the 

summons  and  plaint  should  be  set  aside,  on  the  ground  that  the  name  of  the 

same  was  issued,  and  the  plaintiff's  name  used  therein,  without  the    gurming 

his  consent  or  authority,  and  notwithstanding  his  having  cautioned  trustee    of  a 

\  .  —  ,  ,     ,  will,  to  recover 

the  attorney  against  so  doing.     The  costs  were  also  sought  by  the  rent  under  a 

notice  .of  motion,  personally  against  the  attorney  who  issued  the  k**6  "J^IjJy 

summons  and  plaint.  reserving    the 

Motion  on  behalf  of  the  defendant,  for  the  costs  which  he  had  JJJ  m?m£ 
been  put  to  in  consequence  of  the  issuing  and  service  of  the  writ  of  notwithstand- 
summons  and  plaint,  and  that  the  same  should  be  paid  personally  by  h^.at-Uw 
the  attorney  who  issued  the  writ  had  refused  to 

It  appeared  by  the  affidavits  that  this  was  an  action  of  covenant  tnutl(  and  had 

for  rent.     That  lands  held  for  lives  had  been  devised  by  will  to  expressly  can- 

tioned  the  at- 
three  trustees  (of  whom  J.  Bourke,  the  father  of  the  nominal  plain-  tomey  against 

tiff,  was  the  survivor),  their  heirs  and  assigns,  upon  trust  to  lease  5^?^^ 

the  same  in  the  manner  directed  by  the  will,  and  at  the  rent  therein  though    an 

mentioned.    That  the  will  contained  various  limitations  of  the  rent  j^f^^ 

to  be  reserved  by  such  lease.    That,  in  the  year  1854,  John  Bourke,  costs   of    the 

who  was  then  the  sole  surviving  trustee,  made  a  lease,  pursuant  £££°n  0f^re^a 

to  the  trusts  of  the  will,  to  the  defendant,  reserving  the  rent  to  the  **t  aside   the 

lessor  and  his  heirs.     The  defendant  duly  paid  the  rent  to  the  lessor,  pia^t,    and 

during  his  lifetime,  and  received  receipts  from  him,  but  never  dealt  ordered  the 

OOStS.    DOto    Ok 

with  any  of  the  cestui*  que  trust.     That  J.  Bourke  died  in  1859,  the     heir-at- 
and  that  T.  Bourke,  the  nominal  plaintiff,  who  was  his  eldest  son  JjJJEJ^  *£ 
and  heir-at-law,  refused  in  any  manner  to  act  or  interfere  in  the  be  paid  by  the 
trust,  or  to  accept  the  rent  from  the  defendant.     That  in  1859,  fa™7^0 
Elizabeth  Healy,  claiming  to  be  equitably  entitled  to  the  rent,  plaint, 
required  the  defendant  to  pay  it  to  her,  which  he  declined  to  do,  * 
being  apprehensive,  as  he  alleged,  that  there  were  rival  equitable 
claimants  for  the  rent ;  but  that  the  defendant  offered  to  pay  the 
rent  to  T.  Bourke,  the  nominal  plaintiff,  or  to  any  person  whose 
receipt  would    effectually  discharge   him    therefrom.      That   the 
attorney  for  Elizabeth  Healy  informed  T.  Bourke  of  his  intention 
to  use  the  plaintiff's  name  in  an  action  of  covenant,  on  behalf 
of  Elizabeth  Healy,  for  the  rent  under  the  lease  of  1854,  from 


*  Coram  Lbfroy,  C.  J.  and  O'Brien,  J. 


zii 
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H.  T.  1 860.  the  death  of  J.  Bourke,  and  at  the  same  time  offered  T.  Bourke 
Qu4e»*Benck.  ftn  indemnjty  tgainst  tj,e  COBiB  0f  ^^  acti0n.    That  T.  Bomb, 

who  was  in  ill  health,  refused  to  allow  his  name  to  be  used  in  such 
action,  and  cautioned  the  attorney  against  doing  so;  bat  the 
attorney,  notwithstanding,  issued  the  summons  and  plaint  in  the 
name  of  T.  Bourke,  and  served  the  same  on  the  defendant. 

Collusion  between  T.  Bourke  and  the  defendant  was  charged  by 
the  affidavit  of  Elizabeth  Healy,  but  was  positively  denied  by  the 
affidavits  of  T.  Bourke  and  the  defendant. 

The  motions  having  come  on  before  a  Judge  in  Chamber, 
on  the  17th  of  December  1859,  be  directed  that  they  should  be 
moved  before  the  Court,  and  for  that  purpose  extended  the  time 
for  the  defendant  to  plead. 


J.  Clark*  (with  him  Exham),  for  the  first  motion.  There  it 
no  authority  in  which,  under  the  circumstances  of  the  present  cue, 
a  party  has  been  compelled  to  allow  his  name  to  be  used :  Sullivan 
v.  Sullivan  (a). 

E.  Sullivan  and  O'Riordan,  contra. 

Orchard  v.  Counting  (6)  is  precisely  in  point.  The  heir-at-law 
of  a  deceased  trustee  is,  as  to  freehold  lands,  in  the  same  position 
as  tbe  executor  of  a  deceased  trustee  is  as  to  chattel  property.— 
[O'Brien,  J.  An  executor,  by  proving  the  will,  does  a  substantm 
act  to  constitute  himself  the  representative  of  the -testator;  but  an 
heir-at-law  can  do  no  act  to  disclaim  an  estate  which  descends  to 
him— Lefboy,  C.  J.  This  trust  is  a  continuing  one.  Is  there 
any  authority  in  which  it  has  been  held  that  the  heir-at-law  of 
a  trustee,  who  refuses  to  interfere  in  the  trusty  has  been  compelled 
to  allow  his  name  to  be  used  in  an  action  of  covenant?]— There 
is  no  express  authority;  but,  on  principle,  Orchard  v.  Coulsting 
governs  the  present  case. 

Exham  was  not  called  on  to  reply. 

LXFROY,  C.  J. 

In  this  case  the  Court  is  called  upon  to  force  the  heir-at-law  of  s 
trustee,  against  his  will,  to  allow  his  name  to  be  used  as  plaintiff  in 
an  action  of  covenant  for  rent,  where  the  trust  is  a  continuing  one, 
and  where,  if  there  be  any  dispute  as  to  the  party  entitled  to  this 
rent,  the  right  to  it  cannot  be  determined  by  this  action.     No 


(a)  6  Ir.  Com.  Law  Bep.  523. 


(6)  6  Scott,  N.  S.,  648. 


App&ndijt\ 
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authority  has  been  cited  to  establish  such  a  proposition.     The  H.  T.  1860. 

Trustee  Acts  were  passed  to  meet  suob  cases,  amongst' others,  V!_C— ^" 

Motion  granted,  with  costs  to  be  paid  personally  by  the  bo™** 

attorney  who  issued  the  plaint.  .mubbay. 


W.  Jf.  Johnson  (with  him  R.  Armstrong),  then  moved  the 
second  motion. 

E.  Sullivan  and  CRiordan,  contra.— [O'Brien,  J.  The  de- 
fendant has  no  other  means  of  recovering  the  costs  whieh  he  has 
been  put  to,  but  by  the  motion]. 

Motion  granted. 


Not*. — In  addition  to  the  cases  cited,  see  where  the  action  has  been  allowed 
to  proceed:  Emery  v.  Mucklow  (10  Bing.  23;  S.  C,  3  M.  &  Sc  384;  2  Dow. 
735) ;  Anster  v.  Holland  (15  L.  J.,  Q.  B.,  229) ;  Spicer  v.  Todd  (2  C.  &  J. 
165;  S.  C,  1  Bow.  306,  2  Tyr,  172);  Whitehead  v.  Hughes  (2  Dow.  258). 
Where  the  proceedings  were  stayed :  Doe  d.  Prosser  v.  Kmg  (2  Dow.  580) ; 
Doe  d.  Heaomek  v.  FMti  (2  Chit.  Bep.  170);  Montgomery  v.  Montgomery 
(6  Ir.  Com.  Law  Bep.  522).  On  the  application  of  defendant:  Hubbart  v. 
Phillip*  (13  Mees.  A  W.  702);  Doe  d.  Shepherd  v.  Roe  (2  Chit.  Bep.  171). 
See  as  to  the  liability  of  a  defendant  paying  money  to  an  attorney  suing  without 
authority,  Robson  v.  Eaton  (1  T.  B.  82).  See,  also,  Rogere  v.  Kelly  (2  Camp. 
123).  See,  as  to  the  motion  generally,  2  Archb.  Prac.  9th  ed.,  pp.  955, 1300 ; 
Lmsh's  Prac.y  2nd  ed.  pp.  181, 186;  Cole  on  Ejectment,  pp.  75,  94, 357. 


M.  SALAMAN  *  ISABELLA  J.  DONOVAN.* 


Jim.  13. 


Motion  to  make  absolute  a  conditional  order  of  tbe  24th  November  when  a  jndg. 
1859,  directing  the  Governor  and  Company  of  the  Bank  of  Ireland  m)^cr^!itor 
to  pay  to  the  plaintiff  the  sum  of  £53.  8a.  5d.,  which  had  been  paid  charging  or- 
by  them  to  the  Sheriff  of  the  county  of  Dublin,  pursuant  to  an  ^o™^"  0f 
order  of  the  Court  of  Common  Fleas,  of  the  10th  November  1859,  the  Common 
and  made  in  the  cause  of  Davis  v.  Donovan.    It  appeared  by  the  dure  Act  1853, 

attaching  the 
dividends  of  stock  in  the  books  of  the  Bank  of  Ireland,  which  order  is  duly 
served  upon  the  Bank,  the  Bank  will  be  held  responsible,  if  it  pay  such 
dividends  to  another  judgment  creditor,  who,  subsequently  to  the  date  of  such 
charging  order,  has  obtained,  in  a  different  Court,  not  only  another  charging  order 
attaching,  but  also  an  absolute  order  for  the  payment  of  such  dividends. 


*  Pebmn,  J.,  abgente. 
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H.  T.  1860.  affidavit  for  cause,  that  the  plaintiff,  in  Easter  Term  1859,  obtained 
**  a  judgment  against  the  defendant,  who  was  entitled  to  a  life  interest 
in  the  sum  of  £1850,  New  £3  per  cent,  stock,  standing  in  the 
names  of  trustees  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  Ireland.  That  the  plaintiff  obtained  a  charging  order 
in  this  Court,  on  the  8th  July  1859,  by  which  it  was  ordered  that 
whatever  interest  the  defendant  in  the  cause  of  Salomon  v.  Dono- 
van might  have  in  the  dividends  accruing  on  the  said  stock  should 
stand  charged  with  the  payment  of  the  said  judgment  debt,  until 
further  order.  This  order  was  served  upon  the  Bank,  on  the  11th 
July  1859*  No  cause  was  shown  against  this  order,  by  any  person 
interested,  pursuant  to  the  Common  Law  Procedure  Act  1863, 
s.  133.  By  an  order  of  the  Court  of  Common  Pleas,  of  the  10th  of 
October  1859,  in  the  cause  of  Davis  v.  Donovan,  the  said  sum  of 
stock  was  attached  to  answer  the  amount  due  to  the  plaintiff  in  that 
cause,  on  foot  of  a  judgment  obtained  by  him  against  the  defendant 
This  order  was  served  upon  the  Bank  in  October  1859.  By  a  con- 
ditional order  of  the  3rd  November  1859t  made  in  the  same  cause, 
the  annual  dividends  in  said  sum  of  stock  were  ordered,  from  time 
to  time,  to  be  paid,  by  the  Governor  and  Company  of  the  Bank  of 
Ireland,  to  the  Sheriff  of  the  county  of  the  city  of  Dublin,  in  dis- 
charge of  the  amount  due  to  the  plaintiff  in  said  cause.  This  order 
was  made  absolute  upon  the  10th  November  1859 ;  and  on  the  12th 
November  1859,  the  6um  of  £53.  8s.  5d.,  being  the  dividend  for  one 
year  upon  said  sum  of  stock,  was  accordingly  paid  to  the  Sheriff  by 
the  Bank  of  Ireland.  By  an  order  of  the  12th  November  1859, 
made  in  the  cause  of  Salomon  v.  Donovan,  the  Governor  and  Com- 
pany of  the  Bank  of  Ireland  were  ordered  to  pay  to  the  Sheriff  of 
the  county  of  the  city  of  Dublin  the  sum  of  £53.  8s.  5dM  the 
dividends  due  upon  said  sum  of  stock,  up  to  the  10th  October  185ft 
to  answer  in  part  payment  of  the  plaintiff's  judgment  debt.  This 
order  was  served  upon  the  Bank  on  the  14th  November  1859;  and 
in  the  same  month  the  Sheriff  having  required  the  Bank  to  pay 
said  dividends,  the  Bank  declined  to  do  so,  having  previously  paid 
them  under  said  order  of  the  10th  October  1859.  By  a  conditional 
order  of  the  24th  November  1859,  made  in  the  cause  of  Salomon  ?. 
Donovan,  the  Governor  and  Company  of  the  Bank  of  Ireland  were 
ordered  to  pay  to  the  plaintiff  the  sum  of  £58.  8s.  5d.,  for  the 
dividends  so  paid  over  to  the  Sheriff  as  aforesaid.  This  order  was 
served  upon  the  Bank  on  the  25th  November  1859* 

J.  Clarke  (with  him  Hemphill),  for  the  motion. 
The  moment  the  order  of  the  8th  July  was  served  upon  the  Bank* 
the  dividends  became  attached  in  their  hands  to  answer  the  purposes  of 
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the  execution  of  the  party  on  whose  behalf  it  was  obtained ;  and  by  the  '  H.  T.  1 860. 

Queen* sEench 
express  terms  of  the  order  of  attachment  made  unde»  section  .132  * 

of  the  Common  Law  Procedure  Act  1863/ the  Governor  and.  Com- 
pany of  the  Bank  of  Ireland  are  ordered  and  required  not  to  suffer 
the  dividends,  or  any  part  thereof,  to  be  transferred,  paid  or  dealt 
with,  until  further  order ;  and,  although  the  order  of  the  8th  July 
is  not  in  these  exact  terms,  yet  it  is  sufficient  to  have  put  the  Bank 
upon  their  guard. — [Lefrot,  C.  J.  In  the  Court  of  Chancery, 
the  wording  of  the  order  was  "  until  further  order;"  if  any  other 
order  were  subsequently  made,  the  fund  w6uld  not  have  been 
paid  ont,  until  such  further  order  had  been  made.  If  the  order 
of  the  Court  of  Chancery  had  such  a  restraining  effect  upon  any 
dealings  with  a  fund,  surely  the  terms  of  this  Act  of  Parliament 
are  not  less  effective.] — The  Bank  are  bound  to  make  a  memoran- 
dum, in  the  margin  of  their  books,  of  all  the  orders  affecting  the 
stock,  &c.,  in  such  books ;  and  yet,  with  this  order  of  the  8th  July 
before  their  eyes,  they  pay  these  dividends  away,  in  direct  violation 
of  the  Act  of  Parliament.  There  is  no  laches  on  the  part  of  the 
plaintiff  in  this  cause. — [Lefrot,  C.  J.  Does  not  the  language 
of  the  order  of  the  8th  July  limit  your  claim  to  the  dividends 
which  have  accrued  due  from  that  date  ?  The  terms  of  it  are,  "  It 
"  is  ordered  that  whatever  interest  the  defendant  may  have  in  the 
"  dividends  accruing  upon  the  said  stock,"  &c.  It  appears  to  me, 
that  dividends  which  accrued  before  the  8th  July  do  not  fall 
within  those  terms.] — The  intention  of  the  order  was  clearly  to 
attach  not  only  the  accruing,  but  the  past  dividends ;  and  the  lan- 
guage of  the  order  is  sufficient  to  enable  the  Court  to  carry  out 
that  intention. — They  cited  French  v.  Balfe  (a)  ;  In  re  Duns- 
combe  (6),  and  Warren  v.  Wyee  (c). 


Sergeant  Fitzgibbon  (with  him  W.  F.  Darley),  contra. 

It  is  clear  that,  by  the  terms  of  the  plaintiff's  own  order  of  the 
8th  July,  he  can  only  attach  the  dividends  which  accrued  since 
that  day.  If  the  effect  contended  for  by  the  other  side  be  given 
to  an  order  of  attachment,  then  the  party  who  has  obtained  it 
may  lock  up  the  fund,  and,  during  his  pleasure,  prevent  any  other 
creditor,  no  matter  how  diligent  he  be,  from  proceeding  against 
such  fund. — [Lefrot,  C.  J.  Is  there  no  time  limited  by  the  Act, 
within  which  the  party  having  obtained  the  order  of  attachment 
must   put  it  in  motion?] — No;   and  the  only  remedy  the  other 

(a)  6  Ir.  Chan.  Rep.  68.  (6)  9  Ir.  Eq.  Rep.  4. 

(<0  4  Ir.  Com.  Law  Rep.  235. 
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fatn'tThmfk    creditori  ****  wouM  **  *>  W^  under  •***«*  133  of  the  Common 

< — -v — *     Law  Prooedare  Act  1853,  to  have  such  order  discharged  or  varied. 

ialam ax     When  th6  gank  pajg  dividend!,  or  transfer*  a  fond  in  obedience 

dotovasj.    t0  an  order  of  a  Court  of  Law»  under  the  Common  Law  Procedure 

Act  1853,  section  133  of  that  Act  completely  indemnifies  them. 

Further,  the  order  of  the  8th  of  July,  although  purporting  to  be  is 

absolute  order,  is  in  reality  only  conditional ;  and  the  Master  of  the 

Bolls  held,  in  French  v.  Balfe  (a),  that  such  order  does  not  attach 

the  fund  until  made  absolute.    Here,  Salaman  took  no  step  to  make 

the  order  of  the  8th*  of  July  absolute,  until  the  24th  of  November 

last,  and  in  the  meantime  another  creditor  has  taken  all  the  step 

to  make  his  order  fully  available  j  is  that  creditor  to  lose  the  benefit 

of  his  diligence,  or  the  Bank  to  be  made  responsible  for  acting 

upon  such  order  ?    The  plaintiff,  hating  asked,  by  his  conditional 

order  of  the  24th  of  November  1859,  for  more  than  he  has  a  right 

to,  must  abide  by  that  order,  and,  therefore,  is  not  entitled  to 

anything. 

Hemphill  replied. 

LsvmoT,  O.J. 

The  Governor  and  Company  of  the  Bank  of  Ireland  having  been 
apprised,  by  the  terms  of  the  order  of  attachment,  of  the  8th  of  July, 
of  their  duty,  with  respect  to  the  dividends  of  the  fund,  and  having, 
in  the  present  instance,  disregarded  that  duty,  they  must  bear  the 
consequences  of  haying  done  so.  We  think,  however,  that  jetties 
may  be  done  to  the  parties  in  this  way—* by  giving  to  the  plaintiff 
Salaman,  who  obtained  this  restraining  order  of  the  8th  of  July,  the 
dividends  to  the  extent  claimed  by  that  order!  viz.,  the  dividsadt 
which  were  accruing  at  the  date  of  that  order.  He  has  claimed 
the  dividends  which  accrued  before  the  date  of  that  cautioning 
order  upon  the  Bank ;  but  we  conceive  we  should  not  be  acting 
in  accordance  with  the  justice  of  the  case,  did  we  give  him  more 
than  his  order  imports.  It  has  been  objected,  however,  that 
we  should  award  him  nothing  at  all,  because,  by  the  conditional 
order  of  the  7th  of  November,  having  required  payment  of  the 
entire  sum  of  £53.  8s.  5d.,  which  is  more  than  by  the  terms  of  bis 
charging  order  he  is  entitled  to,  he  must  stand  or  fall  by  his  con- 
ditional order.  As,  however,  our  object  is  to  do  justice  between 
the  parties,  we  cannot  accede  to  that  objection,  but  will  give  the 
plaintiff  the  dividends  which  have  accrued  since  the  8th  of  July* 

(a)  Supnu 
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This  is  a  case  in  which  we  think  we  should  not  give  costs  to  either  H.  T.  I860, 

side;  the  one  asked  for  more  than  he  ought  to  have  asked  for,  Q«««i[tB«ic*. 

the  other  contended  that  the  plaintiff  should  get  nothing  at  all.  salaman 

Each  side,  therefore,  is  in  fault  and  must  bear  their  own  costs.  Vm 

DONOVAN. 


RICHARD  SMITH  t;.  PETER  WHELAN.*  Jan.  20. 

%  Feb.  3. 

Motion  to  set  aside  the  second  and  third  defences  as  embarrassing.  To  a  count 
The  second  count  of  the  summons  and  plaint  stated  that  the  plaintiff,  fafaj  ^J^ 
being  then   in  the   employment  of  the   defendant,   the  defendant  ciously,  and 
unlawfully  and  maliciously,  and  without  any  reasonable  or  probable  reasonable  and 
cause,  gave  the  plaintiff  in  charge  to  a  police-man  for  being  drunk,  probable  cause, 
and  caused  him  to  be  imprisoned  in  the  police  station-house  at,  &c. ;  tiff  in  charge 
of  which  charge,  upon  inquiry  before  a  Magistrate,  the  plaintiff  was  t0  a  P°lke- 
adjudged  not  guilty.     The  third  count  alleged  that  the  defendant  caused  him  to 
had  summoned  the  plaintiff  before  a  Magistrate,  on  a  charge  of  ^1™P!j?fnSd' 
being  drunk  and  disorderly  in  the  defendant's  service,  of  which  fendant  plead- 
charge  the  plaintiff  was  adjudged  not  guilty.     To  the  second  count  j^  not  J0  0r 
the  defendant  pleaded  that  he  did  not  do  or  commit  all  or  any  of  commit  all  or 
said  acts  maliciously,  and  without  reasonable  and  probable  cause,  as  ac^  malicious- 
alleged.     The  defence  to  the  third  count  was  in  precisely  the  same  lr>  and  wi^' 
°  r  *  out  reasonable 

terms.  and    probable 

cause,    as  al- 
leged."— 
J.  White  (with  him  W.  Ryan),  for  the  motion.  Held,  follow- 

The  defences  to  the  second  and  third  counts  of  the  summons  and  ^foljwj^ 

plaint  are  double,  and  put  in  issue  two  matters,  either  of  which  Com.    Law 

would  be  an  answer  to  the  action.    Darnley  v.  Lipscombe  (a)  shows  ^v),   Sat 

that  such  defences  are  bad,  as  putting  in  issue  both  the  acts  and  the  this  defence 

motive.     The  same  point  has  been  also  decided  in  Brennan  v.  Wil-  [ngt  „  putting 

Hams  (6).— [Hates,  J.    If  the  defendant  separates  his  defences,  {^^JJJjJ^™ 

then  the  plaintiff  knows  to  which  of  them  he  is  to  apply  himself;  ting  of  the  acts 

but,  if  he  bundle  them  together,  then  the  plaintiff  must  go  to  trial  JJJ^1^  ^ 

prepared  to  prove  the  entire  case ;  and  at  the  trial  the  defendant  sonable  and 

may  say,  "I  admit  the  acts,  but  I  deny  that  my  motives  were  such  ^pL*0"^*" 

charge-sheet, 
summons  and  police-office  report  of  charges,  are  records  the  production  of  which, 
on  a  trial  for  assault  and  false  imprisonment,  may  be  obtained  by  a  notice  under 
the  73rd  General  Order  of  January  1854. 

(a)  4  It.  Jut.,  N.  S.,  32.  (6)  9  Ir.  Com.  Law  Rep.,  App.,  zzzr. 

*  PsaaiN,  J.,  absent  e. 
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H.  T.  1860.  as  are  alleged  by  the  plaintiff."    It  is  analogous  to  pleading  in  sbra- 
Queen'*B€nch.  ^  ^  whioh  the  defendftnt  pie^  fi^t,  that  he  did  not  speak  the 

smith       words,  and,  secondly,  that  he  did  not  speak  them  in  the  slanderous 
sense  imputed.] 


v. 

WHXLAIT. 


W.  J.  Sidney,  contra. 

These  defences  are  good,  and  within  the  principle  of  the  decision 
in  Winton  v.  Moore  (a).  They  are  also  in  conformity  with  CantweU 
v.  Cannock  (ft),  which  is  approved  of  in  Darcy  v.  Cahill  (e).  In  Cot- 
ton v.  Browne  (d\  it  was  held  that  it  was  sufficient  to  plead  not 
guilty  to  an  action  for  maliciously  indicting  the  plaintiff,  without 
probable  cause;  and  a  special  plea  that  the  defendant  had  probable 
cause  was  struck  out.  The  plaintiff  is  not  embarrassed ;  an  issue 
can  be  easily  taken  upon  these  defenoes,  which  is  always  the  test  in 
such  cases.  If  the  defendant  is  obliged  to  take  issue  both  as  to  the 
acts  and  the  motive  separately,  although  he  should  prove  that  he  did 
not  act  maliciously,  and  without  reasonable  and  probable  cause,  and 
so  entitle  himself  substantially  to  the  verdict,  yet  the  separate  issue 
on  the  committal  of  the  acts  may  be  found  against  him ;  and  the 
defendant  may  thus  be  put  to  the  cost  of  that  issue. 

Lefboy,  C.  J. 

Having  regard  to  the  object  of  the  Common  Law  Procedure  Act 
1853,  and  the  principles  by  which  we  should  be  guided  in  carrying 
out  that  Act,  and  also  having  regard  to  the  very  recent  decision  of 
the  Court  of  Exchequer,  in  Brennan  v.  Williams,  and  considering 
how  desirable  it  is  that  uniformity  should  exist  in  all  the  Courts 
upon  this  subject,  we  are  of  opinion  that  these  defences,  as  they 
stand,  are  objectionable.  I  have  a  perfect  recollection  of  the  case  of 
Cantwell  v.  Cannock  $  but,  so  far  from  it  being  a  decision  of  this 
Court,  upon  the  question  now  before  us,  we  settled  the  issues  by 
consent,  in  order  to  enable  the  parties  to  go  to  trial  upon  the  facts  of 
the  assault  and  imprisonment,  and  upon  the  question  of  reasonable 
and  probable  cause,  in  the  defendants'  prosecution  of  the  plainaC 
The  defendant  should  deny  the  acts  complained  of,  in  a  separate 
defence,  and  then,  by  a  distinct  traverse,  put  in  issue  the  question 
of  reasonable  and  probable  cause,  admitting  the  committing  of  the 
acts.  Nor  is  there  any  inconsistency  in  his  thus  pleading,  as  thereby 
he  has  an  opportunity  of  going  to  trial  upon  the  issues  knit  ss  to 
the  acts  complained  of;  or  he  may  abandon  those,  and  go  to  trial 

(a)  8Ir.  Com.  Law  Rep.  284.  (6)  8  Ir.  Com.  Law  Rep.  78. 

(«)  6  It.  Com.  Law  Rep.  121.  (<Q  18  Ad.  *  EIL  312. 
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upon  the  issues  raising  the  questions  of  reasonable  and  probable  H.  T.  1860. 
cause.  We  are,  therefore,  of  opinion  that  this  form  of  defence  is  ™  '*99mcr 
bad,  as  being  a  violation  of  the  Aet  of  Parliament,  which  expressly  smith 
prohibits  the  traversing,  and  at  the  same  time  the  confessing  and 
avoiding,  of  the  same  subject-matter  in  the  same  defence. 


v. 

WH2LAN. 


O'Beien,  J. 

These  defences  are  clearly  embarrassing,  and  open  to  the  objec- 
tions taken  to  them ;  because,  as  they  at  present  stand,  the  plaintiff 
would  be  obliged  to  go  down  to  trial  prepared  to  prove  the  commis- 
sion of  all  the  acts  complained  of,  which  the  defendant,  at  the  trial, 
may  abandon,  and  say  that  he  only  defends  his  motives  in  the  com- 
mission of  those  acts. 

Liberty  given  to  amend,  the  costs  to  be  plaintiff's 
costs  in  the  cause. 


Not*.— T.  White,  on  behalf  of  the  plaintiff,  now  moved,  pursuant  to  the  73rd 
General  Order  of  January  1854,  for  an  order  on  the  proper  officer  of  the 
Metropolitan  Police  of  the  Dublin  district,  for  the  production,  on  the  trial  of  this 
cause,  of  the  following  documents,  viz : — Police-office  report  of  charges  in  F  divi- 
sion, of  23rd  and  24th  days  of  August  1859,  at  Kingstown  ;  the  summons  and 
police  charge-sheet,  which  were  then  respectively  in  the  possession  of  the  clerk  of 
the  Police  division  of  Kingstown. 

Chbistzam,  J.,*  granted  the  motion,  and  directed  a  tubpctna  dice*  tecum  to 
issue,  directed  to  the  clerk  of  the  Police  division,  Kingstown,  and  to  two  inspect- 
ors and  an  acting  inspector  of  police,  who  were  named  in  the  order,  to  attend  on 
the  trial,  at  the  ensuing  After-sittings,  and  to  produce  the  originals  of  the  above 
documents. 

•  Ccram  Christian,  J.,  sitting  in  the  Consolidated  Chamber. 


Feb.  3. 


PHIBBS,  Appellant,  v.  KEARNS  and  another,  Respondents. 


•Am.  20. 


Macdonooh  in  this  case  had  obtained  a  conditional  order,  on  a  day  On  the  Crown 

tikis  Term,  to  erase  the  names  of  the  respondents  from  the  burgess-  £  show  aSss 

roll  of  the  borough  of  Sligo,  pursuant  to  the  3  &  4   Vic,  c  108,  against  a  con- 

s.  49*   Affidavits  were  filed,  and  notice  of  motion  to  show  cause  f,  served  with- 

served,  by  the  respondents,  within  the  time  limited  in  the  conditional  m  &*  .period 

order;   but  cause  not  having  been  shown,   the  appellant  served  order,  the 

party  showing 
cause  is  enti- 
tled to  move ;  but  if  such  notice  is  not  served  within  that  period,  then,  which- 
ever party,  whether  prosecutor  or  defendant,  first  serves  notice  of  motion  is  entitled 
to  move. 


XX 
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H.  T.  I860,  notice  of  motion  to  make  the  conditional  order  absolute,  notwith- 
._  -t   __  *  standing  the  affidavits  for  cause.      A  question   now  arose  as  to 
phibbs       which  side  had  the  right  to  move. 


v. 

UAB2V8. 


Macdonogh  and  Hemphill,  for  the  appellants. 


Sir  C.  CPLoghlen  and  Harlan,  for  the  respondents. 

Lefroy,  C.  J. 

We  are  informed  by  our  officer  that  the  practice  of  the  Court  on 
the  Crown  side  is,  that  if  the  respondents  have  served  notice  of 
motion  to  show  cause,  within  the  period  named  in  the  conditional 
order,  they  are  entitled  to  move ;  but  if  such  notice  is  not  served 
within  that  period,  then  the  party,  whether  appellant  or  respondent, 
who  first  serves  notice  of  motion  is  entitled  to  move.  In  the 
present  case,  therefore,  the  respondents  are  entitled  to  begin. 

Not*.— For  the  practice  on  the  Civil  side,  see  134th  General  Order,  Januaxy 
1854. 


Jan,  30. 

A  defence  of 
payment,  to 
an  action  of 
ejectment  for 
non-payment 
of  rent,  set 
aside  as  false ; 
it  appearing, 
by  the  uncon- 
tradicted affi- 
davit of  the 
plaintinB,  that 
the  rent  had 
not  been  paid 
and  was  still 
due. 


STOKES  v.  HARTNETT.* 

Motion  to  set  aside  a  defence  as  false,  and  what  is  commonly  called 
a  sham  plea. 

This  was  an  ejectment  for  non-payment  of  rent,  to  which  the 
defendant  pleaded  that  he  had  paid  the  rent  claimed  on  a  particular 
day,  which  he  specified.  It  appeared  by  the  joint  and  several 
affidavit  of  the  three  plaintiffs,  that  the  rent  had  not  been  paid  and 
was  still  due  and  in  arrear.  The  defendant  made  no  affidavit 
in  reply  to  the  plaintiffs'  affidavit. 

W.  Hickson,  for  the  motion,  cited  Richley  v.  Proane  (a),  and 
Leathley  v.  Carey  (6). 


Raymond,  contra,  contended  that  the  defence  was  one  upon 
which  issue  could  be  taken,  and  that  the  Court  would  not  try  the 
truth  of  a  plea  on  affidavit. 

(a)  1  B.  &  C.  286.  (6)  8  Ir.  Com.  Law  Rep.,  App.t  I 

•  Coram  Lefroy,  C.  J.  and  O'Brixn,  J. 
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Lefrot,  C.  J.  H.  T.  1860. 

No  affidavit  has  been  made  by  the  defendant,  and  the  plaintiffs'  Queen'tBench. 

affidavit  being  unanswered,  the  defence  must  be  taken  to  be  false  stokes 

and  sham,  and  it  must  therefore  be  set  aside.  •• 

H AJtTNET T 

Conditional  order  granted  to  set  aside  the  defence,  with 
costs,  unless  cause  shown  within  six  days.* 

•  Note. — No  came  was  shown. 


TULLY  v.  ROACH.* 

Jan.  SO. 

Motion  to  set  aside  an  equitable  defence  as  embarrassing,  as  not  The  defendant, 

answering  the  whole  of  the  plaintiff's  demand,  as  not  applicable  ^^beaua 

to  the  cause  of  action  to  which   it  was  pleaded,  and   as  not  con-  tenant     from 

stituting  a  defence  in  equity.  g^  h*Je!to 

This  was  an  action  of  trespass  for  mesne  rates,  in  the  ordinary  the  plaintiff, 

form,  alleging  that  the  plaintiff  had   sustained  £10  damages  by  x^Jariy*  in 

the  trespasses,  and  had  been  obliged  to  expend  £10.  15s.  Id.  in  France,    and 

.         ,  -  A,  ,  .    ,  npon  the  terms 

recovering  the  possession  of  the  premises,  and  praying  judgment  that  he  should 

for  £20.     The  defendant  pleaded  two  defences :  first,  by  way  of  j*  ^dhm  £' 

equitable  defence,  that  the  plaintiff,  at  the  commencement  of  this  plaintiff  for  all 

suit,  was,  and  still  is,  indebted  to  the  defendant  in  an  amount  equal  JSn^fch he 

to  the  plaintiff's  claim,   for  that  the  damages  sustained  by  the  should   do  to 

plaintiff  were  of  the  value  of  £1.  10s.,  and  no  more  ;  and  defendant  ^hUst     snch 

saith  that,  on  the  15th  of  September  1857,  the  defendant  became  tenant.     The 

tenant  from  year  to  year  to  the  plaintiff,  for  a  house  in  Tuam,  one*  year's  rent 

on  the  following  terms ;  that  is  to  say,  the  rent  to  be  a  yearly  rent  of  m  .  advance, 

and  expended 
£2,  to  be  paid  in  advance  by  the  defendant  to  the  plaintiff,  upon  his  £3.    ios.    In 

getting  possession  thereof  for  one  year,  up  to  the  15th  of  September  Pepail,'e_^lt 

1858;  that  the  defendant  was  to  be  allowed  or  to  be  paid  by  the  with  a  notice 

plaintiff  for  all  repairs  properly  and  necessarily  to  be  done  and  ex-  £mbCTmi859 

pended  upon  the  said  house,  whilst  the  defendant  was  tenant  thereof;  by  the  plaintiff, 

and  defendant  saith  that  said  house  was  out  of  and  needed  necessary  T^fl!!1 

repairs ;  and  that,  in  pursuance  of  said  agreement,  the  defendant  brought    an 

paid  the  sum  of  £2,  in  advance,  for  the  rent  which  would  accrue  against    the 

defendant, 
who  allowed  judgment  to  go  by  default.  The  plaintiff  haying  brought  an  action 
for  mesne  rates,  the  defendant  pleaded  these  facts,  and  giving  the  plaintiff  credit 
for  £2  (the  year's  rent  up  to  September  1859),  out  of  the  £3.  10b.,  offered 
to  set-off  the  residue  (£1.  10s.)  against  the  plaintiff's  damages,  which  were  averred 
in  the  defence  to  be  £1.  10s.,  and  no  more. 

Motion  to  set  aside  this  equitable  defence  refused  with  costs. 

*  Coram  Lefboy,  C.  J.,  and  O'Bribx,  J. 
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H.  T.  I860,  doe  on  said  house,  up  to  the  15th  of  September  1858,  upon  hit 
QusmjBmch.  g^^g  possession  thereof;  and  that,  in  further  pursuance  of  the 
tully  said  agreement,  and  whilst  the  defendant  was  tenant  as  aforesaid, 
and  before  the  service  of  the  notice  to  quit,  hereinafter  mentioned, 
defendant  expended*  in  necessary  repairs  on  the  said  house,  the  sum 
of  £3.  10s. ;  and  that,  subsequently  to  the  said  outlay,  expenditure 
and  repairs,  the  plaintiff  caused  the  defendant  to  be  served  with 
notice  to  quit  said  house,  on  the  15  th  of  September  1859;  and 
that  defendant,  on  the  said  day,  became  and  was  entitled  to  receive 
from  the  plaintiff  the  said  sum  of  £8.  10s.,  minus  the  sum  of 
£2,  due  by  the  defendant  to  the  plaintiff,  for  the  rent  of  the  said 
house,  up  to  the  said  15th  of  September  1859,  leaving  the  said 
sum  of  £1.  10s.  due  by  the  plaintiff  to  the  defendant,  for  such 
repairs  as  aforesaid ;  which  said  sum  of  £1.  10s.  defendant  is  ready 
to  set  off  against  plaintiff's  claim,  the  particulars  of  which  ire 
indorsed  hereon;  and  defendant  saith,  that  the  said  house  sod 
the  messuage  and  premises  in  the  summons  and  plaint  mentioned 
are  one  and  the  same,  and  not  other  or  different. 

The  second  defence  traversed  the  trespasses  in  the  plaint  com- 
plained of. 


E.  Beytagh,  for  the  motion. 

The  set-off  which  is  relied  upon  in  this  defence  is  a  set-off  of 
unliquidated  damages.  Set-off  cannot  be  pleaded  in  an  action  of 
tort,  it  is  applicable  only  to  the  case  of  mutual  debts.  The  doctrine 
of  set-off  is  the  same  in  Equity  as  at  Law,  unless  there  is  something 
inequitable  in  the  conduct  of  the  parties :  O'Connor  v.  Spaigkt(*)  \ 
Beaieley  v.  Darcy  (b)  ;  Rawson  v.  Samuel  (e).  But  an  account  of 
the  money  expended  by  the  defendant  must,  in  any  case,  be  taken ; 
and  this  equitable  defence,  therefore,  cannot  stand :  Colli*  v.  Prm- 
dergait  (d).  The  plaintiff  is  precluded  from  demurring,  because,  by 
doing  so,  the  truth  of  the  defence  would  be  admitted ;  in  the  defence 
the  plaintiff's  damage  is  assessed  at  £1. 10s»,  which  is  untrue,  the 
costs  of  the  ejectment  alone  being  £10.  15s. 

Concannon,  contra. 

The  defendant  has  a  cross-claim  against  the  plaintiff,  for  money 
expended  on  the  premises,  pursuant  to  an  agreement  between  the 
plaintiff  and  defendant ;  and  even  if  the  plaintiff  is  not  entitled 
at  Law  to  set  off  this  cross-claim,  he  is,  at  all  events,  entitled  to  do  so 


(a)  I  Sch.  *  Lef,  SQ9. 
(e)  Gr.  &  Ph.  161. 


(6)  2  Sch.  ft  Lef.  408. 

(<0  7  Ir.  Com.  Law  Rep.  542. 
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in  Equity :  Earl  Cawdor  v.  Lewis  (a).  He  is,  therefore,  entitled  to 
rely  upon  it  by  way  of  equitable  defence :  Cole  on  Ejectment,  p.  639. 
The  conduct  of  the  plaintiff,  in  serving  notice  to  quit  after  the 
repairs  were  executed,  with  a  view  to  prevent  the  defendant  from 
having  the  benefit  of  the  sums  expended  by  him  in  the  repairs, 
entitles  the  defendant  to  relief  in  Equity,  irrespective  of  the  prin- 
ciple decided  in  Earl  Cawdor  v.  Lewis.  The  costs  of  the  eject- 
ment are  special  damage,  and  cannot,  therefore,  be  traversed: 
Custis  v.  Sandford  (6).  The  trespass  is  the  gist  of  the  action,  and 
that  is  traversed.  The  equitable  defence  avers  that  the  plaintiff's 
damage  is  £1. 10s.,  and  no  more.  Issue  may  be  joined  upon  that 
fact,  and  the  plaintiff  will  be  entitled  to  recover  any  amount  which 
the  jury  may  find  in  damages  for  him  beyond  £1.  10s. 


H.  T.  1860. 
Qmsem'tBemch. 

^^^■^^ 

TULLT 

V. 
XOACH. 


Beytagh,  in  reply. 

It  is  settled  that  an  equitable  defence,  which  involves  an  account, 
cannot  be  sustained :  Ferg.  Com.  Law  Proc,  2nd  ed.,  p.  878 ; 
and  the  agreement,  which  is  relied  upon  in  the  equitable  defence, 
is,  that  proper  repairs  should  be  executed,  and  not  that  any  ascer- 
tained sum  should  be  laid  out — [0*Bbieh,  J.  The  defence  amounts 
to  this,  that  it  was  mutually  agreed  that  the  plaintiff  should  pay  or 
allow  to  the  defendant  the  money  expended  by  him  in  necessary 
repairs;  that  the  defendant  did  execute  the  necessary  repairs,  and 
in  doing  so  expended  £3.  10s*  of  which  £1.  10s.  is  still  due.  The 
principle  that  a  defence  which  involves  an  account  between  the 
parties  cannot  be  pleaded  by  way  of  equitable  defence,  because  this 
Court  has  no  means  of  taking  the  account,  does  not  apply  where  the 
amount  can  be  found  by  a  jury.] 


Per  Curiam. 

The  motion  must  be  refused  with  costs. 

(a)  1  T.  &ColL427.  (6)  4  Ir.  Cool  Law  Rep.  197. 

Note.— See  2  Story  Eg.  Jur.,  &h  ed.,  pp.  I 
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D'ARCY  v.  HASTINGS. 

(Common  Pleas). 
Nov.  2,  15. 

Where  the  This  was  a  motion  by  way  of  appeal  from  the  taxation  of  costs  in 

ac^on^o^ooiw  this  8Ult»  of  Henr7  Colk*  E»q-.  Taxing-master,  that  the  taxation 

tract,  in  which  of  plaintiff's  costs  might  be  reviewed,  and  that  the  plaintiff  might 

ed  a  samVer"  ^  disallowed  any  costs  of  the  proceedings  in  this  cause,  on  the 

under  £20,  ground  that  the  cause  of  action  arose  in  the  county  of  the  city  of 

within^the  ci-  Dublin,  and  that  the  parties,  at  the  time  of  bringing  said  action, 

Til-bill  juris-  an<|  thence  hitherto,  had  resided  in  said  city,  and  that  the  plaintiff 

the  defendant  had  recovered,  exclusive  of  costs,  a  less  sum  than  £20  in  this  action. 

^deuibtiff'  The  defendant,s  affidavit  stated,  that  the  present  action  had  been 

dwelling-  brought  on  foot  of  a  bill  of  exchange,  accepted  by  defendant,  and  that 

he^dedwHh  the  cau8e  of  action  arose  in  tne  city  °*  DuWin  5  that,  at  the  time  of 

hia  family,  waa  bringing  said  action,  and  for  a  long  time  previously,  the  plaintiff 

Tfl-bUl  jurist'  carr^ed  on  business,  and  had  an  office  for  that  purpose,  which  he 

diction—  was  in  the  daily  habit  of  frequenting,  at  No.  1  D'Olier-street,  in 

under    the       8aid  cty»  and  tnat  ne  na4*  fi*nce  removed  his  office  to  No.  5  in  said 

Common  Law  street,  where  he  then  held  the  same  ;    that  defendant  had,  for  many 

Amendment      years,  and  still,  resided  at  No.  16  G-eorge's-place,  in  said  city.    The 

Act     ls^>      plaintiff,  in  his  affidavit,  stated  that  he  did  not  reside  in  No.  1 

plaintiff  was    or  No.  5  D'Olier-street,  or  in  any  other  place  in  the  city  of  Dublin, 

not^entitied  to  nor  had  he  ^jded  therein  for  the  last  seven  years,  but  that  his 

usual  place  of  residence,  and  where  he  then  resided,  was  at  Wil- 

liamstown-avenue,  Blackrock,  in  the  county  of  Dublin ;  that  he 

had  at  No.  1  D'Olier-street,  and  then  had  at  No.  5  therein,  merely 

an  office,  which  he  attended  daily,  and  no  residence. 


Philip  Keogh,  in  support  of  the  motion. 

By  the  97th  section  of  the  Common  Law  Procedure  Act  1856, 
"  If,  in  any  action  of  contract,  brought  after  the  commencement  of 
44  this  Act,  in  the  Superior  Courts  (save  for  breach  of  promise  of 
"  marriage),  when  the  parties  reside  within  the  jurisdiction  of  the 
"  Civil-bill  Court  of  the  county  in  which  the  cause  of  action  has 
"  arisen,  the  plaintiff  shall  recover,  exclusive  of  costs,  a  sum  less  than 
"  £20,  the  plaintiff,  in  any  such  action,  shall  not  be  entitled  to  any 
"  costs,"  unless  a  certificate  be  given,  or  order  be  pronounced,  to  the 
effect  that  it  was  a  fit  action  to  be  tried  in  the  Superior  Courts.  That 
section  re-enacted  the  40th  section  of  the  Civil-bill  Act,  14  &  15  Vicn 
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c.  57,  which  had  been  repealed  by  the  Common  Law  Procedure  M.  T.  1859* 
Act  1853,  s.  243.  There  was  neither  a  certificate  or  order  made  ^^J^*- 
in  the  present  case.  The  only  question,  therefore,  is,  whether  the 
parties  resided  within  the  same  civil-bill  jurisdiction,  within  the 
meaning  of  the  97th  section  ?  The  69th  section  of  the  Civil-bill 
Act  enacted,  "  That  no  defendant  shall  be  liable  to  be  sued  or 
"  proceeded  against  by  civil-bill,  under  this  Act,  or  obliged  to  ap- 
"  pear,  &c,  at  any  Session,  &e.,  to  be  held  out  of  the  division 
"  in  which  he  usually  reside*.  Provided  always,  that  if  any 
tl  person  shall  have  and  occupy  any  house,  warehouse,  counting- 
"  house,  shop,  factory  or  office,  for  the  sale  of  goods,  or  for  carrying 
"  on  any  business,  in  any  county,  he  shall  be  deemed  to  have  a 
"  residence  within  such  county,  for  the  purposes  of  this  Act."  The 
proviso  is  not  limited  to  the  case  of  defendants,  but  includes  plain- 
tiffs. Had  this  case  arisen  under  the  40th  section  of  the  Civil-bill 
Act,  it  is  clear  that  the  plaintiff  would  not  be  entitled  to  costs,  as 
having  what  was  equivalent  to  a  residence,  within  the  meaning  of 
the  Act.  The  97th  section  of  the  Common  Law  Procedure  Act  re- 
vives the  repealed  enactment,  and  ought  to  receive  the  same 
construction. — [Monahan,  C.  J.  No  matter  where  the  plaintiff 
resides,  he  may  bring  an  action  in  the  Civil-bill  Court  against 
the  defendant ;  but  it  is  plain  that  the  mere  circumstance  of  the 
plaintiff  having  power  to  sue  in  the  Civil-bill  Court  is  not  enough  to 
compel  him  to  do  so.  The  question  here  is,  whether  the  69th 
section  does  not  apply  only  to  the  case  of  a  defendant  having  a 
counting-house,  shop,  &c  ?] — The  word  "  person  "  in  the  proviso  is 
sufficiently  general  to  include  both  parties.  Independently  of  ex- 
press enactments,  place  of  business  has  been  held  to  be  residence : 
AUenborough  v.  Thompson  (a) ;  Blackwell  v.  England  (b). 

/.  W.  Sherlock. 

Residence  means  where  a  man  resides  with  his  family.  Moffatt  v. 
M'Ternan  (c)  was  decided  upon  the  construction  of  the  40th  sec- 
tion. The  plaintiff  was  an  attorney,  and  had  a  house  in  Dublin, 
in  which  he  and  his  family  resided  for  the  greater  part  of  the  year, 
and  in  which  he  had  been,  for  several  years,  in  the  habit  of  carrying 
on  his  business.  He  had  also  a  house  in  the  county  of  Sligo  (in 
which  county  the  defendant  resided),  in  which  he  and  his  family 
resided  during  a  portion  of  the  summer  months  ;  but  their  place  of 
abode  during  the  greater  part  of  the  year  was  in  Dublin.    It  was 

(a)  2  H.  &  N.  569.  (6)  8  £.  &  B.  541. 

(c)  6  Ir.  Jut.  177. 
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M.  T.  1859.  held,  that  the  plaintiff  did  not  usually  reside  in  the  county  of  Sligo, 
ofnmm  a*.  flQ  ftfl  ^  disentitle  him  to  costs,  under  the  40th  section  ;  and  that,  in 
construing  the  provisions  of  this  section,  the  Court  might  haft 
regard  to  the  provisions  of  section  65  (which  requires  that  the 
Assistant-Barrister  should  be  satisfied  that  the  place  where  the  de- 
fendant "  usually  resided  "  was  within  his  jurisdiction),  in  order  to 
ascertain  the  meaning  of  the  word  "reside"  in  the  former  section: 
M'Dougall  v.  Patterson  (a) ;  Rex  v.  The  Inhabitant*  of  North 
Curry  (b). 

Keogh,  in  reply. 

[Monahah,  C.  J.  Is  there  any  distinction  between  the  case  of 
Moffatt  v.  M'Teman  and  the  present  ?] — It  did  not  appear  that  the 
plaintiff  there  was  "usually  resident"  in  the  jurisdiction  where 
defendant  lived.     In  the  present  case,  it  is  otherwise. 


The  Court  having  desired  that  the  case  should  stand  over  for 
further  argument — 

Keogh  now  renewed  the  application. 

[Monahan,  C.  J.  The  question  is,  what  sort  of  residence  is 
required  for  the  petitioner,  so  as  to  come  within  the  97th  section  ?]— 
Butler  v.  Corcoran  (c)  decides  that  the  97th  section  of  the  Com- 
mon Law  Procedure  Act  is  to  be  construed  with  reference  to  the 
word  "  reside,"  by  the  69th  section  of  the  Civil-bill  Act.  Greene, 
B.,  says  there,  "  I  think  these  two  sections,  the  69th  section  of  the 
"  Civil-bill  Act,  and  97th  section  of  the  Common  Law  Procedure 
"  Act  1856,  must  be  read  together.  Residence  should  be  construed  to 
"  mean  a  place  where  the  civil-bill  can  be  served."  The  words 
"  any  person "  in  the  proviso  of  the  69th  section  are  generaL— 
[Ball,  J.  That  may  mean  any  such  person  as  is  mentioned  in 
the  previous  part  of  the  section]. — The  word  in  the  97th  section 
is  "  reside,"  and  not  "  usually  reside,"  as  in  the  first  clause  of 
section  69,  which  refer  to  the  residence  of  the  defendant*  Moffatt  r. 
MiTernan(d)  may  be  easily  distinguished. — [Christian,  J.,  refer- 
red to  Dunston  v.  Patterson  (*)]. 

Sherlock,  contra. 

The  69th  section  refers  solely  to  the  defendant,  it  being  necessary 


(a)  21  Law.  Jour.,  N.  S.,  C.  P.,  21.  (6)  4  B.  A  C.  953. 

(c)  7  Ir.  Com.  Law  Rep.  276.  (rf)  6  Ir.  Jnr.  177. 

(e)  5  C.  B.,  N.  S.,  267. 
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for  the  purposes  of  the  Act  to  .define  that  his  place  of  business  should  M.  T.  1 859. 

be  deemed  to  be  his  residence [Ball,  J.  If  the  other  side  is  right,  CmmmPleaM. 

the  proviso  in  the  69th  section  extends  the  enacting  part. — Mona-  d'arcy 

hah,  C.  J.     The  present  case  is  within  the  mischief  which  the  Vu 
97th  section  was  intended  to  prevent]. 


HASTINGS. 


Keogh  replied. 

Mohahan,  C.  J. 

We  do  not  entertain  any  doubt  with  respect  to  the  present  case. 
If  there  had  been  no  such  section  in  the  Civil-bill  Act  as  section 
40,  the  case  would  have  been  different ;  but  where  we  have  section 
40  referring  to  the  residence  of  both  parties,  we  think  that  it  must 
refer  to  such  residence  as  is  defined  by  subsequent  sections ;  and 
aa  the  same  words  occur  in  the  97th  section  of  the  Common  Law 
Procedure  Act,  they  must  be  similarly  construed.  We,  therefore, 
think  that,  inasmuch  as  the  plaintiff  would  have  been  liable  to  have 
been  sued  in  the  Dublin  Civil-bill  Court,  he  should  have  sued  the 
defendant  in  that  jurisdiction;  and  is  therefore  disentitled  to  the 
costs  of  the  action. 


SEGRAVE  v.  DUFFY. 
(Exchequer.) 


H.  T.  1860. 
Exchequer* 

Jan.  25. 


This  was  a  motion  on  behalf  of  the  defendant,  that  the  inquiry  to  jSemMe.—-The 

ascertain  the  plaintiff's  damages  might  be  sped  before  the  Master  g^  sheriff  to 

of  the  Court,  instead  of  before  the  Sheriff.  hold  a  writ  of 

It  appeared  that  an  action  had  been  brought  by  the  plaintiff,  for  damages,  in 

oral  slander,  and  that  the  venue  in  the  action  was  laid  in  the  county  Publin   case*. 

*    u   not  taken 
of  the  city  of  Dublin.     The  summons  and  plaint  was  served  on  the  away  by  the 

19th  of  December ;  and  as  the  defendant  did  not  take  defence,  the  ^^a^eLaw 

plaintiff  marked  judgment  by  default,  on  the  10th  of  January.     On  Acts  1858  and 

the  20th  of  January,  the  plaintiff  served  notice  upon  the  defendant,    ^7* 

personally,  of  speeding  a  writ  of  inquiry  to  ascertain  the  damages  in  snch  cases! 

before  the  Sheriff  of  the  county  of  the  city  of  Dublin.  J^^P^ 

the  Sheriff,  the 
Court,  on  the  application  of  the  defendant,  may  order  the  inquiry  to  be  sped  before 
the  Master. 


*  Before  the  Full  Court 
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H.  T.  1860. 

Excktquer* 


The  plaintiff's  attorney  then  lodged  with  the  Sheriff  his  writ  of 
inquiry,  returnable  on  the  4th  of  February ;  and,  upon  the  lodg- 
ment, undertook  to  be  personally  responsible  to  the  Sheriff  for  his 
fees.  On  the  20th  of  January  he  issued  subpeenas  to  the  necessary 
witnesses,  for  attendance  before  the  Sheriff  and  his  assessor.  The 
defendant  then  served  the  above  notice. 


B.  P.  Levinge,  in  support  of  the  application,  contended  that, 
upon  the  terms  of  the  101st  section  of  the  Common  Law  Procedure 
Act  1853,  and  99th  section  of  the  Common  Law  Procedure  Act 
1856,  the  Sheriff  has  no  jurisdiction  to  hold  a  writ  of  inquiry,  in 
those  cases  in  which  the  venue  is  laid  in  the  county,  or  county 
of  the  city  of  Dublin. 

JR.  Dome,  contra. 

The  Sheriff's  jurisdiction  to  hold  writs  of  inquiry  is  not  taken 
away,  even  when  the  venue  is  in  the  county,  or  county  of  the  city 
of  Dublin.  The  100th  section  of  the  Common  Law  Procedure  Act 
1853  enacts  that,  in  default  of  a  defence  filed,  where  the  plaintiff's 
demand  is  not  for  a  debt  or  liquidated  sum,  it  shall  be  lawful  for  the 
plaintiff  to  issue  a  writ  of  inquiry  to  the  Sheriff  of  the  proper  comity. 
That  section,  re-enacting  in  terms  the  old  law,  is  general,  and  applies 
to  cases  where  the  venue  is  in  Dublin.  Then  comes  the  101st  sec- 
tion, which  enables  a  Court  or  Judge,  where  the  venue  is  in  Dublin, 
to  direct  that,  instead  of  a  writ  of  inquiry  to  the  Sheriff  to  ascertain 
the  damages,  the  amount  shall  be  ascertained  by  the  Master  of  the 
Court. 

Then  the  99th  section  of  the  Common  Law  Procedure  Act  1856 
enacts  that,  in  all  cases  within  the  98th  and  101st  sections  of 
the  Common  Law  Procedure  Act  1858,  it  shall  not  be  necessary  to 
obtain  any  order  of  the  Court  or  Judge  for  the  Master  to  ascertain 
the  damages,  but  the  Master  may  do  so  without  any  such  order.  The 
two  Acts  are  to  be  read  as  one,  and  the  result  is  this — the  plain- 
tiff may  still  issue  his  writ  of  inquiry  to  the  Sheriff  in  Dublin  cases. 
Under  the  101st  section,  he  may,  if  he  pleases,  obtain  an  order  of 
the  Court  to  proceed  before  the  Master  instead  of  the  Sheriff;  sad 
under  the  99th  section  of  the  subsequent  Act,  he  may  so  proceed  if  he 
pleases,  without  any  order. — [Fitzgerald,  B.  You  say  the  101st 
section  leaves  the  matter  dependant  upon  the  plaintiff's  option,  sod 
that  the  99th  section  leaves  him  the  option,  but  takes  away  the  ne- 
cessity for  an  order] — Yes.  Here  the  plaintiff  has  exercised  that 
option,  and  incurred  considerable  expense  before  the  defendant 
served  this  notice  of  motion. 
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Greens,  B. 

We  think  thai  this  application  ought  to  be  granted,  and  that  the 
power  of  the  Court  to  grant  it  is  not  taken  away  by  anything  in  these 
Acts  of  Parliament  The  plaintiff,  certainly,  unless  the  Sheriff's 
jurisdiction  is  repealed  by  the  101st  section  of  the  Common  Law 
Procedure  Act  1853,  and  99th  section  of  the  subsequent  Act,  had  a 
right  to  do  what  has  been  done.  The  only  person  who  can  pro- 
ceed before  the  Master,  without  an  order  of  the  Court,  is  the  plaintiff. 
If  he  choose  to  speed  his  writ  of  inquiry  before  the  Sheriff,  we  think, 
so  far  as  the  Court  will  offer  any  opinion,  that  he  has  a  right  to  do  so. 
Then  the  defendant  applies  to  have  the  inquiry  sped  before  the 
Master.  The  Court  has  power  to  grant  such  a  motion ;  and  we 
think  it  reasonable  and  proper  that  it  should  be  granted,  upon  the 
terms  of  the  defendant  paying  all  costs  necessarily  and  properly 
incurred  up  to  the  service  of  this  notice. 


H.  T.  1860. 
Exchequer. 

„ ' 

SEOBAVB 

0. 

DUFFY. 


M.  MURPHY,  Appellant;  T.  CREED  AN,  Respondent. 


C.  HERLIHY,  Appellant  i  T.  CREED  AN,  Respondent, 


DENIS  SHEA,  Appellant;  T.  CREED  AN,  Respondent. 

1859. 
(Circuit  Case).  Circuit  Case. 

March  la 
Civil- bill  ejectment  on  notice  to  quit. — By  the  14  &  15  Vie^  By  the  Civil- 
c  57,  s.  24,  it  is  directed  that  five  General  Sessions  of  the  Peace  J*J  *g  r£4 
shall  be  held  yearly,  in  each  of  the  East  and  West  Ridings  of  the  c  57,  s.  24)! 
county  of  Cork,  with  power  to  the  Lord  Lieutenant  in  Council  to  gJ^M^fJhe 
order  that  the  number  of  Sessions  in  each  Riding  shall  be  reduced  Peace  are  to 
to  four;  and,  accordingly,  by  proclamation,  dated  the  2nd  of  August  i^eachiding 

1856,  it  was  ordered  that  "Four  General  Sessions  of  the  Peace,  of  the  County 

of  Cork.  By 
proclamation, 
pursuant  to  that  and  the  31st  and  32nd  sections,  it  was  ordered  that  four  General 
Sessions  of  the  Peace,  and  no  more,  should  be  held  in  each  Riding,  and  (amongst 
others),  that,  for  the  Division  of  Bandon,  an  October  General  Quarter  Sessions 
should  be  held  at  Bandon,  adjourning  from  Bandon  to  Macroom  for  Civil  business 
only. 

Ejectments,  on  notice  to  quit,  for  premises  in  the  Division  of  Bandon,  were  made 
returnable  to  the  Macroom  Sessions,  and  served  fifteen  clear  days  before  the  29th 
of  October,  the  day  on  which  the  Macroom  Sessions  commenced. — Held,  that  the 
ejectments  were  nght,  and  were  duly  served ;  and  that  it  was  not  necessary  that 
they  should  have  been  made  returnable  to  and  served  in  time  for  the  Bandon  Sessions. 

•  Coram  0*Bbun,  J.  (Cork  Spring  Assises  1859). 
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Circuit  Cau. 

• , ' 

MURPHY 

V. 
CftEEDAN. 


and  no  more,  should  thenceforth  be  holden  in  each  Riding,"  one  in 
October,  at  Bandon,  "  adjourning  from  Bandon  to  Macroom,  for 
Civil  business  only ; "  and  one  in  January,  at  Bandon,  all  for  the 
the  Division  of  Bandon  (a).  The  ejectments  had  been  made  return- 
able to  the  Macroom  Sessions,  and  had  been  served  fifteen  clear  days 
before  the  29th  of  October  1858,  which  was  the  day  on  which  the 
Macroom  Sessions  commenced ;  but  they  had  not  been  served  in  time 
for  the  Bandon  Sessions,  which  commenced  on  the  25th  of  October. 
The  Bandon  and  Macroom  Sessions  are  both  held  in  and  for  the 
Division  of  Bandon,  in  the  West  Riding  of  the  county  of  Cork*— 
Decrees  by  the  Chairman  of  the  West  Riding,  and  appeals  there- 
from. 


C.  Copinger  and  M.  «/•  Barry \  for  the  appellants. 

The  question  for  decision  is,  were  these  ejectments  duly  serted 
for  and  made  returnable  to  the  Macroom  Sessions  ?  The  appellants 
contend  that  the  ejectments  ought  to  have  been  served  for  and 
made  returnable  to  the  Bandon  Sessions,  commencing  on  the  25th 
of  October,  which  was  "  the  first  day  of  the  Quarter  Sessions  for 
the  Division  of  the  Riding  in  which  the  premises  are  situate."  (b). 
The  Macroom  Sessions  are  not  an  independent  Sessions,  they  are 
merely  an  adjournment  of  the  Bandon  Sessions ;  and  by  no  possible 
construction,  therefore,  can  the  first  day  of  the  Macroom  Sessions  he 
held  to  be  "the  first  day  of  the  Quarter  Sessions  for  the  Division." 
The  proclamation  directs  that  four  Sessions,  "  and  no  more,"  shall 
be  held ;  and,  if  the  Macroom  Sessions  should  be  held  to  be  an  inde- 
pendent Sessions,  then  there  will  be  five  Sessions  in  the  West  Riding 
in  each  year,  contrary  to  the  negative  words  of  the  proclamation. 
By  the  14  &  15  Ftc,  c.  57,  a.  109,  the  Chairman  is  empowered  to 
adjourn  civil-bills  "to  the  next  subsequent  Session  for  the  same 
Division ; "  and  it  cannot  be  contended  that,  under  this  section,  the 
hearing  of  a  civil-bill  could  be  adjourned  from  the  Bandon  Sessions, 
which  terminated  on  the  28th  of  October,  to  the  Macroom  Sessions, 
which  commenced  on  the  day  following. 

E.  Sullivan,  for  the  respondent  in  each  of  the  appeals. 

By  the  14  &  15  Vic,  c.  57,  s.  31,  the  Lord  Lieutenant  in  Council 
is  empowered  to  appoint  any  one  or  more  place  or  places  in  any  Divi- 
sion for  holding  Sessions,  and  to  alter  them  from  time  to  time  as  he 
shall  think  fit ;  and  by  the  next  section  (32),  the  Lord  Lieutenant  in 
Council  is  empowered  to  direct  that  a  General  Sessions  shall  be  held 
any  number  of  times,  not  exceeding  four  times  yearly,  in  all  or  any 


(a)  Cop.  C.  C.  28.  25. 


(6)  14  &  15  Vie.,  a  57,  *  72. 
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of  the  places  then  or  thereafter  to  be  appointed.    The  proclamation        1859. 
10  to  be  read  in  connection  with  these  two  sections,  and  then  there  is        **      «**• 
nothing  inconsistent  in  construing  the  proclamation  to  mean  that  a      murphy 

General  Sessions  should  be  held  in  October  at  Macroom.  . *'   - 

CRBEDAN. 

CBrixn,  J.,  having  consulted  with  Guxkb,  B.,  decided  that  the 
ejectments  were  properly  served  for  and  made  returnable  to  the 
Macroom  Sessions ;  and  that  it  was  not  necessary  that  they  should 
have  been  served  for  and  made  returnable  to  the  Bandon  Sessions. 

Decrees  affirmed. 


MOORE 

v. 

THE  GREAT  SOUTHERN  &  WESTERN  RAILWAY  CO. 


(Queen's  Bench.) 


E.  T.  1860. 
Queen* $  Bench 

April  20 


Ah  action  had  been  brought  by  the  plaintiff  against  the  defendants,  The  plaintiff 
under  the  8  &  9  Fie,  c  20,  s.  55,  for  injuries  sustained  by  the  plain-  a^J  ^^Jnst 
tiff,  in  consequence  of  the  lowering  of  a  road  adjacent  to  his  premises,  the  defend- 
by  the  defendants,  in  the  execution  of  their  works.  The  defendants  ^es  done  to  Ids 

demurred  to  certain  counts  of  the  plaintiff's  summons  and  plaint;  land,  in  the  ex- 

ecution  of  their 
and  the  Court  of  Queen's  Bench,  on  the  24th  of  November  1858,  works.  The  de- 
allowed  the  demurrer  with  costs.      The  plaintiff  having  appealed,  ^^^"to^ 
the  defendants,  on  the  25th  of  April  1859,  applied  to  the  Court  of  tain  counts  of 
Queen's  Bench  to  stay  ail  further  proceedings  in  the  cause,  until  ^  ^^M 
security  for  the  costs  was  given.      The  Court  of  Queen's  Bench  which  demur- 
having  declined  to  make  any  rule  upon  the  motion,  the  defendants  J? *the  Court 
then  made  a  similar  application  to  the  Court  of  Exchequer  Chamber,  tf    Queen's 
which,  on  the  28th  of  May  1859,  was  refused  with  costs,  to  be  paid  costs. '  The 
by  the  defendants.     Subsequently,  the  defendants  arrested  the  plain-  ^^Jj^T 
tiff  under  a  ea.  $a^  for  the  costs  of  the  demurrer.     The  defendants  the  defendant 
now  applied  to  this  Court,  to  restrain  the  plaintiff  from  issuing  ex-  JSu^oFex! 

chequer 
Chamber  to  stay  all  further  proceedings  by  the  plaintiff,  until  security  for  the  costs 
was  given.  The  motion  was  refused,  and  the  defendants  ordered  to  pay  the  costs 
of  it.  The  defendants  took  the  plaintiff  in  execution  under  a  ca.  so.,  for  the  costs 
of  the  demurrer. — Held,  that  the  defendants  were  entitled  to  set  off  the  costs  of  the 
demurrer,  against  the  costs  obtained  by  the  plaintiff  in  the  Exchequer  Chamber, 
notwithstanding  his  haying  been  taken  in  execution ;  the  85  G.  3,  c.  86,  s.  81  (Ir.)t 
preventing  such  taking  in  execution  of  the  plaintiff  from  operating  as  a  satisfaction 
of  the  costs. 
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£.  T.  I860,  ecution  on  the  costs  obtained  by  him  in  the  Exchequer  Chamber, 
and  offered  to  set  off,  as 
them  upon  the  demurrer. 


w  and  offered  to  set  off,  as  against  such  costs,  the  costs  obtained  by 


Serjeant  Fitzgibbon,  for  the  motion. 

The  costs  obtained  upon  the  argument  of  the  demurrer,  and  which 
have  been  taxed,  are  properly  the  subject  of  set-off  against  the  costs 
obtained  by  the  plaintiff  in  the  Exchequer  Chamber.  The  taking 
of  the  plaintiff  in  execution  does  not  operate  as  a  satisfaction  of  the 
costs,  as  it  would  in  England,  the  3d  G.  3,  c.  35,  s.  31  (Ir.),  pre- 
venting it  from  having  such  an  operation  in  this  country. 

Heron%  contra. 

The  taking  the  plaintiff  in  execution  deprives  the  defendant!  of 
their  right  to  set  off  the  costs  of  the  demurrer  against  the  costs  of 
the  plaintiff  in  the  Exchequer  Chamber.  The  right  of  set-off  is 
precisely  analogous  to  that  of  lien  ;  and  if  a  party  having  a  lies 
upon  goods  takes  them  in  execution  under  a  JL  fa^  his  right  of 
lien  is  gone.     This  case  is  ruled  by  Bead  v.  McCarthy  (a). 

Lxfkot,  C.  J. 

It  appears  to  us,  that  the  statute  35  G.  3,  c  35,  s.  31,  varies 
the  effect,  in  Ireland,  of  taking  a  party  in  execution,  from  what 
it  would  have  in  England.  In  England  it  would  operate  as  a 
satisfaction;  in  Ireland  the  Act  allows  execution  to  issue;  sad 
although  the  party  is  arrested  and  remains  in  gaol,  that  does  not 
operate  as  a  satisfaction  of  the  debt.  The  Aet  of  Parliament,  is 
Ireland,  takes  away,  as  we  may  call  it,  a  privilege  which  the 
party  before  had  enjoyed,  of  being  exempted,  in  consequence  of 
of  his  arrest  and  detention,  from  the  payment  of  the  costs  due 
by  him.  The  principle  of  set-off,  therefore,  applies  to  this  esse, 
the  Act  leaving  the  party  still  liable  to  pay  the  oasts. 

CBrun  and  Hatss,  JJm  concurred. 

(a)  0  DowL  P.  Csa.  185. 
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E.  T.  1860. 
Queen'i  Bench 

In  re  O'BRIEN. 

May  3. 

W.  J.  Sidney  applied,  on  behalf  of  the  grantor,  for  leave  to  take  the  The  affidavit 

bill  of  sale  which  had  been  made  upon  the  9th  of  August  1859,  and  of  alSf  of^e 

filed  the  31st  of  August  1859,  off  the  files  of  the  Court,  and  to  have  under  the  17 

it  re-registered,  upon  the  ground  that  the  affidavit  of  the  registration  c    ^  8a    ff 

of  such  bill  of  sale  did  not  contain  the  description  and  occupation  of  omitted    to 

the  grantor,  and  of  each  of  the  attesting  witnesses  thereto,  as  re-  scription  and 

quired  by  the  17  &  18  Vie.,  c  55,  s.  1.     The  bill  of  sale,  though  ^^^^f 

imperfectly  registered  under  that  statute,  is  good  as  between  the  and  of    each 

grantor  and  the  grantee.    It  is  void  as  against  the  grantee  only,  ^toemes^An 

if  the  goods  be  in  the  apparent  possession  of  the  grantor  at  the  time  application   to 

of  the  execution :  Fonblanque  v.  Lee  (a) ;  Hatton  v.  English  (b). —  0f  V8aie  and  the 

[Hayes,  J.     By  the  Act  of  Parliament  the  oilicer  is  required  to  affidavit  of 

_,  ,  registration 

number  every  bill  of  sale  which  comes  into  the  office,  so  as  to  show  taken  off  the 

a  regular  sequence.     If  you  now  come  in  and  take  tins  bill  of  sale  ffle»    for    *°6 

off  the  file,  you  may  thereby  give  occasion  to  irregularities,  which  haying  this 

hereafter  may  be  called  in  question.     It  is  much  better  for  you,  to  ^fi^reruted " 

have  another  bill  of  sale  registered,  and  another  affidavit  of  regis-  the  proper 

tration  sworn,  with  an  engrossment  thereon  by  reference  to  the  first  ^fife  a  new 

bill  of  sale,  to  the  effect  that  each  of  the  bills  of  sale  is  made  for  the  bill  of  sale  and 
,  .  affidavit  of  re- 

same  purpose,  and  relate  to  the  same  transaction ;  but  that,  by  rea-  gUtration, 

son  of  an  irregularity  in  the  affidavit  of  registration  of  the  first  bill  **&  ■■   m" 

of  sale,  it  became  necessary  to  file  this  bill  of  sale  and  affidavit  of  re-  thereon,  refer- 

gistration.     Now  as  the  object  of  the  Act  is  to  furnish  parties  with  {^ofs^  and 

notice  of  the  transaction,  the  course  I  have  suggested  will  have  the  to  the  effect 

good  effect  of  making  all  parties,  acquainted  with  the  real  nature  of  thebiUsof  sale 

the  transaction,  should  any  conflict  arise  hereafter  between  the  gran-  is  made  for  the 

tee  of  this  bill  of  sale,  and  other  creditors  of  the  grantor.    Why  then  and  reiateto 

should  we,  who  are  the  depositories  of  this  machinery,  preclude,  or  the  same  trans- 

rather  prejudge,  all  the  questions  which  may  hereafter  arise,  by  obli-  by  reason   of 

terating  our  own  records  ?  and  why  should  we  undo  what  has  been  ^^r^Jja^|[ 

already  done,  when  all  that  is  now  required  may  be  attained  by  of  registration 

adopting  the  course  which  I  have  suggested?] — The  bill  of  sale  passes  °£  ^/ft*  had 

the  property  quoad  the  grantor  and  the  grantee :  but,  if  another  become  neces- 

bill  of  sale  be  filed,  with  an  affidavit  of  registration  relating  to  the  ^Jn<j  hill  of 

same  subject-matter,  then,  upon  any  question  arising,  the  creditors  sale  and  affida- 
vit of  registxa. 
tion. 
(a)  7  Ir.  Com.  Law  Rep,  55a 

(6)  17  EL  &  BL  94 ;  8.  C.,  3  Jnr.,  N.  S.,  294,  934  n  ;  26  Law  Jour.,  Q,  B.,  1C1. 
•  Coram  Lsfroy,  C.  J.,  O'Brien  and  Hayks,  JJ. 
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£.  T.  1860.  would  contend  that  nothing  passed  under  this  second  bill  of  sale. 

Queen' tB^nck  Tnere  j8  onlv  one  way  0f  getting  rid  of  a  bill  of  sale,  which  is,  by 
In  re  entering  satisfaction  upon  it  under  section  6  of  the  Act ;  but  that 
cannot  be  done  so  long  as  the  debt  remains  in  existence.  Again,  the 
affidavit  of  registration  must  be  filed  along  with  the  bill  of  sale;  hot, 
unless  the  entire  thing  be  commenced  de  novo,  that  cannot  be  done 
in  the  present  case.  An  application  like  the  present  was  acceded  to 
in  Re  Wright  (a),  by  Wightman,  J.,  in  England. 

Lefroy,  C.  J. 

It  appears  to  me  that  no  answer  has  been  given  to  the  obeem- 
tions  made  by  my  Brother  Hates,  and  that  to  grant  this  application 
would  lead  to  a  total  disturbance  of  the  records  required  to  be  kept 
by  the  officer  of  the  Court.  But,  further,  the  learned  Counsel  mak- 
ing this  application  has  not  pointed  out  any  mischief  or  inj  ury  which 
is  likely  to  arise  from  his  adoption  of  the  course  of  proceeding  which 
has  been  suggested.  It  is  not  possible  for  us,  upon  a  motion  like 
the  present,  to  anticipate,  nor  can  we,  nor  ought  we  to,  enter  into 
a  full  investigation  of  all  the  possible  objections  and  difficulties 
which  may  result  from  our  allowing  this  record  to  be  taken  off  the 
file.  For  these  reasons,  and  especially  for  the  reason  that  we  snoold 
be  very  slow  in  obliterating  the  records  of  the  Court,  this  application 
must  be  refused ;  the  course  of  proceeding  suggested  answering  all 
the  purposes  of  this  application,  and  being  one  from  which  no  mis- 
chief or  injury  can  result. 

O'Brien,  J. 

I  do  not  see  any  reason  why  parties,  other  than  the  grantor  and 
the  grantee,  should  be  kept  in  ignorance  of  the  real  nature  of  the 
transaction,  by  our  permitting  the  erasure  of  the  records  of  the 
Court.  I  cannot  see  any  objection  to  adopting  the  course  which 
has  been  suggested;  and,  even  were  that  case  in  England  an 
authority  upon  the  point,  I  do  not  consider  that  we  are  bound 
by  it  in  the  present  instance,  the  application  in  that  case  having 
been  made  upon  a  state  of  facts  altogether  different  from  those  relied 
on  in  this  case.  I  think,  therefore,  that  this  application  should  be 
refused. 

Hates,  J. 

I  have  already  stated  the  grounds  upon  which,  in  my  opinion, 
this  application  ought  not  to  be  granted. 

(a)  27  Law  Times,  192. 
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E.  T.  i860. 
Queen*  i  Bench. 

FITZGIBBON  v.  NAGLE.*  ^80. 

Motion  to  set  aside  a  defence  as  embarrassing,  and  as  not  travers-  To  a  count 

ing  any  material  fact,  &c. — Count ;  in  the  ordinary  form,  against  an  ^S^t,  to* 

agent,  to  whom  goods  were  consigned  for  sale  on  commission,  for  whom  goods 

not  accounting,  and  re-delivering  the  residue  of  the  goods  unsold. —  for   g^  on 

Defence;  that  the  defendant  did  not  undertake  and  promise  in  man-  commission, 
.      ,  „  for  not   ac- 

ner  and  form  as  in  the  said  count  alleged.  counting  for 

the  goods  sold, 

and  re-deliver- 

Jellett,  for  the  motion.  ing  the  unsold 

The  promise  relied  on  in  the  count  is  founded  on  a  past  consider-  j^jj®  £©  ^ 

ation,  and  is  an  inference  of  law,  arising  from  the  fact  of  the  con-  fondant  plead- 

ed   *'  that  he 
signment  and  receipt  of  the  goods  to  be  sold  on  commission :  Topham  ^d  not  under- 

v.  Braddickid).    If  the  defence  is  intended  to  traverse  both  the  take  and  pro- 

mise»  in  man- 
promise  and  the  consideration,  it  is  bad,  as  amounting  to  the  general  ner  and  form 

issue :  Dawling  v.  Wallace  (b)  ;  and  if  it  admits  the  consideration,  *■  fi^ff^  J^ 

but  denies  the  promise,  it  is  bad,  as  traversing  a  conclusion  of  law.      defence  was 

embarrassing, 
as   amounting 
W.  J.  Sidney,  for  the  defence.  to  the  general 

Dawling  v.  Wallace  was  an  ex  parte  case ;  and  the  defence  there  UBue" 
did  not  traverse  any  material  averment  in  the  plaint,  such  as  the 
accepting  of  the  bill  which  was  sued  on:  Com.  Law  Proc.  Act 
1853,  s.  70.  This  defence  goes  to  the  gist  of  the  action,  by  travers- 
ing the  contract,  which  is  a  material  fact ;  but  it  admits  the  receipt 
of  the  goods. — [Lbfrot,  C.  J.  If  that  is  the  meaning  of  the 
defence,  why  is  it  not  so  pleaded  in  terms?] — It  is  not  necessary, 
in  addition  to  traversing  the  contract  alleged  in  the  plaint,  to  go  on 
and  state  specifically  what  in  fact  was  the  contract  between  the  par- 
ties ;  because  the  plaintiff  cannot  succeed  in  his  action  unless  he 
proves  the  contract  on  which  he  sues. 

Lefboy,  C.  J. 

The  object  of  the  Common  Law  Procedure  Acts  was  to  avoid  the 
mischief  of  the  old  general  issue,  and  to  enable  parties  to  go  to  trial 
acquainted  with  what  it  is  they  are  to  try,  instead  of  leaving  the 
plaintiff  in  ignorance  of  the  defence  which  he  will  have  to  encounter 
at  the  trial.  This  defence  is  plainly  embarrassing ;  the  defendant 
must  either  deny  the  facts  alleged  in  the  plaint,  or  confess  and  avoid 
them.  It  is  not  competent  for  him  to  traverse  an  inference  of  law. 
Defence  set  aside  with  costs,  and  leave  given  to  amend. 

(a)  1  Taunt.  572.  (6)  3  Ir.  Com.  Law  Rep.  83. 

*  O'Brien,  J.,  abunte. 
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E.  T.  1860. 
Queen'*  Bench 

RONAYNE  v.  PERBIN. 

May  1. 

In  order   to    This  was  a  motion  to  remove  a  person  who  had  been  appointed, 

to^potot11^  under  the  Common  Law  Procedure  Act  1853,  a.  51,  as  next  toad 

person  as  next  for  the  defendant,  who  was  alleged  to  be  a  lunatic 

lunatic  or  a        The  Court,  having  inquired  into  the  practice  in  the  office,  directed 

minor,  satis-    that  in  future  the  Clerk  of  the  Rules  shall  not  enter  a  rule  to  appoint 

mation  as  to  &  next  friend  for  a  minor  or  lunatic  plaintiff  or  defendant,  unless  in 

the  fitness  of  addition  to  the  provisions  of  the  Common  Law  Procedure  1853, 

such  person 

must  be  far-  88,  50,  51,  the  Clerk  of  the  Rules  shall  be  satisfied,  in  the  case  of 

Ota**  of*  the*  lunatics>  °7  the  Affidavit  of  the  attorney  applying  for  such  rule,  tod, 

Rules,  by  the  in  the  case  of  minors,  by  sufficient  information,  either  by  affidavit  or 

in^for^erale;  otherwise,  that  the  person  so  nominated  as  next  friend  is  a  fit  and 

in  the  case  of  proper  person  in  that  behalf. 

lunatics  by  the 

affidavit    of 

such  attorney,  and  in  the  case  of  minors  by  affidavit,  or  otherwise. 


WILLIAMS  v.  WILLIAMS.* 
April  80. 

A  defence  to  Motion  to  set  aside  a  defence  as  embarrassing. — Trespass,  for 
topas^oMore  breaking  and  entering  the  plaintiff's  houses. — Defence,  "  that  the 
cbmna*  fregit,  "houses  in  the  plaint  mentioned  were  not,  nor  were  any  of  them, 

in  the  plaint  "tne  property  of  the  plaintiff,  as  in  the  plaint  alleged." 

mentioned  is 

not   the    pro-        „  *       - 

petty  of  the         Coates,  for  the  motion. 

jrtMntHT,  ^s  Tni8  i8  a  possessory  action.     The  plaintiff  neither  pleads  liberm 

embarrassing,    tenementum,  nor  confesses  and  avoid*     The  true  question  is  not 
aside.         ***  whether  the  houses  in  the  plaint  mentioned  were  the  property  of  the 
plaintiff;  for  mere  possession  is  sufficient  as  against  a  trespasser. 

Purcettj  for  the  defence. 

This  plea  puts  in  issue  nothing  more  than  the  fact  of  possession 
by  the  plaintiff.  It  is  equivalent  to  a  plea  that  the  houses  were  not 
the  houses  of  the  plaintiff,  which  is  a  perfectly  good  plea.  Property 
is  not  a  term  of  art ;  id  est  eujusque  proprium  quo  quisque  fruitur 
et  utitur  (Cicero  Eput.  ad  Fam^  7,  30.) — [Lkfbot,  C.  J.  The 
moment  you  raise  successfully  a  question  of  ambiguity,  you  make 

*  O'Brien,  J.,  absente. 
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WILLIAMS 
WILLIAMS. 


out  the  plaintiff's  case.  There  is  no  ground  shown  for  sending  a  E.  T.  1860. 
question  to  the  jury  as  to  the  property.  The  right  of  property—  O^*^1** 
the  right  of  possession,  and  mere  naked  possession,  are  three  distinct 
things  in  law ;  and  how  is  the  plaintiff  to  know  what  is  the  question 
you  are  going  to  try  ?  You  do  not  say  in  terms  that  the  houses  are 
not  the  houses  of  the  plaintiff. — Hates,  J.  In  Jones  v.  Chap- 
man  (a)  it  was  held,  in  trespass  for  breaking  and  entering  the 
plaintiff's  close,  that,  under  a  plea  that  the  close  was  not  the  close 
of  the  plaintiff  the  defendant  might  show  the  right  to  the  possession 
either  in  himself  or  some  person  by  whose  authority  he  acted.  Your 
plea  passes  by  the  question  of  possession,  and  raises  a  question  of 
property.] — Circumstances  may  exist  where  mere  possession  would 
not  enable  the  plaintiff  to  maintain  this  action :  Burling  v.  Read  (6). 
— [Lefboy,  C.  J.  This  form  of  pleading  is  every  way  objection- 
able. It  would  be  sufficient  to  sustain  the  action  if  the  plaintiff  was 
actually  in  possession,  or  had  a  legal  right  to  the  possession ;  and 
that  is  a  totally  different  thing  from  having  a  right  of  property.] 


Per  Curiam. 

Set  aside  the  defence  with  costs ;  leave  to  amend. 

(a)  2  Exch.  803 ;  S.  C,  18  Law  Jour.,  Ex.,  456. 
(J)  11  Q.  B.  904;  S.  C,  4  Jnr.  395;  19  Law  Jour.,  Q.  B.,  291. 


BOYD  v.  M'CLEANS.* 


AfoyS. 


Motion  on  behalf  of  the  defendants,  that  a  memorandum  of  satis-  Memorandum 

faction  be  entered  on  a  warrant  of  attorney,  filed  in  this  Court  in  j^red  to  be 

Hilary  Term  1859,  and  given  by  the  defendants  to  confess  judgment  entered  on  a 

on  a  bond  for  the  penal  sum  of  £600.  torney,   under 

The  affidavit  on  which  the  application  was  grounded  was  made  tbe,iL**  *?£'* 

by  one  of  the  defendants ;  and  it  stated  the  making  of  the  bond  in  the  defendant 

question,  the  execution  of  the  warrant  of  attorney,  and  the  filing  of  {j^jjjjj*  *wonJ 

same,  pursuant  to  3  &  4  Ftc,  c.  105,  the  payment  of  the  amount  due  of  the  8am  doe 

on  foot  of  the  bond  by  the  defendants  on  a  day  named,  and  the  anT\he  bond 

acknowledgment  by  the  plaintiff,  on  back  of  the  bond,  of  having  with     an 

received  the  sum  of  money  for  which  it  was  given  as  a  security.  ment°  on  g^e 

The  bond  itself  was  produced  in  Court,  and  the  signature  of  the  ^L°v **  f^' 

tiff  (which  was 
verified),  admitting  the  receipt  of  the  sum  for  which  it  was  given,  having  been 
produced  in  Court. 

•  Coram  Hates,  J. 
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£.  T.  1860.  plaintiff  appeared  thereon,  acknowledging  the  payment,  which  signa- 
Qutcm't  Back  tufe  wag  ftttMted  to  by  a  solicitor. 


Faloamj  for  the  motion. 

This  application  is  made  under  the  18th  section  of  3  &  4  Pie, 
c.  105,  which  enacts  "  That  it  shall  be  lawful  for  any  of  the  Judges 
"  of  the  Qourt  in  which  the  said  warrant  of  attorney,  or  copy  thereof 
"  is  filed,  to  order  a  memorandum  of  satisfaction  to  be  written  upon 
"  such  warrant  of  attorney,  or  copy  thereof  respectively,  as  aforesaid, 
"if  it  shall  appear  to  him  or  them  that  the  debt  for  which  such  war- 
"rant  of  attorney  is  given  as  a  security  shall  have  been  satisfied  or 
"discharged."  The  bond  is  in  fact  cancelled;  and  the  signature  of 
the  plaintiff,  attested  by  an  officer  of  the  Court,  acknowledging  pay- 
ment of  the  debt,  and  the  affidavit  of  the  defendant  swearing  to 
payment,  is  evidence  sufficient  to  satisfy  the  Court  that  the  debt  is 
satisfied :  Dower  v.  Dunpky  (a). 


Hates,  J. 

I  think  so ;  take  the  order. 


(a)  6  Ir,  Law  Bep.  128. 


HALL  v.  BLACKWELL.* 


May  5. 


Motion  on  behalf  of  M.  Murphy,  official  assignee,  and  J.  Hickie, 
trade  assignee  of  the  defendant,  a  bankrupt,  that  the  writ  of  JL  /&, 


Execution 
cannot  be  is- 
sued on  a 
judgment  en- 
tered on  a  warrant  of  attorney  collateral  with  a  money  bond  conditioned  for  pay- 
ment by  instalments,  until  breaches  have  been  duly  suggested  on  the  bond. 

A,  by  a  letter  of  the  4th  of  March,  proposed  to  sell  his  business  and  stock  to 
B,  for  a  sum  to  be  paid  by  yearly  payments  of  £60  per  annum,  in  monthly 
instalments  of  £5  each ;  the  whole  amount  to  be  secured,  with  interest,  by  B's 
bond,  and  by  an  assurance  on  B's  life,  to  be  effected  by  B,  who  was  to  pay  the 
premiums  thereon.  This  proposal  was  accepted  by  B,  by  a  letter  of  the  same 
month,  and  B  was  accordingly  put  into  possession  of  the  business  and  stock,  and 
executed  a  money  bond  to  A,  conditioned  for  the  payment  of  £300  and  interest; 
B  also  executed  a  warrant  of  attorney,  on  which  judgment  was  entered,  collateral 
with  the  bond,  but  no  policy  of  assurance  was  effected,  as  agreed.  B  paid  one  in- 
stalment in  the  following  June,  which  was  duly  acknowledged  by  A,  by  a  letter  of 
the  4th  of  June ;  but  default  haying  been  made  in  payment  of  subsequent  instal- 
ments, A  issued  execution  on  the  judgment,  without  suggesting  breaches. — HeU, 
that  there  was  an  agreement  that  the  purchase-money  should  be  paid  by  instalments, 
the  bond  being  referred  to  in  the  letters,  and  consequently  that  breaches  ought  to 
hare  been  suggested  before  execution  was  issued  on  the  judgment.  The  execution, 
therefore,  was  set  aside. 


*  Fitzgerald,  J.,  abtentc. 
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issued  in  this  case,  directed  to  the  Sheriff  of  the  County  of  Clare,  E.  T.  1860. 
and  under  which  the  defendant's  goods  were  sold,  on,  &c.,  be  set  &***'*&**&• 
aside,  on  the  grounds  that  the  execution  was  issued  on  foot  of  a        hall 
judgment  obtained  on  a  bond  and  warrant  of  attorney,  which  bond  9* 

was  subject  to  certain  defeasances,  and  conditions  of  such  a  nature,  BLACK 
that  the  plaintiff,  before  issuing  execution  thereon,  should  have  sug- 
gested breaches  thereon,  pursuant  to  the  statute,  &c. 

It  appeared  by  the  affidavits  of  the  trade  assignee,  and  of  the 
plaintiff,  that  the  defendant  had  been  in  the  employment  of  the 
plaintiff,  who  carried  on  a  hardware  business.  That  the  plaintiff  pro- 
posed to  sell  his  stock  and  business  to  the  defendant,  and  wrote  the 
following  letter : —  "Kilruah,  March  9,  1859. 

"  Mr.  6.  Blackwell. 
"  Dear  Sir — The  terms  on  which  I  will  dispose  of  my  shop 
and  stock  in  Eilrush  to  you  are — you  to  take  the  stock  as  stock- 
book  taken  by  yourself  (a)  last  month,  and  £30  for  fixtures,  &c ;  the 
debts  are  not  to  be  taken  by  you,  but  I  will  call  them  in  gradually, 
so  as  not  to  interfere  with  the  house.  You  are  to  pay  me  £60  per 
annum,  by  remitting  £5  per  month,  until  all  is  paid ;  if  you  remit 
more,  so  much  the  better.  The  outstanding  debt  to  bear  interest  at 
£5  per  cent,  per  annum,  until  fully  cleared  up.  Security,  a  bond 
for  the  whole  amount,  and  an  insurance  on  your  life,  say  for  £250, 
so  as  not  have  a  heavy  premium  ;  you  to  pay  the  premium. 

"Yours,         "A.  Haix." 
That  this  proposal  was  accepted  by  the  defendant,  by  a  letter, 
dated  the   1 1th  of  March  inst,  and  containing  the  following  pas- 
sage : — "  I  am  well  aware  of  the  nature  of  a  bond,  as  it  steps  in  by 
way  of  first  judgment  in  cases  of  bankruptcy."    That,  on  the  17th  of 
March  inst.,  the  defendant  executed  his  bond,  in  the  penalty  of  £600, 
conditioned  for  the  payment  of  the  principal  sum  of  £300,  and  also 
a  warrant  of  attorney  for  confessing  judgment  thereon,  whereon 
judgment  was  entered ;  but  no  policy  of  assurance  was  effected  by 
the  defendant,  pursuant  to  the  agreement ;  and  that  the  defendant 
was  then  put  into  possession  of  the  stock  and  business.    That  the 
first  instalment  of  £8.  1 4s.  Id.  was  paid,  and  acknowledged  by  the 
plaintiff  by  a  letter,  on  the  4th  of  June  1859;  and  subsequently 
several  money  dealings  took  place  between  the  plaintiff  and  defend- 
ant.    The  defendant  did  not  effect  the   insurance  on  his  life,  as 
agreed  upon,  although  requested  by  the  plaintiff  to  do  so.     That, 
without  assigning  or  suggesting  breaches,  the  plaintiff  issued  exe- 
cution on  the  judgment,  under  which  the  Sheriff  of  the  County 
of  Clare    seized   defendant's   goods.     That   on   the  day  before 
the  day   fixed    for  the  execution  sale,   the  defendant  signed  a 

(a)  Sic. 
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E.  T.  I860,  declaration  of  insolvency,  which  was  afterwards  filed  in  the  Bank* 

%!HL^_5  "  rupt  and  Insolvent  Court,  and  that  P.  Hickie  (a  creditor  of  the 

hall        defendant's)  shortly  afterwards  presented  a  petition  of  bankruptcy 

i„iJL«,   against  the  defendant,  who  was  subsequently  declared  a  bankrupt, 

and  Hickie  appointed  trade  assignee.     That  the  execution  sale  took 

place,  and  the  proceeds  of  the  sale  were  paid  over  by  the  Sheriff 

to  the  plaintiff,  upon  an  indemnity. 

R.  Armstrong  (with  him  W.  J.  Sidney),  for  the  motion. 

It  is  necessary  that  breaches  should  have  been  suggested  on  the 
bond,  before  execution  was  issued  on  the  judgment.  It  was  agreed 
that  the  purchase-money  should  be  paid  by  instalments,  although 
the  whole  amount  was  to  be  secured  by  bond ;  and  after  the  bond 
has  been  executed,  the  letter  of  the  4th  of  June  acknowledged  the 
payment  of  one.  instalment,  and  thus  connects  the  agreement  and 
the  bond  together;  Stratum  v.  Codd(a)  ;  Delaeour  v.  Murphy  (b); 
.Montgomery  v.  Byrne  (c). 

Kernan  and  T.  Lynch,  for  the  plaintiff*  the  execution  creditor. 

This  bond  is  merely  a  common  money  bond,  and  therefore  it  is 
unnecessary  to  suggest  breaches  upon  it :  Gorman  v.  Hinhs  (a). 
Secondly  ;  none  of  the  cases  cited  on  the  other  side  were  cases  of 
common  money  bonds ;  they  are  no  authority,  therefore,  in  the  pre- 
sent case.  Next,  as  to  the  letters  of  the  9th  and  11th  of  March— 
[Lemoy,  C.  J.  There  must  be  some  link  in  writing  to  connect 
those  letters  with  the  bond. — Hayes,  J.  The  question  here  is,  is 
there  sufficient  to  connect  the  bond  with  the  letters  ?] — In  all  the 
reported  cases  the  agreement  has  been  referred  to  in  the  condition  of 
the  bond,  or  in  some  collateral  writing  admittedly  connected  with 
the  bond. — [O'Brien,  J.  Harrington  v.  Coze  (e)  establishes  that 
if  the  condition  of  the  bond  is  to  pay  by  instalments,  execution  can- 
not issue  without  a  suggestion  of  breaches  on  the  bond.] — Lastly ;  the 
insurance  referred  to  in  the  plaintiff's  letter  was  not  effected,  and 
consequently  the  agreement  was  not  carried  out  on  the  defendant's 
part. 

Sidney,  in  reply. 

The  bond,  warrant  and  judgment  are  all  void  by  the  last  Bank- 
rupt Act,  20  &  21  Vic,  c.  60,  s.  333.  He  also  referred  to  the  Com- 
mon Law  Procedure  Act  1853,  ss.  145,  146  and  147,  and  to  Power 
v.Low(f). 

(a)  9  Ir.  LawBep.  1.  (6)  13  Ir.  LawBep.  195. 

(c)  2  Ir.  Com.  Law  Rep.  230.  (<Q  Batty,  527. 

(e)  3  Ir.  Com.  Law  Rep.  87.  (J)  5  Ir.  Com.  Law  Rep.  864. 


V. 
BLA.CKWELL 
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Lxfrot,  C.  J.  £.  T.  1860. 

The  question  in  this  case  is  not  what  is  the  law,  but  what  is  Q****'*^**^ 
the  agreement  of  the  parties?  That  agreement  is  contained  in  the  hall 
letters  of  the  9th  and  1 1th  of  March,  in  which  the  plaintiff  agreed 
to  sell,  and  the  defendant  to  buy,  the  stock  in  trade  and  business, 
upon  certain  express  terms:  the  defendant  was  to  pay  £60,  by 
monthly  instalments,  and  to  give  security,  by  his  bond,  for  the 
whole  amount  of  the  purchase-money.  The  agreement,  on  the 
plaintiff's  part,  is  then  carried  out  by  the  plaintiff  putting  the  defend- 
ant into  possession  ;  and,  after  the  bond  is  executed,  the  letter  of  the 
4th  of  June  passes  between  the  parties,  acknowledging  the  receipt 
of  one  instalment,  and  expressly  recognising  the  agreement.  The 
145th  section  of  the  Common  Law  Procedure  Act  1853  provides 
for  the  assignment  of  breaches  in  any  action  on  any  bond,  covenant 
or  agreement  for  payment  of  any  penal  sum  for  non-performance  of 
any  covenant  or  agreement  contained  in  any  deed  or  writing  ;  and 
here  is  a  security,  by  bond,  for  the  performance  of  an  agreement  in 
writing,  contained  in  the  letters,  which  makes  the  amount  payable 
in  instalments,  from  time  to  time ;  the  plaintiff  was  entitled  to  make 
use  of  his  security  to  enforce  the  payment  of  the  instalments,  from 
time  to  time,  in  which  he  had  agreed  to  accept  payment  of  the  pur- 
chase-money, but  not  further ;  and  I  am,  therefore,  of  opinion  that 
the  plaintiff  ought  to  have  suggested  breaches,  and  that  he  was  not 
at  liberty  to  issue  execution  for  the  whole  sum. 

O'Bbien,  J. 

I  had  some  doubt  as  to  the  agreement  contained  in  these  letters ; 
bat  I  think  it  is  an  agreement  in  writing  that  the  purchase-money 
shall  be  paid  by  instalments,  and  after  the  bond  is  passed  to  secure 
the  whole  amount,  the  letter  of  the  4th  of  June  recognises  the 
agreement ;  it  appears  to  me,  therefore,  to  amount  to  a  bond  con- 
ditioned for  the  payment  of  money  by  instalments ;  and  in  that  case 
breaches  must  be  suggested. 

Hates,  J.,  concurred. 

Motion  granted. 
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T.  T.  I860. 


CUFFE  v.  LAWSON. 
May  26. 

Trover,  and  Covbwaht.— The  plaint  sought  to  recover  the  sum  of  £76. 17s*  10i 
Sd^?8°f  «terlilk8>  *»*  contained  five  counts.  First  count,  for  breach  of 
goods by  plain-  covenant  in  not  pajing  to  the  plaintiff  £60.  4a.  sterling;  second 
[Steaded 'tis  a  ooan^  f°T  hteaeh  of  covenant  in  not  paying  the  said  sum  withii  i 
defencebyway  reasonable  time;  third  count,  for  £16.  13a.  4d.  sterling,  money  paid; 
action  for  a  fourth  count,  for  the  same  sum  of  money  tent ;  fifth  count,  on  is 
liquidated         account  stated. 

Defence.— Payment  into  Court  of  £10.  Oe.  10d.  sterling.  Aid 
a*  to  the  sum  of  £66.  17s.,  the  residue  of  the  said  sum  of  £76. 
17a.  lOd.,  the  defendant  says  that  the  plaintiff  was,  before  and  at 
the  time  of  the  commencement  of  this  suit,  and  still  is,  ndebted  t* 
defendant  in  an  amount  equal  to  the  said  sum  of  £66.  17s  **  g00* 
bargained  and  sold  by  the  defendant  to  the  plaintiff. 

And  for  goods  sold  and  delivered  by  the  defendant  to  the  plaiatift 
And  for  goods  of  the  defendant,  which  the  plaintiff  converted  to 
his  own  use. 

The  plaintiff  replied  to  the  first  two  paragraphs  of  the  defonet 
of  set-off,  and  demurred  to  the  third  paragraph  of  the  same  defence, 
which  was  for  goods  of  the  defendant  converted  by  the  plaintiff  to 
his  own  use.* 

W.  J.  Sidney  (with  him  J.  W.  Carleton),  for  the  demurrer. 
The  provisions  of  the  old  statutes  of  set-off  are  consolidated  is 
the  Common  I<aw  Procedure  Act  1853,  s.  40.    Set-off  cannot  be 


•  Nots.— The  following  points  were  noted  for  argument : — 

First.— That  the  money  sought  to  be  set  off  by  the  third  paragraph  of  tin 
defence  is  not  a  debt  or  liquidated  demand. 

Second.— That  it  is  sought  to  set  off  uiittqukbUed  damages  arising  from  s  tot 

Third.— That  it  is  sought  to  set  off  unliquidated  damages,  the  amount  of 
which  was  unascertained,  and  incapable  of  being  ascertained  at  the  tons  of  phsd- 
ing,  and  which  could  not  be  ascertained,  save  by  the  mterrentioa  of  a  jury. 

Fourth.— That  the  said  third  paragraph  confesses  the  plaintiff*f  cubs  cf 
action,  but  does  not  show  any  matter  of  legal  avoidance. 

Fifth.— That  it  is  sought  set  to  off,  as  a  croetdemand\  damages  for  the  wroajM 
conversion  of  goods,  the  amount  of  which  cross  demand  could  only  bo  atcertoined 
by  the  verdict  of  a  jury. 

Sixth.— That  the  said  third  paragraph  does  not  show  that  the  plaintiffwaf 
indebted  to  the  defendant,  before  or  at  the  commencement  of  the  nit,  or  tt  the 
time  of  filing  the  defence,  or  at  any  time ;  but  merely  shows  a  crosi  d 
sounding  in  damages. 
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pleaded  except  in  caeee  where  there  are  mutual  debit,  or  eroet 
demands,  liquidated  and  ascertained,  or  capable  of  being  ascer- 
tained, at  the  time  when  the  defence  waa  pleaded.  In  the  present 
case  the  defendant's  demand  for  the  conversion  of  his  horses  by 
the  plaintiff  is  unliquidated  and  unascertained :  Crawford  v.  Stir- 
ling (a);  Motley  v.  Inglis  (6).  The  residue  of  the  defence  being 
unobjectionable  in  point  of  law,  the  demurrer  is  rightly  limited 
only  to  the  objectionable  part  of  it :  Chit.  PL,  by  Greening,  7th  ed.> 
p.  601. 


T.  T.  1860. 
QHek'iBenck. 

CtJFTB 

an 

LAWSON. 


M.  Morris  and  J.  S.  Walsh,  for  the  defence. 

The  demurrer  is  irregular,  having  been  taken  not  to  a  distinct 
plea,  but  to  a  portion  of  a  plea ;  but  the  several  parts  of  the  defence, 
none  of  which  purport  alone  to  answer  the  action,  combine  to  make 
up  the  plea  of  set-off — [Hates,  J.  Is  that  so  ?  See  Ring  v.  Rox- 
borough  (c).]— In  any  case  this  is  not  a  case  for  general  demurrer ;  if 
the  plaintiff  was  embarrassed  by  the  defence  he  should  have  moved 
to  set  it  aside ;  but  the  defence  is  good  in  law ;  the  paragraph 
which  has  been  objected  to  is  in  trover,  and  it  is  well  settled  that 
in  trover  the  plaintiff  may  waive  the  trespass,  and  sue  for  the  value 
of  the  article :  Lamins  v.  Dorrsll  (d) ;  Young  v.  MmrskaJl  (*). 
The  value  of  the  horses  in  this  case  is  estimated,  by  the  plaintiff, 
tt  £50 ;  the  demand  is  then  a  liquidated  one,  and  liquidated  de- 
mands are  proper  subjects  of  set-off:  Morley  v.  Inglis  (f) ;  Scott  v. 
Anderson  Qf). 

CarUton,  in  reply. 

The  value  of  the  horses,  which  were  alleged  to  be  converted,  was  not 
capable  of  being  ascertained  at  the  time  when  the  defence  was  pleaded ; 
and,  according  to  the  rule  laid  down  by  Tindal,  C.  J.,  in  Morley  v. 
Inglis  (A),  is  not  the  subject  of  set-off,  which  distinguishes  it  from 
goods  sold  and  delivered,  which  are  presumed  to  have  been  sold  at 
the  market  price  of  the  day :  Castelli  v.  Boddington  (t)— -[Hayis,  J. 
Wherever  goods  hare  been  sold  and  delivered,  there  is  a  debt 
which  may  be  'set  off,  and  the  amount  must  be  ascertained  by  the 
jury.]— In  this  case  the  value  of  the  horses  is  not  the  measure  of 
damages ;  for  if  the  plaintiff  had  merely  taken  the  defendant's 
horses  out  of  the  field,  and  ridden  them  and  put  them  back  again, 


(a)  4  Esp.  207. 
(c)  3  Cr.  A  Jer.  418;  8.  C.,  2  Tyr.  408. 
(d)  2  Lord  Bay.  1210. 
(J)  Supra. 
(*)  Supra,  p.  71. 


(6)  4Bing.,N.  C.,58. 
See  2  Cr.,  M.  *  R.,  331. 
(0  1  Moo.  &Sc  110, 113. 
(?)  2  Ir.  Jnr.,  N.  S.,  422. 
(0  17  Jar.  457,  460. 
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T.  T.  1860.  he  would  be  liable  to  the  defendant  in  trover,  and  yet  the  value  of 
Qnten'tBinck.  ^  hor8es  would  not  be  the  measure  of  damages :  Countess  ofRst- 

lands   case;  1  Jfo/.,  tit,  Action  sur  Case  (L),  1;    Greening  v. 

Wilkinson  (a). 

Per  Curiam. — Allow  the  demurrer. 

(a)  1  Car.  &  P.  625. 


Jtnw4. 


KENNEDY  *.  LYNCH. 


fc^cSuge  the       ^  Harris  (with  him  Jf.  Morris)  applied  to  change  the 
venue,    after     Urease, 
plea  pleaded, 
and  Wore 

iTnot^ nrema-       P*™eU>  contra,  objected  that  the  application  was  premature,  plea 
tore.  only  having  been  pleaded,  but  issue  not  joined :  The  Guardians  ef 

the  Youghal  Union  t.  Atkinson  (a).  Until  issue  is  joined,  how  can 
it  be  known  what  is  the  question  really  to  be  tried?  and  until  that  is 
ascertained,  the  Court  is  not  in  a  position  to  decide  whether  it  would 
be  proper  to  change  the  venue  or  not.  Until  the  issues  are  served, 
it  is  competent  to  the  plaintiff,  by  replication,  if  necessary,  to  vary 
the  whole  of  the  facts  relied  on  in  the  defence ;  and  the  consequence 
of  granting  the  motion  at  this  stage  of  the  pleadings  ma y  be  that  the 
plaintiff  may  be  deprived  of  the  right  conferred  on  him  by  the  Com- 
mon Law  Procedure  Act  1:853,  of  laying  his  venue  where  he  pleases, 
upon  a  state  of  facts  which  afterwards  turn  out  to  have  no  existence. 

Lefboy,  C.  J. 

When  plea  is  pleaded,  that  suggests  what  the  issues  are  likely  to 
be,  and  the  parties  can  then  form  a  very  good  idea  of  the  question 
which  is  to  be  tried  between  them.  Should  there  be  a  new  assign- 
ment, the  Court,  upon  application,  would,  no  doubt,  make  such  order 
as  justioe  should  require. 

O'Brien,  Hates  and  Fitzgebald,  JJ.,  concurred. 
(a)  9  It.  Com.  Law  Bep.,  App.,  xvii. 
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E.  T.  1860. 

CommonPlea*. 


KERR 

v. 

THE  MIDLAND  GREAT  WESTERN  RAILWAY  CO. 

(Common  Pleas). 


April  30. 


This  was  an  application,  on  behalf  of  the  plaintiff,  that  the  costs  An  action 

*  «_  i     •**         -  *£*inst  a  com- 

already  taxed  in  this  action  should  be  referred  back  to  the  Master  mon  carrier, 

for  re-taxation,  and  that  the  plaintiff  should  be  allowed  his  full  costs  ^n£^JP°n 
of  suit,  instead  of  half  costs,  which  had  only  been  allowed  to  him  on  Law  duty,  is 
taxation,  and  that  the  defendants  should  pay  the  full  costs  of  the  ^«  ^*J 
special  jury,  which  they  had  obtained.  This  action  was  brought  or  injury  dis- 
against  the  defendants  as  common  carriers ;  and  the  summons  and  Contract/**1 
plaint  consisted  of  two  counts,  the  first  averring  the  Common  Law  within  the 
duty  of  the  defendants,  and  the  second  setting  forth  a  special  con-  jhel^drd  sec- 
tract.    The  only  issue  upon  which  the  jury  found  was  upon  the  first  tion  of  the 

J  r  _,      Common  Law 

count,  they  having  being  discharged  from  finding  upon  the  second.  The  Procedure  Act 

first  count  averred  that  the  defendants  were  common  carriers  of  Jj^^JJ1^ 

sheep,  for  hire,  from  Enfield,  in  the  county  of  Meath,  to  Dublin ;  that  plaintiff  is  not 

the  plaintiff  delivered  to  them,  as  such  common  carriers,  and  that  £J™  incase 

they,  as  such  common  carriers,  received  from  the  plaintiff,  divers,  to  herecoTersless 

wit  twenty,  sheep  of  the  plaintiff,  to  be  carried  by  them  from  Enfield  tn^defendant, 

to  Dublin,  within  a  reasonable  time,  and  within  such  reasonable  time  in  such  case, 

to  be  delivered  by  them  at  Dublin,  for  hire  and  reward,  in  that  e(j  a  special 

behalf ;  yet  that  the  defendants  did  not  carry  the  said  sheep  to  Dublin  JU17»  ftn<*   no 

.  ,  .  , ,      •  ,  ^     .  .  .  ;,..«.  certificate  hav- 

withm  a  reasonable  time :  by  reason  of  which  grievance  the  plaintiff  iDg  been  given 

was  unable  to  have  said  sheep  at  a  certain  market  held  in  Dublin  !*?  *•  *fUdSe 
upon  a  certain  day,  &c.  fell  costs  of  the 

The  plaintiff  obtained  a  verdict  for  £14 ;  'and  the  Taxing-master  8peci,d  Jury' 
refused  to  allow  more  than  half  costs,  conceiving  that  the  case  came 
within  the  provisions  of  the  243rd  section  of  the  Common  Law  Pro- 
cedure Act  1853.* 


*  Note. — The  243rd  section  provides  "  That,  in  case  the  plaintiff,  in  any  action 
of  contract  (except  for  breach  of  promise  of  marriage),  shall  recover,  inclusive  of 
costs,  less  than  £20,  or  in  any  action  for  any  wrong  or  injury  disconnected  with 
contract  (except  replevin,  or  for  slander,  libel,  malicious  prosecution,  seduction  or 
criminal  conversation),  a  sum  not  exceeding.  £5,  the  plaintiff  in  any  such  action 
shall  be  entitled  to  no  more  than  one-half  the  ordinary  costs,  unless  the  action 
has  been  brought  for  the  purpose  of  trying  a  right  to  property  more  extensive  than 
the  sum  sued  for/' 

9 


T.  W/>. 


xlri 


of  the 

,  bib  tort, 

of  the  243rd 

J.  *;;  CkOtj  em  PfiiaeYaj.  p.  416  (1*31). 
having  applied  for  aad  obtaiaed  a  special  jary,  ad 
tbe  Jadge  having  grrea  ao  certificate  that  it  was  a  fit  aad  proper 
ease  for  a  special  jarj9  tbe  carta  of  the  rpririil  jary  are  to  be  bone 
by  the  defendant*,  the  Terdict  havaag  ham  ameer  £30 : 
C*vmes/(e). 


Battersb*  aad , 

This  is  not  aa  aetJoa  *  dkroanfrtcd  with  < 
sioo  appljiog  solely  to  that  daai  of  eaaees  of  i 
of  contract  could  not  be  brought;  bat,  ia  the  | 
tiff  might  hare  soed  in  contract,  withoat  averring  the  < 
doty  of  the  defendants:  Latkmm  v.  Rmtiem(d)i  datrjr  $  Temple 
on  Carriers,  p.  130;  Forward  v.  PiUard  (e) ;  Kerns  t.  The  Belfast 
and  Balhpmena  Railway  Company  (f). 


Pallet  was  heard  in  reply. 

Cwr.ad.9nlL 


MoNAHAV,  C  J. 

Mm  1.  This  case  turns  on  the  construction  of  the  243rd  section  of  the 

Common  Law  Procedure  Act  of  1853. — [His  Lordship  read  the 
section.] — And  we  are  of  opinion  that,  in-order  to  arrive  at  the  true 
eonstroetion  of  either  of  the  clauses  of  this  section,  referring  to  con- 
tract, we  must  have  regard  to  the  entire  section  ;  and,  accordingly, 
we  conceive  that  the  Legislature  intended  to  include  in  this  section 
all  cases  in  which  a  contract  subsisted  between  the  parties.  It  is, 
therefore,  necessary,  as  forms  of  action  have  been  abolished  in  this 
country,  that  we  should  consider  what  is  the  substantial  cause  of 
action  between  the  plaintiff  and  defendants  here ;  and  although  if 
forms  of  action  still  subsisted,  this  first  count  might  be  regarded 
as  a  count  in  case,  still  we  cannot  hold  that  it  sets  forth  a  caose 
of  action  " disconnected  with  contract;**  for  a  contract  is  stated, 
although  an  express  promise  is  not  absolutely  alleged.  We  have, 
therefore,  no  doubt  that  this  case  comes  within  the  provisions  of  tbe 
243rd  section ;  and  the  consequence  is,  that  the  plaintiff  will  be 

(a)  1  Eich.,  N.  S.,  500.  (o)5B.ft  C.  609. 

(c)  llr.  Law  Rep.  201.  (d)  2B.fiC.2Q. 

(«)  1  T.  R.  38.  (f)  8  Ir.  Com.  Lew  Rep.  167. 
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only  entitled  to  half  costs.    As  regards  the  costs  of  the  special  jury,  E.  T.  I860. 
as  the  defendants  obtained  it,  and  as  no  certificate  was  given  by  the  CcmmonPimtt* 
Judge  at  the  trial  that  it  was  a  fit  case  to  be  trie.d  by  a  special  jury, 
we  are  of  opinion  that  the  defendants  must  pay  the  full  costs  thereby 
occasioned,  and  not  half  costs.    There  will  be  no  costs  of  the  motion. 

Rule  accordingly. 


POWELL 

v. 

ATLANTIC  STEAM  NAVIGATION  COMPANY. 

E.  T.  1860. 
(Exchequer)*  ^^ 

April  17. 19. 

In  this  case,  M.  Morris,  on  the  part  of  the  plaintiff,  had  obtained,  on  la  an  action 
the  3rd  of  February  1860,  a  conditional  order  to  substitute  service  jgj^  ££m. 
of  the  writ  of  summons  and  plaint,  as  the  defendant  resided  out  panv,  for  the 
of  the  jurisdiction  of  the  Court.  Jj^  *&* 

The  action  was  brought  to  recover  the  sum  of  £62.  6s.  lOd-  the  ninmoiit  and 
value  of  a  trunk,  the  property  of  the  plaintiff,  alleged  to  have  been  [hat  the  de- 
lost  by  the  defendants.     The  summons  and  plaint  contained  five  fendante    **- 

ceived    on 
counts ;  and  the  third  count,  on  which  the  plaintiff  in  this  motion  board    their 

mainly  relied,  averred  that  the  "  Defendants  were  the  proprietors  pJJJ^|ff  ^  a 

"  of  a  certain  vessel  called  the  *  Circassian/  sailing  from  New  York,  passenger  from 

"in  the  United  States  of  America,  to  Galway  in  Ireland,  and  G^ay.^th 

"  divers  other  places,  for  the  carriage  and  conveyance  of  passengers  *  trunk,  Ac* 

"  and  their  luggage,  for  reward  in  that  behalf;  and  whereas,  whilst  m  ^^  read 

"  the  said  defendants  were  such  owners  of  said  vessel,  to  wit,  in  ^p™    N0WJai 

"  the  month  of  August  1859,  at  New  York  aforesaid,  they,  the  said  way ,  and  safely 

"defendants,  received  on  board  said  vessel  the  said  plaintiff,  as  ?  ^u^^^JSJ? 

"  a  passenger  therein,  to  be  conveyed  from  New  York  aforesaid,  to  tiff. 

"  Galway  aforesaid,  together  with  a  certain  box  or  trunk  of  the  said       Breach— 

44  plaintiff,  containing  divers  goods  and  chattels  of  the  plaintiff,  to  fondants,    <Hs- 

"  wit,  &e^  of  the  value  of  £62.  6s.  10d.,  to  be  carried  and  conveyed  £g^J*  *£* 

14  in  said  vessel  from  New  York  aforesaid,   to  Galway  aforesaid,  did  not  safely 

or  securely 
carry  same  to  Galway,  but,  on  the  contrary,  go  carelessly  and  negligently 
behaved  themselves  that,  through  the  carelessness  and  negligence  of  the 
defendants,  the  box  and  its  contents  were  wholly  lost. — Held,  that  the  plaint 
stated  a  cause  of  action  within  the  jurisdiction,  which  would  justify  an  order 
for  substitution  of  service. 
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E.  T.  I860. 
Exchequer. 

POWELL 

V. 
ATLAJTTIC 
STEAM  CO. 


"  and  safely  and  securely  to  be  delivered  for  the  said  plaintiff,  at 
"  and  for  certain  reasonable  reward  to  the  said  defendants  in  that 
"behalf;  yet  the  said  defendants,  not  regarding  their  doty  in  that 
"  behalf,  did  not,  nor  would,  safely  or  securely  cany  or  convey  said 
"box  and  its  content*  from  New  York  aforesaid  to  Galway  afore- 
"  said ;  nor,  at  Galway  aforesaid,  safely  or  securely  deliver  the  same 
"  for  the  said  plaintiff:  but,  on  the  contrary  thereof,  they,  the  said 
"  defendants,  so  carelessly  and  negligently  behaved  and  conducted 
"  themselves  in  the  premises  that,  by  and  through  the  carelessness 
"and  negligence  of  the  said  defendants,  the  said  box  and  its 
"  contents,  as  aforesaid,  became  and  was  wholly  lost  to  the  plain- 
"  tiff." 

The  fifth  count  was  in  trover,  for  the  conversion  of  the  plaintiff's 
trunk. 

The  conditional  order  for  substitution  of  service  was  obtained 
upon  the  affidavit  of  the  plaintiff,  in  which  he  stated  that  the 
defendants  had  an  office  at  No.  4  College-green,  in  the  city 
of  Dublin,  and  at  Galway ;  that  John  Macnamara  Cantwell 
was  solicitor  for  the  defendants,  and  acting  for  them  in  a  cause 
then  pending,  and  "  that  the  cause  of  action  in  this  cause  arose 
"within  the  jurisdiction  of  this  honourable  Court,  and  not  ebe- 
"  where." 

On  behalf  of  the  defendants  an  affidavit  was  filed,  as  cause 
against  the  conditional  order,  by  a  person  of  the  name  of  Butler, 
the  passage  broker  of  the  defendants  at  Galway,  who  swore  that 
it  was  his  duty,  on  the  arrival  of  any  of  the  Company's  ships  at 
the  port  of  Galway,  to  see  that  the  cargo  and  luggage  of  passengers 
were  cleared  out  and  landed  and  delivered ;  that  he  had  gone  on 
board  the  "Circassian,"  on  her  arrival,  and  before  any  of  the 
passengers  or  their  luggage,  or  any  portion  of  the  cargo,  were  or 
was  landed  or  cleared  out  of  the  vessel ;  that  the  Custom-bouse 
officers  had  also  examined  the  luggage  of  every  passenger  before  it 
was  taken  out  of  the  ship ;  that  the  plaintiff  had  pointed  out  his 
luggage  among  that  on  the  deck,  with  the  exception  of  one  box 
which  he  said  he  had  brought  on  board  with  him  at  New  York; 
that  on  that  and  the  following  day  a  thorough  and  diligent  search 
was  made  for  the  plaintiff's  box,  but  that  no  such  box  was  found,  or 
was  then  on  board ;  that  the  defendants  had  not  converted  to  their 
own  use  the  plaintiff 's  luggage,  and  that  it  did  not,  after  the  arrival 
of  the  ship  at  Galway,  get  into  the  possession  of  the  defendants,  or 
any  of  their  officers  or  servants,  and  that  the  plaintiff's  box  had 
probably  been  taken  by  a  passenger  of  the  same  name,  who  bad 
landed  at  St.  John's.    Affidavits  were  also  made  to  show  that  the 
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defendants  were  an  English  Company,  and  their  registered  office  E.  T.  I860, 
was  in  London.  Exchequer. 


POWELL 

M.  Morris,  in  support  of  the  motion,  cited  Kisbey  v.  Chester  and  Vm 

ATLANTIC 
STEAM  CO. 


Holyhead  Railway  Company  (a). 


S.  Ferguson  and  R.  Dowse,  contra. 

In  Kisbey  v.  Chester  Sf  Holyhead  Railway  Company,  there 
was  a  count  for  the  detention  of  the  plaintiff's  luggage  in  Ireland. 
The  count  in  trover  in  this  case  could  not  be  sustained,  for  there 
would  be  no  evidence  to  support  it :  Smith  v.  Young  (b) ;  Verrall 
v.  Robinson  (c). 

It  is  impossible  to  distinguish  this  case  from  Watson  v.  Atlantic 
Steam  Navigation  Company  (d),  decided  in  this  Court  last  Term, 
by  Greene,  B.  That  case,  as  this,  was  for  the  loss  of  the  plain- 
tiff's luggage,  and  there  was  a  contract  alleged  to  deliver  in 
Galway ;  but,  as  here,  the  action  was  founded  on  negligence, 
and  every  affirmative  fact  constituting  the  cause  of  action  occurred 
outside  the  jurisdiction.  They  cited  Frew  v.  Stone  (e) ;  Rett  v. 
Robinson  (f) ;  Betham  v.  Fernie  (g). 

M.  Morris,  in  reply. 

The  third  count  here  is  clearly  in  assumpsit.     The  breach  is 

the  non-delivery  in  Galway.     The  contract  being  to  deliver  in 

Galway,  the  breach  could  not  take  place  until  it  was  ascertained 

whether  or  not  the  defendants  would  deliver.     The  trunk  might 

have   been  recovered  between   Newfoundland  and  Galway.      In 

Watson  v.  Atlantic  Steam  Navigation  Company,  the  vessel  was 

lost  at  sea,  and  the  whole  action  arose  out  of  that,  and  was  then 

complete. — [Gbeene,  B.     In  Watson's  case  everything  occurred 

out  of  the  jurisdiction.      The  action  might  have  been  brought 

immediately  after  the  loss  of  the  ship,  and  it  never  could  arrive 

in  Galway.] 

Cur.  ad  vult. 


No  judgment  was  given,  but  the  Court,  on  this  day,  made  the 
following  order. 

It  is  ordered  by  the  Court  that  the  conditional  order  of  the 
3rd  of  February  1860  be,  and  the  same  is  hereby,  made 

(a)  2  Ir.  Jar.,  N.  S.,  330.  (6)  1  Camp.  439. 

(c)  2  Cr„  M.  ft  R.  495.  (d)  10  Ir.  Com.  Law  Rep.  163. 

00  6  Ir.  Jur.  267.  09  4  Ir.  Com.  Law  Sep.  186. 

(g)  4  Ir.  Com.  Law  Rep.  92. 


April  19. 


1  Appendix. 

E.  T.  1860.  absolute;  and,  accordingly,  that  service  of   the   writ  of 

Exchequer.  summons  and  plaint  in  this  cause,  at  the  offices  of  the 

defendants,  in  Dublin  and  Galway,  upon  some  person  or 
persons  representing  the  defendants  therein,  and  upon 
John  M.  Cantwell,  be  deemed  good  service  of  the  said  writ 
upon  defendants. 


INDEX. 


ABATEMENT. 
See  Promissory  Note. 

ABOLITION  OF  FORMS  OF 
ACTION. 
See  Use  and  Occupation. 

ACCOMPLICE. 
See  Corrupt  Practices  Preven- 
tion Act  1854. 

ACQUIESCENCE. 
See  Grand  Jury  Act. 

ACTION  FOR  RENT. 
To  an  action  for  £40  arrears  of  rent, 
the  defendant  pleaded,  by  way  of 
equitable  defence,  as  to  £14.  2s.  0±d., 
part,  &c.,  that  R.  had  purchased  the 
arrears  from  the  plaintiff's  testator, 
and  that  the  plaintiff  therefore  was 
suing  as  R.'s  trustee.  That  after  R.  had 
purchased  the  arrears,  and  before  this 
action,  R.  was  indebted  to  P.  in  a 
sum  of  £14.  2s.  0£d<,  being  the 
balance  of  a  sum  of  £20,  which  R. 
had,  by  agreement  bearing  date  the 
24th  of  March  1855,  promised  to  pay 
to  P.,  on  receiving  "  full  legal  posses- 
sion of  certain  premises  from  P.  and 
his  wife ;  "  and  that  although  R.  did 
receive  such  u  full  legal  possess  ion ," 
yet  that  he  only  paid  £5.  17s.  U£d., 
leaving  a  balance  of  £14.  2s.  0£d.  due. 
That  P.  assigned  the  latter  debt  to 
the  defendant ;  and  that  P.  and  the 
defendant  mutually  agreed  that  R. 
should  retain  the  debt  so  due  by  him 
to  P.,  in  satisfaction  of  so  much  of 
the  arrears  of  rent ;  of  which  R.  had 
notice.  It  appeared  from  certain  let- 
ters, which  comprised  the  above  agree- 


ment of  the  24th  of  March  1855,  and 
which  the  Court  permitted  to  be 
used  on  the  argument,  upon  the  au- 
thority of  Armstrong  v.  Turquand 
(9  Ir.  Com.  Law  Rep.  32),  that  the 
agreement  was  for  payment  of  £20, 
to  P.  and  his  wife,  upon  R.  receiving 
from  them  full  legal  possession  of 
certain  premises,  of  which  they  were 
jointly  seised  as  tenants  for  life. — 
ffeld,  insufficient,  as  an  equitable  de- 
fence.    C.  P.   Colles  v.  Prendergast 
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ADVERSE  POSSESSION. 

A,  the  owner  of  a  fee-simple  estate,  let 
C  into  possession  of  a  portion  of  the 
lands,  as  tenant  at  will.  Subse- 
quently, in  1806,  the  lands  were  settled 
by  A  upon  himself  for  life,  with  re- 
mainder to  B  in  fee.  A  died  in  1811. 
C  continued  in  possession,  without 
payment  of  rent  or  acknowledgment 
of  title,  until  1847,  when  he  assigned 
his  interest  to  his  son  D,  the  defend- 
ant, and  died  in  1857.  In  1830,  a 
mortgage  in  fee  was  executed  by  the 
devisee  of  B,  which,  by  mesne  assign- 
ments, became  vested  in  one  of  the 
plaintiffs,  who,  in  1859*  brought  an 
ejectment  on  the  title  against  D. — 
Held,  that,  assuming  the  possession  of 
C  not  to  have  been  adverse  at  the 
date  of  the  execution  of  the  mortgage 
in  1830,  the  mortgagee,  who  had  re- 
ceived interest  within  twenty  years 
next  before  the  bringing  of  the 
ejectment,  was  entitled,  by  the  1  W.4 
and  1  Fife,  c.  28,  to  recover  posses- 
sion, though  more  than  twenty  years 
had  elapsed  since  the  title  of  the  mort- 
gagee had  accrued. 

Qtuere — Whether  the  possession  of  C 

A  L 
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AFFIDAVIT. 


ATTACHMENT  ORDER. 


became,  in  1811,  upon  the  death  of 
the  tenant  for  life,  advene  to  the  re- 
mainderman ? 

An  affidavit,  sworn  by  a  party  for  the 
purpose  of  parliamentary  registration, 
under  the  10  G.  4,  c.  8,  in  which  it 
was  stated  that  he  held  under  a  lease, 
and  an  entry,  made  in  the  registry- 
book  by  the  Clerk  of  the  Peace,  stat- 
ing, amongst  other  particulars,  the 
life  in  the  lease  to  be  that  of  the 
tenant,  were  produced  as  secondary 
evidence  of  such  a  lease. — Held,  that 
inasmuch  as  such  entry  was,  by  the 
statute,  directed  to  be  made  by  the 
Clerk  of  the  Peace,  from  the  contents 
of  the  affidavit,  which  was  silent  about 
the  terms  of  the  lease,  his  act  was,  to 
that  extent,  extra-ministerial,  and  the 
entry  could  not  be  made  evidence 
thereof.  C.  P.  Eyre  v.  Walsh      346 

AFFIDAVIT., 
See  Adverse  Possession. 

AMENDMENT. 

See  Award. 

ANNUITY. 
See  Separation  Deed. 

APPEAL. 
See  Justice  of  the  Peace. 

APPEARANCE,  TIME  FOR. 
See  Procedure  Act. 

APPORTIONMENT. 
See  Registry  Appeal,  4. 

ARBITRATION. 
See  Award. 

Rai  l  wat9      Consolidation 
Acts,  1,  2. 

ARREST. 
See  Assault. 
Barrister. 

ASSAULT. 
To  an  action  for  assault  and  false  im- 


prisonment on  a  false  charge,  the  de- 
fendant pleaded,  by  way  of  justifica- 
tion,   that    an    application,   by  the 
plaintiff  in   the  present  action,  for 
compensation  for  a  malicious  burning, 
had  been  refused  at  a  Presentment 
Sessions  held  at  the  Court-boose  of 
P.,   of  which  Presentment  Sessions 
the  defendant,  before  whom  informa- 
tions (pursuant  to  the  6  &  7  W.  4, 
c.  1 16,  s.  137)  had  been  sworn  by  the 
plaintiff  at  Petty  Sessions,  was  Chair- 
man; that  the  plaintiff,  after  the  re- 
fusal of  the  application,  was  allowed 
to  make  copies  from  the  informations, 
haying  been   first  cautioned  not  to 
take  away  the  informations ;  bat  that, 
during  the  temporary  absence  of  the 
Chairman,  in  discharge  of  his  doty, 
the  plaintiff  was  about  to  leave  the 
Court-house,   with   the  informations 
in  his  pocket,  when   the  Chairman, 
who  had  then  returned  to  Court,  in 
order  to  prevent  the  plaintiff  from  ab- 
stracting the  informations,  directed  a 
constable,  in  whose  view  the  whole 
proceeding  had  occurred,  to  take  the 
informations  from  the  plaintiff;  that 
the  constable  did  accordingly  detain 
the  plaintiff,  and  take  the  informations 
from  him,  and  that,  in  so  doing,  no 
unnecessary  violence  was  used,  which 
was  the  assault  and  false  imprison- 
ment complained    of. — Held,   over- 
ruling a  demurrer  to  the  defence,  that 
the  above  justification   was  a  good 
answer  to  the  action.   Q.  B.   Gowing 
v.  Walsh  431 

ASSESSMENT  OF  DAMAGES. 
See  Railways  Clauses  Acts,  1, 2. 

ASSIGNMENT  OF  BREACHES. 
See  Bond. 

ATTACHMENT. 
See  Weighmaster. 

ATTACHMENT  ORDER. 

See  Bond. 

Practice,  3. 


AWARD. 


BOUNDARIES. 
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AWARD. 

The  Court  will  not  remit  for  amend- 
ment an  award  which  is  not  void  upon 
the  face  of  it;  and,  therefore,  where 
in  an  action  referred  to  arbitration, 
the  reference  having  provided,  "that 
the  costs  of  said  reference,  and  of  the 
said  action,  whether  any  such  should 
be  paid,  and,  if  any,  whether  same 
should  be  full  or  partial  costs  should 
be  in  the  discretion  of  J.  M."  (one  of 
the,  arbitrators) ;  and  the  award  as  to 
the  costs  was  as  follows: — "I,  the 
said  J.  M.,  do  also  award,  adjudge 
and  determine,  of  and  concerning  the 
matters  so  referred  to  me  solely:  I 
award,  order  and  direct  that  the  said 
defendant  do  and  shall  pay  to  the 
plaintiffs  their  costs  of  the  said  action, 
and  of  the  aforesaid  reference." — 
Held  (upon  appeal  from  an  order 
made  by  a  Judge  in  Chamber,  re- 
mitting the  award  to  the  arbitrator 
for  amendment),  that  the  award,  not 
being  void  upon  the  face  of  it,  should 
not  be  remitted  to  the  arbitrator  for 
amendment. 

Held  also,  that  the  plaintiff  was  entitled, 
under  the  award,  to  his  full  costs, 
although  the  sum  awarded  as  damages 
was  only  £1.  C.P.  Cleary  v.  Cleary 

329 
BAKERS  ACT. 
See  Conviction. 

BARRISTER. 
A  practising  barrister,  who  had  been 
attending  in  the  Hall  of  the  Four- 
courts,  and  had  there  received  a  brief 
in  a  case  set  down  for  hearing  upon 
that  day,  but  which,  prior  to  his  re- 
ceiving the  brief,  had  been  postponed 
till  the  next  day,  was  arrested,  while 
returning  homewards,  on  the  same 
day. — Held  (dubitantibus  Ball  and 
Christian,  JJ.),  that  he  was  entitled 
to  be  discharged  from  arrest,  on  the 
ground  of  privilege.  C.  P.  Ruben- 
stein  v. -  386 

BOND. 
The  defendant  executed  a  bond,  with 


warrant  of  attorney  to  confess  judg- 
ment, in  the  penal  sum  of  £620,  the 
only  condition  of  the  bond  being  for  the 
payment  of  £310,  and  interest. — Con- 
temporaneously with  the  execution  of 
the  bond,  the  plaintiff  wrote  a  letter  to 
the  defendant,  by  which  he  undertook 
that,  upon  the  defendant  effecting  a 
policy  of  assurance  on  his  life,  in  favour 
of  the'plaintiff,  for  the  sum  of  £310,  and 
paying  interest  thereon,  upon  the  days 
therein  specified,  that  he  would  not 
put  the  bond,  or  a  judgment  thereon, 
in  force. — Held,  that  in  order  to  en- 
title the  plaintiff  to  issue  execution, 
it  was  not  necessary,  either  formerly 
under  the  9  W.  3,  c.  10  (/r.),  or  now, 
under  section  145  of  the  Common 
Law  Procedure  Act  1853,  which  is 
substituted  for  that  statute,  to  assign 
breaches ;  the  object  of  the  bond,  in 
reserving  the  payment  of  the  penal 
sum,  not  being  to  secure  the  perform- 
ance qf  some  duty  or  agreement,  but 
to  secure  the  payment  of  a  sum  certain, 
which  was  a  bona  fide  subsisting  debt. 

The  Suitors'  Fee-fund  is  "money," 
within  the  meaning  of  section  135  of 
the  Common  Law  Procedure  Act  1853 
(per  Lefroy,  C.  J.  and  O'Brien,  J.), 
and  as  such  is  chargeable  by  an  attach- 
ment order  made  under  that  section 
(Hates,  J.,  dubitante). — The  word 
"money,"  which  occurs  in  the  first 
and  third  clauses,  but  is  omitted  from 
the  second  clause  of  section  135,  must 
be  imported,  by  implication,  into  such 
second  clause,  in  order  to  effectuate 
the  clear  intention  of  the  Legislature 
to  deal  with  "  money  "  in  that  section, 
and,  by  so  importing  it,  to  prevent 
section  135  being  rendered  completely 
nugatory  as  to  "  money." 

When  the  intention  of  the  Legisla- 
ture can  be  collected  from  the  statute 
itself,  words  may  be  modified,  altered 
or  supplied  in  the  statute,  so  as  to 
obviate  any  repugnancy  to,  or  incon- 
sistency with,  such  intention.  Q.  B. 
Quin  v.  O'Keeffe  393 

BOUNDARIES. 
See  Deed,  2. 


566  BREACHES. 

BREACHES. 
See  Bond. 

BRIBERY. 

See  Corrupt  Practices  Preven- 
tion Act. 

BRIDGE. 
See  Grand  Jury  Act.     " 

CERTIORARI. 
See  Grand  Jury  Act. 

CESTUI  QUE  VIE. 
See  Lease,  2. 

CIRCUMSTANCES  OF  PARTIES, 
PROOF  OF  IN  ACTION  FOR 
MONEY  LENT. 
See  Evidence. 

CLAIMANT,  LIABILITY  OF  TO 
BE  EXAMINED. 
See  Registry  Appeal,  6. 

COMMONAGE  AND  TURBARY. 
See  Lease,  1. 

CONSIDERATION. 

See  Marriage  Settlement. 

Separation  Deed. 

CONSTRUCTION. 
See  Bond. 
Deed,  2. 
Document. 

CONTRACT. 

The  plaintiff  and  defendant  agreed  that 
the^  plaintiff  should  take  defend- 
ant's  mare  in  exchange  for  that  of 
plaintiff;  that  the  defendant  should 
give  plaintiff  the  half  of  the  winnings 
of  her  two  first  races,  or,  in  case  she 
should  be  sold  before  then,  the  de- 
fendant should  pay  the  plaintiff  one- 
third  of  what  she  should  be  sold  for. 

Held,  that  the  above  agreement,  being 
one  simply  to  give  an  increased  price 
for  the  mare,  upon  the  occurrence  of 


CONVICTION. 

a  state  of  facts  .which  might  add  to 
her  value,  was  a  legal  contract,  and 
not  in  the  nature  of  a  wager. 

The  defendant's  mare  having  won 
a  prise  of  £50  at  a  horse-race,  the 
conditions  of  which  were  that  a  sub- 
scription should  be  made  up,  of  the 
worn  of  three  sovereigns  each,  sub- 
scribed by  the  owners  of  the  horses, 
and  a  sum  of  thirty  sovereigns  added 
thereto,  out  of  the  race  fond,  out  of 
which  the  expenses,  and  a  sum  of 
£1. 10s.;  were  to  be  deducted  and  paid 
to  the  treasurer,  and  £3.  3s.  to  the 
owner  of  the  second  horse  :—Beld, 
that  the  races  referred  to  in  the  agree- 
ment were  to  be  such  as  were  kg*!, 
within  the  8  &  9  Ft*.,  c  109,  a.  18, 
and  that  the  race  in  question  satisfied 
the  requirements  of  the  statute.  C.  P. 
Crofton  v.  Colgan  133 

CONSTBUCTION  OF  STATUTE. 
See  Bohb. 

Conviction. 

CONVICTION. 
The  1  &  2  Vic,  c.  28  (Bakers  Act),  does 
not,  either  expressly  or  by  necessary 
implication,  repeal  any  part  of  the 
Market  Juries  Acts  (27  G.  3,  c  46, 
Jr.,  and  28  G.  3,  c  42,  Ir.\  the  ju- 
risdiction created  by  the  former  Act 
being  superadded  to,  and  not  substi- 
tuted for,  the  authority  conferred  on 
market  juries  by  the  latter  Acts; 
and,  therefore,  maVket  juries  are  justi- 
fied, under  the  Market  Juries  Act,  in 
seizing  meal  mixed  with  other  meal 
of  an  inferior  quality,  and  so  fraudu- 
lently and  illegally  exposed  or  made 
up  for  sale ;  and  in  taking  such  mix- 
ture and  the  offender  before  the  Chief 
Magistrate,  who  is  empowered  to  deal 
with  the  case  pursuant  to  the  1  &  2 
Vicn  c.  28. 

Per  Lbfbot,  C.  J. — The  mere  re- 
cital in  a  subsequent  statute,  of  an  in- 
tention to  repeal  a  former  specific  sta- 
tute, will  not  operate,  by  implication, 
to  repeal  the  former  statute.  In  order 
to   accomplish  such  a  repeal,  there 


CORRUPT  PRACTICES  ACT. 


DEED, 
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must  be  a  clause  to  that  effect  in  the 
latter  statute.     ,     . 

Per  Lefboy,  C.  J. — Mere  general 
words  in  a  subsequent  affirmative 
statute,  not  referring  expressly  to  a 
former  specific  statute;  are  not  suffi- 
cient to  effect  a  repeal  of  the  former 
statute,  if  both  statutes  can  stand  to- 
gether.    Q.  B.    Mahony  v.  Wright 

420 

CORRUPT  PRACTICES  PRE- 
VENTION ACT. 

See  Penalties. 
Practice,  4. 
In  ah  action  for  a  penalty,  brought 
under  the  Corrupt  Practices  Preven- 
tion Act  1854,  s.  2;  for  offering  a 
bribe  to  a  voter,  the  only  evidence 
against  the  defendant  was  the  un- 
corroborated testimony  of  the  plain- 
tiff, who  was  the  party  sought  to  be 
bribed.  The  plaintiff  admitted  hav- 
ing entered  into  such  a  negotiation 
with  the  defendant  as  would  have 
subjected  himself  to  an  action  for  a 
penalty,  under  section  3  of  the  same 
Act.  It  having  been  objected  that 
the  defendant  could  not  be  convicted 
upon  the  above  evidence,  in  the 
absence  of  corroboration,  inasmuch  as 
the  plaintiff  was  to  be  regarded  in  the 
light  of  an  accomplice : — Held,  that, 
assuming  an  analogy  to  exist  between 
criminal  cases  and  penal  actions, 
there  was  no  inflexible  rule  of  law 
which  rendered  illegal  a  conviction 
obtained  upon  the  uncorroborated 
testimony  of  an  accomplice. 

Held  also,  that  no  such  analogy 
existed  between  criminal  cases  and 
actions  for  penalties,  and  that  the  case 
was  rightly  submitted  to  the  jury, 
upon  the  sole  evidence  of  the  plain- 
tiff.    C.  P.     M'Clory  v.  Wright 

514 
COSTS. 

See  Award. 
Penalties. 
Practice,  5. 

COVENANT. 
See  Lease,  2. 


DEED. 

1.  Where  the  witnesses  to  the  original 
deed  were  "T.  F.,"  "  S.  M.,"  "E. 
H."  (no  additions  being  annexed  to 
any  of  these  names),  and  in  the 
memorial  appeared  the  words,  i*  which 
said  deed  and  this  memorial  are  wit- 
nessed by ,"  followed  by  a  blank, 

anchthe  grantor's  name  and  seal ;  and 
subsequently,  these  words  "  signed, 
sealed  and  executed  in  the  presence 
of  T.  F.,  S.  M."  (without  any  addi- 
tions), followed  by  an  affidavit  by 
S.  M.,  verifying  the  signature  of  the 
deed  by  the  grantor  and  several  of 
the  grantees,  and  stating  that  de- 
ponent bad  seen  the  memorial  exe- 
cuted by  the  grantor,  and  that  he 
(deponent)  was  one  of  the  subscrib- 
ing witnesses  to  the  deed  and  the 
memorial: — Held,  that  the  registry 
was  invalid,  on  the  ground  of  the 
memorial  not  containing  the  names 
of  said  T.  F.  and  S.  M. 

The  tenant  for  life  under  the  fore- 
going settlement  granted  a  lease  for  a 
certain  term,  provided  that  his  title 
should  so  long  subsist. — Held,  that 
the  lease,  when  registered,  displaced 
the  unregistered  settlement,  and  that 
the  lessee  became  entitled  to  hold  for 
the  term,  unaffected  by  the  fact  of  the 
lessor  having  been,  at  the  date  of  its 
execution,  only  tenant  for  life.  C.  P. 
Harding  v.  Carry  140 

2.  A  deed  of  conveyance  from  the  In- 
cumbered Estates  Court  granted  "  All 
that  part  of  B.,  together  with  the 
kelp-shore,  containing  443  acres,  and 
described  in  the  annexed  map;  to- 
gether with  the  sea-weed  cast  on  the 
said  kelp-shore,  subject  to  the  tenan- 
cies in  the  schedule  annexed." 

The  map  annexed  to  this  deed  drew 
the  boundary  line  along  the  high- 
water  mark  upon  the  shore ;  and  the 
description  of  the  kelp-shore  in  the 
schedule  tallied  in  measurement  with 
the  deed,  supposing  the  boundary 
line  to  be  the  high- water  mark. — 
Held,  that  parol  evidence  was  not 
admissible   to  show  that   the  words 
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DEFENCE. 


EJECTMENT. 


"  kelp-shore  "  would  include  the  por- 
tion between  high  and  low-water 
mark,  the  terms  of  the  deed  describ- 
ing the  subject-matter  of  the  grant 
with  sufficient  certainty. 

Held  also,  that  the  shore  between 
high  and  low-water  mark  did  not 
pass  by  the  deed.  That  the  "  kelp- 
shore  "  was,  by  reference  to  the  map 
and  schedule,  rendered  a  certain  and 
specific  description,  and  that  the 
maxim  of  falsa  designaiio  did  not 
apply.    £.    Boyle  v.  Mulholland 
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DEFENCE. 

See  Equitable  Defence. 
Promissory  Note. 
Trespass,  q.  c.  f. 

DELIVERY  AS  AN  ESCROW. 
See  Document. 

DEMAND   OF  RENT. 
See  Ejectment,  1. 

DEMISE. 
See  Tbe8FA8S. 

DEMURRER. 

See  Lord  Campbell's  Act. 
Promissory  Note. 
Railways      Consolidation 

Acts,  1. 
Use  and  Occupation. 

DEVISE.       . 
See  Marriage  Settlement. 

DISCRETION  OF  MAGISTRATES. 
See  Mandamus. 

DESCRIPTION. 

See  Deed,  1. 
Lease,  1. 

DISQUALIFICATION. 
See  Quo  Warranto,  1. 


DOCUMENT. 

N.,  a  candidate  for  the  office  of  sexton 
in  a  parish  church,  solicited  the  ap- 
pointment from  B.,  who  had  the  sole 
right  of  nomination.  B.  wrote  and 
delivered  to  him  the  following  docu- 
ment :— "  Dublin,  12th  of  July  1858. 
— This  is  to  certify  that  I  approve  of 
J.  N.  being  appointed  to  the  situation 
of  sexton  to  the  parish  of  St.  An 
vacant  by  the  resignation  of  T.  O'C. 
—To  all  whom  it  may  concern. — 
W.  B.,  Vicar."— JSfeta,  that  this  docu- 
ment amounted  to  an  actual  present 
appointment  of  N. 

Held  also,  that  the  parol  evidence 
of  B.  was  inadmissible  to  explain  the 
document,  and  show  that  it  referred 
to  a  future  appointment. 

Semble. — The    circumstances     (if 

.  any  there  were)  attending  the  deli- 
very of  the  document  to  N.  by  B. 
might  be  submitted  to  the  jury  as 
evidence  from  which  they  might  in- 
fer that  the  document  was  an  escrow, 
or  conditional  appointment.  E.  New- 
enham  v.  Smith  245 

EASEMENT. 
See  Trespass. 

EJECTMENT. 

1.  Certain  premises  were  held  under  a 
written  agreement,  which,  after  de- 
claring that  the  rent  was  to  be  paid 
monthly  in  advance,  contained  the 
following  clause : — "  In  case  I  fail  in 
the  punctual  payment  of  said  monthly 
payments,  and  that  any  of  them  shall  be 
in  arrear  for  six  weeks  after  the  period 
at  which  same  ought  to  be  paid,  pur- 
suant to  this  agreement,  the  said 
A.  C,  his  heirs  and  assigns,  shall  be 
at  liberty  to  re-enter,  and  take  pos- 
session of  the  building,  without  re- 
sorting to  any  legal  process  for  that 
purpose/' — Held,  that  this  provision 
merely  gave  to  the  lessor  a  right  of 
re-entry,  to  enforce  which  a  formal 
demand  of  rent  was  necessary. 

Thomas  v.  Packer   distinguished. 
C.  P.    Barry  v.  Glover  1 13 


EJECTMENT. 

2.  In  ejectment  on  title,  a  new  trial  will 
not  be  granted  on  the  ground  of 
newly-discovered  evidence,  when,  by 
the  exercise  of  due  diligence,  such 
evidence  might  have  been  obtained 
and  produced  at  the  former  trial. 
Q.  B.     Cahill  v.  Hartnett  439 

3.  In  ejactment  on  title,  a  new  trial 
will  not  be  granted  on  the  ground  of 
newly-discovered  evidence,  when  the 
party  applying  for  the  new  trial  was, 
before  the  former  trial,  aware  of  the 
existence  of  the  evidence,  and  might, 
on  a  proper  application  for  that  pur- 
pose, have  obtained  a  reasonable  post- 
ponement of  the  former  trial  until  he 
had  obtained  such  evidence. 

Rules  by  which  the  Court  is 
governed  as  to  granting  a  new  trial 
on  the  ground  of  newly-discovered 
evidence.  The  Court  is  slow  to  re- 
lax such  rules  in  cases  of  ejectment 
on  title.     Q.  B.     O'Gracty  v.  Dwyer 

440 

EJECTMENT  FOR  NON-PAY- 
MENT  OF  RENT. 

By  indenture  in  1761,  D.  O'Callaghan, 
sen.,  demised  lands  to  Nash,  for  two 
lives,  and  such  other  lives  as  should 
for  ever  thereafter  be  added,  pur- 
suant to  the  covenant  for  perpetual 
renewal  therein.  In  1769,  Nash  demis- 
ed the  same  lands  to  Withers,  for  993 
years;  and  in  1782,  Withers  demised 
the  lands  to  Atkins,  for  950  years,  at  a 
profit-rent.  Both  the  lives  in  the 
lease  of  1761  being  dead,  that  lease 
was  renewed  in  1794  to  Nash's  repre- 
sentatives, by  C.  O'Callaghan  (heir- 
at-law  of  D.  O'Callaghan,  sen.),  for 
the  lives  of  two  persons,  the  survivor 
of  whom  died  in  1837.  In  1807, 
C.  O'Callaghan  became  assignee  of 
Nash's  interest.  From  1823  to  1849, 
the  assignees  of  Atkins'  interest  paid 
to  D.  O'Callaghan,  jun.  (heir-at-law 
of  C.  O'Callaghan),  as  assignee  of 
Nash's  interest,  the  rent  reserved  by 
the  lease  of  1769,  and  also,  during 
the  same  period,  paid  to  the  repre- 
sentatives of  Withers  the  profit-rent 


EJECTMENT,  &c.        569 

reserved  by  the  lease  of  1782  ;  but 
no  rent  was  paid  after  1849*  In 
1851,  D.  O'Callaghan,  jun.,  brought 
ejectment  for  non-payment  of  the  rent 
reserved  by  the  lease  of  1769,  and 
recovered  possession  of  the  lands ; 
but  the  representatives  of  Withers 
were  not  served  with  O'Callaghan's 
ejectment.  In  1858,  Withers'  re- 
presentatives having  brought  eject- 
ment for  non-payment  of  the  rent 
reserved  by  the  lease  of  1782  : 
— Held,  affirming  the  judgment  of 
the  Queen's  Bench,  that  this 
ejectment-  was  not  maintainable, 
the  tenancy,  if  any,  being  nothing 
more  than  a  parol  yearly  tenancy, 
created  by  overholding,  and  payment 
of  rent  from  1837 — [Pigot,  C.  B., 
dis8entiente.~\ 

The  Irish  statutable  ejectment  for 
non-payment  of  rent  cannot  be  main- 
tained upon  a  tenancy  created  by  a 
parol  demise  from  year  to  year,  ex- 
press or  implied. — [Pigot,  C.  B.,  dis- 
sentiente.'] 

Notwithstanding  the  covenant  for 
perpetual  renewal,  by  D.  O'Callaghan, 
sen.,  in  the  lease  of  1761,  and  even 
assuming  that  Nash  and  his  repre- 
sentatives were  bound  to  keep  up 
that  lease  by  due  renewals,  in  order 
to  keep  on  foot  the  term  of  993  years 
demised  by  Nash  to  Withers  in  1769, 
the  result,  at  Law,  of  the  assignment 
of  Nash's  interest  to  the  heir-at-law 
of  D.  O'Callaghan,  sen.,  in  1807,  was 
to  merge  the  lease  of  1761,  and  the 
renewal  thereof,  in  the  reversion, 
and,  therefore,  upon  the  fall  of  the 
lives  in  that  lease  and  renewal,  to 
destroy  the  term  of  993  years,  which 
depended  thereon  for  its  continuance, 
the  doctrine  of  enlargement  not  being 
applicable  to  such  a  state  of  facts,  so 
as  to  keep  the  term  subsisting. — 
[Pigot,  C.  B.,  dissentiente.'] 

A  tenancy  which  arises  from  over- 
holding,  and  payment  of  rent  after  the 
expiration  of  a  lease,  is  a  parol  ten- 
ancy from  year  to  year,  arising  by 
implication  of  law,  though  regulated 
by  such  of  the  provisions  of  the  ex- 
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pired  lease  as  are  Applicable  to  a  ten- 
ancy from  year  to  year. 

The  rule  of  Law,  that,  although 
the  tenant  is  estopped  from  disputing 
the  title  of  the  landlord  under  whom 
he  has  taken  possession,  yet  he  is  at 
liberty  to  show  that  the  landlord's  title 
has  determined,  applies  to  a  statutable 
ejectment  for  non-payment  of  rent, 
as  well  as  any  other  species  of  action. 

Per  Monahan,  C.  J—The  5  G. 
2,  c.  4,  s.  4  (7r.)t  applies  only  to 
surrenders  of  existing  leases,  and  not 
to  cases  where  leases  have  determined 
at  Law. 

The  object  and  effect  of  the  Irish 
Ejectment  Statutes  considered. 

Thomas  v.  Packer  (1  H.  &  N.  669 ; 
S.  C,  3.  JurM  N.  S.,  143;  26  Law 
Jour.,  Eich.,  207)  considered  in  re- 
ference to  the  Irish  Ejectment  Sta- 
tutes. Q.  B.  &  Ex.  Ch.  Foot  v. 
Warren  1 

EMBARRASSING  PLEA. 

See  Magistrates. 
Pleading,  J. 

ENLARGEMENT. 
See  Ejectment    fob   Non-pay- 
ment of  BENT. 

ESTOPPEL. 

See  Ejectment    for  Non-pay- 
ment of  Rent. 

EQUITABLE  DEFENCE. 
See  Action  for  Rent. 

EXECUTION. 
See  Practice,  5. 

EXCEPTIONS. 
See  Practice,  5. 

EVIDENCE. 
See  Adverse  Possession.    • 
Document. 
Oral  Slander. 
Registry  Appeal,  2,  3,  6. 


GRAND  JURY  ACT. 

In  an  action  for  money  lent,  evidence  of 
the  poverty  of  the  alleged  lender  is 
admissible  upon  the  issue  whether  or 
not  the  money  was  lent.  E.  Bowling 
v.  Bowling  236' 

EVIDENCE  OF  VALUE. 
See  Registry  Appeal,  2. 

FALSA  DESIGNATIO. 
See  Deed,  2. 

FALSE  IMPRISONMENT. 
See  Assault. 

FORMS  IN  PROCEDURE  ACT. 
See  Use  anp  Occupation. 

FRAUDULENT  REPRESENTA- 
TION. 

See  Promissory  Note. 

GAME  LAWS. 

A  party  having  a  sufficient  property 
qualification  to  kill  game,  where  the 
lease,  of  which  he  holds  the  reversion, 
reserved  "free  liberty  to  the  lessor, 
his  heirs  and  assigns,  his  and  tbeir 
servants  and  followers,  to  hunt,  hawk, 
fish  and  fowl  upon  the  demised  pre- 
mises,'9 is  entitled  to  employ  a  ser- 
vant, not  possessing  the  property  qua- 
lification required  by  the  10  W.  3rc 
8,  s.  8,  to  kill  and  hunt  game  in  his 
absence. 

Held  also,  that  where  a  special 
verdict  is  defective,  in  not  finding  a 
material  fact,  but  simply  leaving  it  a 
matter  of  inference,  it  is  competent 
for  the  Court  to  awards  venire  de 
novo.  Ex.  Ch.  Foott  v.  Hudson  509 

GENERAL  WORDS. 
See  Deed,  2.  » 

GRAND  JURY  ACT, 

A  presentment  for  a  bridge  had  been 
passed  by  the  grand  jury,  and  fiated; 
voluntary  contributions  were  raised 
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in  aid  of  the  presentment,  and  part 
of  the  sum  presented  had  been  levied ; 
the  contractor  also  had  expended  con- 
siderable sums  in  labour  and  mate- 
rials, in  preparing  for  the  construc- 
tion of  a  bridge. — Held,  that  the 
Court  would  not,  upon  the  applica- 
tion of  parties  who  had  actively  con- 
curred in  passing  the  presentment, 
and  had  since  acquiesced  in  it,  grant 
a  certiorari,  to  bring  up  the  present- 
ment, for'the  purpose  of  quashing  it, 
upon  the  grounds  that  the  grand 
jury  had  no  authority  to  grant  it,  and 
that  it  was  void  upon  the  face  of  it, 
for  omitting  to  state  the  section  of 
the  statute,  and  the  year  of  the  King's 
reign  in  which  one  of  the  statutes  re- 
lied on  had  been  passed. 

Held  also,  that  it  made  no  differ- 
ence that  the  parties  who  had  so  con- 
curred and  acquiesced  were  trustees 
for  an  infant,  whose  rights  might 
possibly  be  prejudiced  by  the  con- 
struction of  the  bridge.  Q.  B.  In  re 
Franks  93 

HORSE-RACING. 
See  Contract. 

INFANT. 
See  Grand  Jury  Act. 

INJURY  TO  LAND. 
See  Railway  Consolidation 
Acts,  1,  2. 

INSUFFICIENT  DEFENCE. 
See  Trespass,  q.  c.  f. 

INTERROGATORIES. 
See  Wbiohma8Ter. 

IRISH  EJECTMENT  CODE. 
See   Ejectment  for   Non-pay- 
ment of  Rent. 

IRRELEVANCY  OF   STATE- 
MENT. 
See  Libel,  1. 

JOINT  OCCUPATION. 
See  Registry  Appeal,  7* 


JUSTICE,  ACTION  AGAINST. 
In  an  action  against  a  Justice  of  the 
Peace,  for  acts  done  in  the  execution 
of  his  office,  the  proof  of  notice  of 
action  is  a  necessary  part  of  the  plain- 
tiff's case,  and  must  be  given  by  him, 
though  the  want  of  it  may  not  be  re- 
lied upon  in  pleading  by  the  defend- 
ant.   E.    Lawrenson  v.  Hill       498 

JUSTICE  OF  THE  PEACE. 
Where  a  ticket,  under  the  3  and  4  Vic^ 
c.  91  (Linen  Act),  contained  a  special 
clause  that  the  whole  of  the  cloth 
must  be  returned  within  five  weeks 
from  date,  or  Is.  6d.  to  be  deducted 
for  every  week  longer  kept : — Held, 
that  though  such  an  agreement  was 
not  in  terms  contemplated  by  the  16th 
section  of  the  Act,  it  was  not  oppos- 
ed to  its  policy  ;  and  that  where  the 
employer  had  been  summoned  before 
the  Petty  Sessions  for  the  wages  sti- 
pulated in  the  ticket,  he  was  entitled 
to  set  off  the  penalty  for  delay.  C.  P. 
Dobbin  v.  Aikin  130 

JUSTIFICATION. 
See  Assault. 

Railways  Consolidation 
Acts. 

LANDED  ESTATES  COURT. 
See  Practice,  3. 

LANDLORD  AND  TENANT. 

See  Ejectment    for    Non-pay- 
ment of  Rent. 
Trespass. 

LEASE. 
1.  A  lease  was  granted  in  1852,  to  J. 
M.,  of  "all  that,  <&c.,  that  part  of 
the  lands  of  M.,  containing,  &c,  toge- 
ther with  a  right  of  commonage  and 
turbary  for  the  use  of  the  said  farm, 
as  now  in  the  possession  of  the  said 
J.  M.,  situate,  &c.,  as  by  a  map  of 
said  lands,  in  the  margin  hereof,  will 
appear ;  being  part  of  the  lands  con- 
veyed to  the  grantor  by  a  deed,  dated 
31st  of  October  1851,"  &c.  It  ap- 
peared, by  necessary  intendment,  that, 
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at  the  time  of  the  execution  of  said 
lease  of  1852,  J.  M.  was  in  possession, 
not  only  of  the  forty-one  acres,  but 
also  of  a  right  of  commonage,  on  the 
adjoining  mountain,  for  the  use  of 
said  farm. — Held,  that  the  lease  gave 
to  J.  M.  the  farm  in  question,  toge- 
ther with  the  same  commonage  and 
turbary  which  he  then  enjoyed  in  re- 
spect thereof. 

J.  M.,  in  1858,  demised  to  J.  F. 
and  others  seventeen  acres,  portion 
of  the  forty-one  acres,  by  the  follow- 
ing description :— "  AH  that,  &c.,  part 
of  the  lands  of  Moyglass,  containing 
seventeen  acres,  now  in  the  possession 
of  the  said  J.  F.  and  partners,  toge- 
ther with  a  right  of  commonage  and 
turbary,  for  the  use  of  the  said  farm," 
for  a  term  of  eighteen  years,  which 
was  a  shorter  term  than  that  for  which 
the  grantor  was  possessed. — Held,  that 
the  lessees  of  the  seventeen  acres  ac- 
quired by  the  sub-lease,  as  against 
the  head  landlord,  a  proportional  share 
of  the  common  appurtenant  to  the 
forty-one  acres.  C.  P.  0*Hare  v. 
Fahy  318 

2.  A  lease  pur  autre  vie  contained  a 
either  that,  "  if  the  cestui  que  vies,  or 
clause  of  them,  should  be  absent  from 
Ireland  for  three  whole  years  at  one 
time,  such  life,  in  respect  to  the  con- 
tinuance of  this  demise,  shall  be  con- 
sidered as  if  actually  dead  from  the 
end  of  such  three  years."  'It  then 
provided  that,  at  any  trial  at  Law,  or 
hearing  in  Equity,  at  the  suit  of  the 
landlord,  concerning  the  premises, 
"  it  shall  be  incumbent  on  the  defend- 
ant to  prove  the  cestui  que  vies  or 
the  survivor  in  being,  and  that  they 
or  he,  then  or  within  three  years  next 
preceding  the  commencement  of  such 
action  or  suit,  was  actually  in  Ireland, 
or,  in  default  of  such  proof,  this  lease 
shall  be  determined  to  be,  and  shall 
be,  ipso  facto,  void/'  &c.  In  1847, 
one  of  the  cestui  que  vies  died,  the 
other  one  had  left  Ireland  in  1845; 
and,  after  he  had  been  absent  for 
more  than  three  years,  an  ejectment 
on  the  title  was  brought,  and  the  pre- 
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mises  were  evicted,  judgment  having 
gone  by  default.  After  a  lapse  of 
several  years,  the  plaintiff?,  who  were 
defendants  in  the  former  ejectment, 
brought  across  ejectment,  and  proved 
at  the  trial  that  the  surviving  cestui 
que  vie  was  alive  at  the  time  of  the 
former  action  ;  that  be  had  since 
returned  to  Ireland,  and  had  only 
recently  gone  back  to  America.— 
Hela\  that,  inasmuch  as  under  the 
clause  in  the  lease  it  was  incumbent 
on  the  tenant  to  have  proved,  in  the 
former  suit,  that  the  cestui  que  vie 
was  then  in  Ireland,  by  the  omission 
to  do  so  the  lease  had  conclusively 
determined,  and  could  not  be  set  op 
by  giving  such  proof  in  the  present 
action.   C.  P.    Scullin  v.  M'Naghten 
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LEGACY  DUTY,  LIABILITY  TO. 

It  is  not  necessary,  in  order  that  legacy 
duty  should  be  payable  in  respect  of 
the  personal  estate  of  any  person, 
that  such  person  should  have  acquired 
in  his  lifetime  a  present  right  to 
receive  the  fund  charged. 

Upon  the  marriage  of  WM  a  sum 
of  £15,950  was  settled  upon  certain 
trusts  for  W.,  and  A.  his  wife  (in  bar 
of  her  share  in  his  personal  estate), 
and  upon  the  issue  of  the  marriage ; 
and  it  was  provided  that  if  there  should 
be  no  issue,  or,  being  such,  they  should 
all  die  before  they  became  entitled  to 
a  vested  interest  in  the  fund,  then, 
after  the  decease  of  W.  and  A.,  the 
fund  was  to  be  held  "for  the  only 
proper  use  and  behoof  of  W.,  his  exe- 
cutors, administrators  and  assigns.0 
W.  died,  leaving  issue  B,  C  and  Dv 
who  were  his  next-of-kin.  B,  C  and 
D  then  died,  without  having  attained 
a  vested  interest  in  the  fond,  and  the 
trust  in  favour  of  W.'s  estate  became 
absolute,  subject  to  A.'s  rights.  At 
B's  death,  his  next-of-kin  were  C,  D 
and  A. .  The  next-of-kin  of  G  were 
D  and  A.,  and  D's  sole  next-of-kin 
was  A.  The  defendant,  who  was  the 
personal  representative  and  residuary 
legatee  of  A.,  also  took  out  represen- 
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tation  to  W.,  B,  C  and  V.—Held, 
that  he  had  received  or  retained  the 
fund  (within  the  meaning  of  the  37th 
section  of  the  5  &  6  Vic,  c.  82),  for 
the  benefit  of  the  personal  representa- 
tives of  W.,  A.,  B,  C  and  D,  t.  *., 
of  himself,  and  that  he  was  liable  for 
legacy  doty  in  respect  of  each  of  those 
five  estates.  E.  Attorney- General 
v.  Maxwell  262 

LESSEES  AND  OCCUPIERS. 
See  Registry  Appeal,  5,  7,  8. 

LIBEL. 

1.  No  action  lies  against  a  party  for  a 
statement  in  an  affidavit,  made  by 
him  as  a  witness,  in  the  course  of  a 
cause,  although  such  statement  was 
irrelevant,  and  was  expunged  from 
the  affidavit  as  prolix,  impertinent 
and  scandalous,  by  an  order  of  the 
competent  Court.  E.  Kennedy  v. 
Billiard  195 

2.  To  an  action  for  oral  slander  the 
defendant  pleaded  that  before,  &c., 
plaintiff  and  defendant  were  brother 
officers,  and  defendant  was  interested 
in  the  good  character  of  plaintiff,  and 
that  no  officer  of  the  regiment  should 
be  guilty  or  suspected  of  any  crime, 
"and  that  it  was  the  duty  of  the 
defendant  to  mention  to  the  adjutant 
of  the  regiment  the  existence  of  any 
such  imputation  upon  the  character 
or  conduct  of  the  plaintiff,  as  such 
brother  officer,  in  order  that  the  said 
imputation  might  be  inquired  into," 
and,  if  found  to  be  false,  removed. 
That  before,  &c.,  the  plaintiff  had 
been  placed  under  arrest,  upon  a 
charge  prejudicial  to  his  character, 
and  that  directions  were  given,  accord- 
ing to  the  Articles  of  War,  and  en- 
tered in  the  regimental  order  book, 
for  holding  a  court-martial  to  inves- 
tigate said  charge ;  that  all  said  facts 
were  matters  of  notoriety  in  the  regi- 
ment ;  that,  at  the  time  of  the  speak- 
ing, &c,  the  day  for  the  court-mar- 
tial had  not  arrived,  and  plaintiff  was 
under  arrest;  "and  that,  under  the 
circumstances  aforesaid,  the  defend- 


LORD  CAMPBELL'S  ACT.    «3 

ant  entered  into  conversation  with 
Ensign  Dunne,"  the  adjutant,  at  the 
said  barracks,  concerning  all  said  mat- 
ters; that,  before  said  conversation, 
it  had  been  reported  to  defendant, 
which  defendant  believed  to  be  true, 
that  plaintiff  had  committed  the  of- 
fence imputed  by  the  alleged  slander; 
and  "  defendant,  in  the  course  of  the 
said  conversation,  mentioned  to  the 
said  Ensign  Dunne,  the  adjutant,  the 
said  matter  so  reported  ; "  and,  in'so 
doing,  spoke  and  published  the  words, 
Ac.,  in  good  faith,  and  without  malice, 
and  believing  same  to  be  true. — 
Held  (Pigot,  C.  B.,  dubitante),  that 
the  facts  stated  in  the  plea  did  not 
show  the  communication  to  be  privi- 
leged.    E.     Bell  v.Parke  279 

LIMITATION. 
See  Deed,  1. 

LIMITATIONS,  STATUTE  OF.- 
See  Adverse  Possession. 

LINEN  ACT. 
See  Justice  of  the  "Peace. 

LODGER. 
See  Registry  Appeal,  8. 

LORD  CAMPBELL'S  ACT. 

To  an  action  by  the  plaintiff,  as  husband 
and  administrator  of  his  deceased 
.wife,  to  recover  compensation  under 
Lord  Campbell's  Act  (9  &  10  Vic, 
c.  93),  the  defendant  pleaded,  inter 
alia9  that  the  plaintiff  did  not,  with 
the  summons  and  plaint,  deliver  to 
the  defendant,  or  to  his  attorney,  a 
full  particular  of  the  persons  for 
whom  and  on  whose  behalf  the  action 
was  brought,  and  of  the  nature  of 
the  claim  in  respect  of  which  damages 
were  sought  to  be  recovered  in  the 
action,  as  required  by  the  statute, 
intituled,  &c. — Held,  upon  demurrer, 
that  the  plea  was  no  answer  to  the 
action,  the  requirements  of  section  4 
of  the  9  &  10  Vic,  c.  93,  that  the 
particulars  therein  specified  shall  be 


«74        MAGISTRATES. 


MARRIAGE  SETTLEMENT. 


delivered,  together  with  the  declara- 
tion, to  the  defendant,  or  his  attorney, 
being  merely  in  accordance  with  the 
rules  and  practice  of  the  Court  in 
which  the  action  may  be  depending ; 
the  right  of  action  accruing  prior  to 
the  issuing  of  the  declaration,  and 
existing  altogether  independent  of 
'  the  fact  of  the  declaration  being 
issued  or  not.  In  such  case,  the 
defendant,  if  he  require  particulars, 
should  call  upon  the  plaintiff  to  fur- 
nish them ;  or,  in  case  of  his  refusal, 
apply  to  the  Court  to  compel  him  to 
do  so.      Q.  B.     Murphy  v.  Logan 

87 

MAGISTRATES. 

A  warrant  issued  by  a  Justice,  founded 
upon  an  information  which  discloses 
no  criminal  offence,  cannot  be  sus- 
tained by  proof  that  there  was  in  fact 
parol  evidence  on  oath  given,  which 
conveyed  a  criminal  charge.  Tres- 
pass is  maintainable  under  the  2nd 
section  of  the  12  Ftc,  c.  16,  if,  in  the 
particular  act  of  issuing  the  warrant, 
the  Magistrate  acted  without  or  in 
excess  of  jurisdiction,  although  he  had 
a  general  jurisdiction  over  the  sub- 
ject-matter of  inquiry.  In  such  a 
case,  the  Magistrate  is  not  protected 
by  the  2nd  section,  although  he  bona 
fide  believed  that  he  was  acting  within 
his  jurisdiction. 

A  pleading  susceptible  of  one  in- 
terpretation on  demurrer,  and  another 
at  Nisi  Prius,  is  embarrassing;  and 
the  Court,  upon  a  question  whether 
it  was  sustained  by  evidence,  will 
construe  it  as  it  would  have  done 
upon  general  demurrer.  £.  Law- 
renson  v.  Hill  1 77 

MANDAMUS. 

"VVhere  Magistrates  presiding  at  Petty 
Sessions  refuse  to  sign  the  certificate 
of  good  character  required  by  the 
17  &  18  Fife,  c.  89,  s.  11,  in  order  to 
entitle  a  publican  to  obtain  a  renewal 
of  his  spirit  license,  the  Court  of  Queen's 
Bench  cannot  issue  a  mandamus  to 


compel  them  to  do  so ;  notwithstand- 
ing that  the  Petty  Sessions  order  has 
been  reversed  on  appeal  to  the  Quar- 
ter Sessions,  pursuant  to  the  18  &  19 
Vic^  c  62,  s.  2. 

Where  a  discretion  is  by  statute 
vested  in  Magistrates,  the  Court  will 
not  interfere  by  mandamus  to  control 
its  exercise.  Q.  B.  The  Queen  v. 
Justices  of  the  Peace  Co.  Dublin  80 

MAP. 
See  Deed,  2, 
Lease,  1. 

MARKING  JUDGMENT. 
See  Procedure  Act. 

MARKET  JURIES  ACTS. 
See  Conviction. 

MARRIAGE  SETTLEMENT. 

In  a  marriage  settlement,  the  ultimate 
remainderman  to  the  settlor  in  fee- 
simple  does  not  come  within  the  con- 
sideration of  the  marriage,  or  any 
other  consideration  moving  from  the 
wife,  and  amounts  simply  to  a  decla- 
ration of  the  continuance  of  his  old 
estate  in  the  settlor, 

A  B,  being  seised  in  fee,  by 
deed  of  settlement  upon  his  first  mar- 
riage in  1766,  conveyed  his  estate  to 
the  use  of  himself  for  life,  remainder 
to  the  issue  of  the  marriage,  in  tail 
male,  remainder  to  C  D,  his  brother, 
for  life,  remainder  to  the  issue  of  C 
D,  in  tail  male.  In  1780,  upon  his 
second  marriage,  A  B  conveyed  the 
same  estates  to  the  use  of  himself  for 
life,  remainder  to  such  sons  of  the 
marriage  as  he  should  appoint,  and, 
in  default  thereof,  to  the  issue  of  the 
marriage,  in  tail  male,  "  and,  in  de- 
fault of  such  issue,  to  the  use  and 
behoof  of  the  said  (A  B)  and  his 
right  heirs  for  ever."  A  B  had  no 
issue  of  the  first  marriage,  and  one 
daughter,  M  N,  of  the  second, '  to 
whom  he  devised  the  settled  pro- 
perty.— Held,  that  the  conveyance  in 
the  first  settlement  to  C  D,  although 


MASTER  AND  SERVANT. 


PARCELS. 


575 


voluntary,  prevailed  against  the  de- 
vise to  M  N.  C.  P.  Massy  v.  Tra- 
vers  459 

MASTER  AND  SERVANT. 
See  Game  Laws. 

MAYOR. 
See  Quo  Warbakto,  2. 

MEDICAL  ACT. 
The  proof  of  registration  required  by 
the  32nd  section  of  the  Medical  Act 
(21  &  22  Vic^  c.  90),  by  which  me- 
dical men  are  precluded  from  recover- 
ing for  professional  services,  without 
proof  of  registry,  is  sufficient  if  it  be 
shown  that  the  plaintiff  is  registered 
at  the  time  he  tenders  such  proof  in 
evidence.    E.    Haffield  v.  Mackenzie 

289 

MERGER. 
See  Ejectment   for  Non-pay- 
ment of  Rent. 

MONEY. 
See  Bond. 

MOTION  FOR  PRODUCTION  OF 
DOCUMENTS. 
See  Procedure  Act. 

MUNICIPAL  CORPORATION 
ACT. 
See  Quo  Warranto,  1,  2. 

NEGLIGENCE. 
See  Pleading,  2. 

NEW  TRIAL. 

See  Ejectment,  2,  3. 
Game  Laws. 
Railways  Clauses  Act. 

NEWLY-DISCOVERED 
EVIDENCE. 
See  Ejectment,  2,  3. 

NOTICE  OF  ACTION. 
See  Justice,  action  against. 

NOTICE  OF  CLAIM. 
See  Registry^Appeal,  1,  2,  3,  4. 


OATH. 
See  Weighma8Ter. 

OCCUPATION. 
See  Registry  Appeal,  5,  8. 

OMISSION  FROM  PLAINT,  OF 

"  THE  LANDS  OF  THE 

PLAINTIFF." 

See  Use  and  Occupation. 

ORDER  OF  HOUSE  OF  LORDS. 
See  Practice,  5. 

ORAL  SLANDER. 
See  Libel,  2. 
In  an  action  for  oral  slander,  alleged  to% 
have  been  spoken  of  the  plaintiff 
in  his  trade,  the  plaintiff's  witnesses 
failed  to  prove  the  speaking  of  words 
sufficient  to  support  the  allegations  of 
the  summons  and  plaint ;  but  a  wit- 
ness, called  on  the  part  of  the  defend- 
ant, admitted,  on  cross-examination, 
having,  at  the  request  of  one  of  the 
plaintiff's  witnesses,  written  an  ac- 
count of  the  words  used  by  the 
defendant  upon  the  occasion  in  ques- 
tion. The  last-mentioned  witness, 
upon  re-examination,  stated  that  the 
paper  was  the  witness's  own  version 
of  the  transaction.  The  written  state- 
ment having  been  admitted  at  the 
trial,  subject  to  objection,  as  evidence 
to  sustain  the  charge — Held  that, 
although  admissible  for  the  purpose 
of  impeaching  the  credit  of  the  writer, 
the  document  in  question  was  no  evi- 
dence of  the  facts  therein  stated,  and 
ought  not  to  have  been  submitted  to 
the  jury  as  such. 

It  is  necessary,  in  actions  of  slan- 
der, for  the  plaintiff  to  prove  the 
actual  words  alleged;  or  enough  of 
them  to  sustain  the  action;  and  it 
will  not  be  sufficient  to  prove  the 
speaking  of  other  words  of  similar 
meaning,  and  involving  the  same 
offence.  C.  P.  M'ConneU  v.  M'Ken- 
na  511 

PARCELS. 
See  Lease,  1. 
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PAROL  EVIDENCE. 
See  Deed,  2. 

PAROL  YEARLY  TENANCY. 
See  Ejectment    fob    Non-pay- 
ment of  Rent. 

PARTICULARS  OF  CLAIM. 
See  Lord  Campbell's  Act. 

.    PARTNERSHIP. 
See  T*E8FA8S. 

PENALTIES. 
See  Justice  of  the  Peace. 
Iir  a  personal  action,  brought  to  recover 
penalties  nnder  the  Corrupt  Prac- 
tices Prevention  Act  (17  &  18  Fife, 
c.  102),  the  Court  will  order  the 
plaintiff  to  give  security  for  costs, 
where  it  is  sworn,  and  not  contra- 
dicted, that  the  plaintiff  is  a  pauper, 
that  he  has  been  put  forward  by  third 
parties  for  an  ulterior  purpose,  and 
that  the  defendant  has  a  good  and 
substantial  defence  on  the  merits. 
C.T.    M'Lester  v.  Quinn  358 

PERMANENT  INJURY  TO 
LAND. 

See  Railways  Clauses  Act. 

PLAINTIFF  WITHIN  THE 
JURISDICTION. 
See  Practice,  1. 

PLEA  TO  PART  OF  CAUSE  OF 
ACTION. 

See  Pleading,  1. 

PLEADING. 
See  Justice,  action  against. 
magi8tbate8. 
Replevin. 
Trespass,  q.  c.  f. 

1.  To  an  action  for  £116.  16s.  0d.,  rent 
under  a  lease,  the  defendant,  taking 
"  defence  to  the  action,"  pleaded,  "  as 
to  £58.  8s.,  parcel  of  the  sum  claimed 
in  the  first  count  of  the  summons  and 
plaint,"  certain  matter  in  bar,  con- 


cluding, "and  therefore  he  defends 
the  action." — Held,  that  this  defence 
was  embarrassing,  as  being  in  form 
pleaded  to  the  entire  cause  of  action, 
and  not  confessing,  in  terms,  the  por- 
tion left  unanswered.  E.  Lord  Dm- 
sandle  v.  Finney  171 

2.  The  first  count  of  the  plaint,  which 
was  in  trespass,  complained  that  the 
plaintiff  being  the  owner  of  a  certain 
Railway,  and  of  the  carriages,  <fcc^ 
thereon,  which  were  necessarily  and 
properly  on  the  Railway,  the  defend- 
ant contriving,  &cM  caused  a  certain 
trucjt  or  waggon  to  be  drawn  with 
great  force  against  the  carriages,  ex., 
and  broke  to  pieces  fire  of  them.  The 
second  count  was  in  case,  for  negli- 
gence. To  the  first  count  of  the  sum- 
mons and  plaint  the  defendant  pleaded 
that  the  said  truck  or  waggon  was 
put  in  motion  by  the  servants  of  the 
defendant,  in  the  usual  and  ordinary 
course  of  his  trade  and  business,  and 
as  he  lawfully  might,  under  and  by 
virtue  of  the  provisions  of  a  certain 
indenture,  dated,  &&,  made,  &c,  and 
otherwise  upon  a  certain  tramway 
that  crossed  the  said  Railway;  and 
without  any  contrivance  or  intention 
to  injure  the  plaintiff,  on  the  part  of 
the  defendant  or  his  servants,  the 
truck  or  waggon  struck  against  the 
carriages  of  the  plaintiff,  which  were 
unnecessarily,  and  without  proper  care 
and  notice  to  the  defendant  or  his 
servants,  and  not  necessarily  and  pro- 
perly, as  alleged,  placed  by  the  plaintiff 
or  his  servants  on  that  part  of  the 
Railway  at  which  the  collision  took 
place. — Held,  upon  demurrer,  that 
this  defence  was  no  answer  to  the 
count  in  trespass,  not  being  a  traverse, 
or  a  plea  in  confession  and  avoidance 
of  the  injury  complained  of.  Q.B. 
M'Cormick  v.  Balianiine  305 

PRACTICE. 
See  Lord  Campbell's  Act. 
1.  The  Court  will  not  order  a  plaintiff, 
an  heir-at-law,  to  give  security  for 
costs,  because  it  is  sworn  that  he  is  a 
pauper,  and  had  agreed,  if  he  should   . 
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succeed,  to  give  a  large  sum  of  money 
to  a  third  person,  it  being  denied  that 
he  had  been  put  forward  bj  that  per- 
son to  bring  the  action.  E.  McCaffrey 
v.  Brennan  159 

2.  Where  a  summons  and  plaint  stated 
a  contract  by  the  plaintiff  at  New 
York,  with  the  defendants,  an  English 
Company,  to  convey  him  and  his  lug- 
gage to,  and  deliver  them  at,  an  Irish 
port,  and  then  averred,  as  a  breach, 
that  the  defendants  did  not  so  deliver 
them,  but  that,  through  the  negligence 
of  the  defendants  and  their  servants, 
&c,  the  vessel  was  wrecked  at  sea, 
And  the  luggage  lost : — Held,  that  no 
part  of  the  cause  of  action  had  arisen 
within  the  jurisdiction,  so  as  to  justify 
the  Court  in  substituting  service  of 
the  writ  of  summons  and  plaint  upon 
the  agent  in  Ireland  of  the  defendants. 
£.  Watson  v.  Atlantic  Royal  Mail 
Steam  Navigation  Company         163 

3.  This  Court  has  no  power,  since  the 
passing  of  21  &  22  Vic^  c.  72,  the 
Sale  and  Transfer  of  Land  (Ireland) 
Act,  to  attach  the  interest  of  a  debtor 
in  funds  standing  to  the  credit  of  a 
matter  in  the  Landed  Estates  Court. 
E.     Sawyer  v.  Norris  168 

4.  In  an  action  for  penalties,  under  the 
Corrupt  Practices  Act,  17  &  18  Vic, 
c.  102,  an  application  for  security  fpr 
the  costs  to  be  thereafter  incurred  was 
refused,  the  application  not  having 
been  made  until  after  there  had  been 
an  abortive  trial,  and  notice  of  trial 
had  been  again  served.  E.  Magee 
v.  Mark  275 

5.  In  an  action  by  A  against  B,  where 
the  Court  of  Common  Pleas  had  over- 
ruled the  exceptions  taken  to  the 
Judge's  charge,  the  Court  of  Ex- 
chequer Chamber  afterwards  reversed 
their  judgment,  allowing  some  of  the 
exceptions ;  whereupon  A,  the  plain- 
tiff in  error,  brought  error  in  the 
House  of  Lords.  Pending  the  pro- 
ceedings in  Parliament,  B,  the  defend- 
ant in  error,  presented  a  petition  to 
quash  the  writ  of  error,  which  appli- 
cation was  disallowed.  The  House 
of  Lords  afterwards  made  an  order, 


that  "  the  record  should  be  remitted, 
to  the  end  that  such  proceedings  may 
be  had  thereupon  as  if  no  such  writ 
of  error  had  been  brought  into  this 
House."  It  then  directed  that  "  the 
said  plaintiff  in  error  do  pay,  or  cause 
to  be  paid,  to  the  defendants  in  error 
the  costs  incurred  in  respect  of  the 
said  writ  of  error,  including  the  costs 
of  the  said  petition  of  the  defendant 
in  error,  &c,  the  amount  of  said  costs 
to  be  certified  by  the  Clerk  of  the 
Parliaments."  It  was  subsequently 
ordered,  "  that  the  said  defendants  in 
error  do  recover  against  the  said  plain- 
tiff in  error  £543.  Is.  4dM  <&c.,  for  his 
costs,  &c.,  by  reason  of  the  delay  of 
the  said  judgment  of  reversal,  &c,  and 
also  of  the  proceedings  aforesaid,  to 
the  end  that  execution  should  be  had 
thereupon."  The  record  having  been 
remitted  to  the  Exchequer  Chamber, 
and  thence  to  the  Common  Pleas,  the 
officer  of  the  Court,  without  further 
order,  permitted  the  defendant  in  error 
to  issue  execution  against  A  for  the 
amount  of  these  costs.  A,  having 
paid  the  amount,  under  protest,  ap- 
plied to  the  Court  to  set  aside  the 
writ  of  execution,  upon  the  ground 
that  the  House  of  Lords  had  no  juris- 
diction to  include  in  their  order  the 
costs  of  the  abortive  petition  of  the 
defendants  in  error,  and  that  there 
was  no  order  of  this  Court  awarding 
execution. — Held,  that  this  Court  was 
absolutely  bound  by  the  order  of  the 
House  of  Lords. 

Held  also,  that  execution  was  issu- 
able immediately  upon  the  return  of 
the  record,  with  the  Lords'  order, 
without  further  order  of  this  Court. 
C.  P.     M'Mahon  v.  Leonard        44 

PREMISES  NOT  SEPARATELY 
RATED. 
See  Registry  Appeal,  4. 

PRESENTMENT. 
See  Gband  Jury  Act. 

PRESENTMENT  SESSIONS. 
See  Assault. 


"8  PRIORITY,  &c. 

PRIORITY  BY  REGISTRATION. 
See  Died,  I. 

PRIVILEGE. 

See  BAKRI8TER, 

PRIVILEGE  OF  WITNESS. 
See  Libel,  1,  2. 
Weighmasteb. 

PRIVILEGED  COMMUNICA- 
TION, PLEA  OF. 
See  Libel,  2. 

PROCEDURE  ACT. 
See  Bond. 

Pleading,  2. 

Use  and  Occupation. 
The  meaning  of  the  provision  of  section 
43  of  the  Common  Law  Procedure 
Amendment  Act  1853,  that  the  time 
for  appearance  and  defence  to  a  sum- 
mons and  plaint,  by  a  defendant  resi- 
dent within  the  jurisdiction,  where 
the  writ  has  been  regularly  filed,  shall 
be  twelve  clear  days  from  the  day  of 
service,  exclusive  of  holidays,  is,  that 
the  defendant  shall  have  the  day  of 
service  and  twelve  days  following, 
exclusive  of  holidays,  for  filing  his 
defence.  Hence,  where  a  writ  was 
served  upon  Thursday  the  17th  of 
November  1859$  and  the  plaintiff,  on 
the  2nd  of  December  following,  marked 
judgment  by  default,  no  defence  hav- 
ing been  filed  in  the  meantime,  and 
no  holidays  except  the  two  Sundays 
having  intervened — Held,  that  such 
judgment  had  been  regularly  marked. 
Before  the  time  for  pleading  had 
expired,  the  defendant  served  a  notice 
on  the  plaintiff,  under  section  64,  for 
the  production  of  a  document,  and,  two 
days  later,  served  a  notice  of  mo- 
tion to  the  same  effect,  not  moveable, 
according  to  the  course  of  the  Court, 
until  the  time  for  pleading  had  expired. 
Before  the  notice  could  be  moved 
on,  the  plaintiff  marked  judgment. 

Held,  that  according  to  the  true 
construction  of  section  64  of  the  Pro- 
cedure Act,  and  General  Rule  57,  the 
service  of  such  notice  could  not  in 


QUO  WARRANTO. 

any  event  operate  as  a  stay  of  pro- 
ceedings, and  that  the  regularity  of 
the  marking  of  the  judgment  was" not 
affected  by  the  motion  for  the  produc- 
tion being  subsequently  granted.  C.  P. 
Boyd  v.  Nethery  369 

PROMISSORY  NOTE. 
Action  on  a  promissory  note,  payable  to 
M.  C,  and  by  him  indorsed  to  the 
plaintiff.— Defence,  that  M.  C,  being 
the  owner  of  two  statutable  mortgages 
affecting  certain  lands  of  which  he 
was  in  possession,  proposed  to  sell  the 
mortgages  to  defendant  for  £200,  and 
falsely  and  fraudulently  represented 
to  defendant  that  all  the  rent  of  the 
lands  had  been  paid,  whereas  there 
were,  to  the  knowledge  of  M.  C,  five 
years'  arrears  of  rent  due,  for  which 
an  ejectment  had  been  threatened; 
that  the  defendant,  being  deceived  by 
such  representations,  purchased  the 
statutable  mortgages,  paying  therefor 
£100  cash,  and  £100  secured  by  the 
note  relied  on,  which  the  defendant 
averred  was  void  by  reason  of  said 
fraud ;  that,  after  the  passing  thereof, 
an  ejectment  was  brought;  and,  in 
order  to  redeem*  the  lands,  defendant 
paid  the  arrear  of  rent  and  costs, 
which  were  more  than  the  amount  of 
the  note  and  interest ;  and  that,  by 
reason  of  the  arrear  of  rent  so  paid 
by  the  defendant,  the  value  of  the 
mortgages  was  lessened  by  more  than 
the  last  mentioned  amount.  The  de- 
fence also  averred  that  the  plaintiff 
took  the  note  when  overdue,  and  with 
full  notice  of  the  premises.  The 
plaintiff  demurred  to  this  defence. — 
Held,  that  the  defence  was  no  answer 
to  the  action. 

SembU — That  the  defendant  might 
bring  a  cross  action  for  the  misrepre- 
sentation. Q.  B.  Burke  v.  Eyre    104 

PUBLICAN'S  LICENSE. 
See  Mandam us. 

QUO  WARRANTO. 
1.  A,  being  duly  qualified,  was  elected  a 
Councillor  for  a  borough,  under  the 
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3  &  4  Vie.,  c.  108,  and  made  the  re- 
quisite declaration  of  his  qualification, 
and  of  his  acceptance  of  the  office ; 
but,  before  the  expiration  of  three 
years  from  the  date  of  his  election,  A, 
having,  as  was  alleged  by  affidavit, 
given  up  the  premises  in  respect  of 
which  he  was  qualified,  and  believing 
himself  to  be  therefore  disqualified, 
gave  notice  to  the  Town-clerk  that  he 
had  resigned  the  office  of  Councillor  ; 
and  a  notice  was  thereupon  posted, 
by  order  of  the  Mayor,  announcing 
the  vacanoy,  and  that  an  election  would 
be  held  on  the  third  day  afterwards, 
to  fill  up  the  office.  At  the  election 
so  held,  B  was  elected  Councillor. 

The  Court,  under  these  circum- 
stances, granted  a  quo  warranto,  call- 
ing upon  B  to  show  by  what  authority 
he  claimed  to  exercise  the  office  of 
Councillor.  Q.  B.  The  Queen  v. 
Finnegan  299 

2.  Information  in  the  nature  of  a  quo 
warranto  will  not  be  granted  to  try 
by  what  title  a  party  exercises  the 
office  of  Mayor  of  §  borough,  where 
the  ground  of  such  application  is  a 
defect  in  the  title  of  those  who  have 
elected  him  Mayor.  Q.  B.  The  Queen 
v.  McCarthy  312 

RAILWAYS  CLAUSES  ACTS 
(8  #  9  Vic.,  c.  20,  and  14,  15  Vie., 
e.  70). 

1.  The  plaintiff  occupied  a  cottage  and 
a  small  piece  of  land,  on  a  level  with 
and  abutting  on  a  public  high  road, 
from  which  a  short  way  or  passage 
over  the  plaintiff's  land  afforded  access 
to  his  cottage.  A  Railway  Company, 
in  the  execution  of  the  works  of  their 
Railway,  lowered  the  public  high  road 
seven  feet,  leaving  the  plaintiffs  land 
and  cottage  on  the  edge  of  a  precipice 
of  that  height,  and  thereby  obliging 
the  plaintiff  to  make  use  of  a  step- 
ladder  in  order  to  obtain  access  from 
the  public  high  road  to  the  way  or 
passage  leading  over  his  land  to  his 
cottage.  An  action  having  been 
brought  by  the  plaintiff  against  the 
Railway  Company,  under  the  Rail- 
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ways  Clauses  Consolidation  Act  1845 
(8  &  9  Vic.,  c.  20),  ss.  53,  55  i—ffeld, 
by  the  Exchequer  Chamber  (affirming 
the  judgment  of  the  Queen's  Bench), 
that  the  action  was  not  maintainable, 
the  injury  complained  of  by  the  plaintiff 
being  an  injury  of  a  permanent  nature 
to  his  land,  and,  therefore,  the  sub- 
ject of  compensation  by  the  arbitrator, 
pursuant  to  the  Railways  Clauses  Con- 
solidation Act   1845,   8.  6,  and  the 

14  &  15  Vic,  c.  70 [Pigot,  C.  B., 

di$$entiente~\. 

A  plaint  contained  three  counts  for 
special  damage,  alleged  to  have  accrued 
to  the  plaintiff,  by  reason  of  a  breach 
of  duty  on  the  part  of  the  defendants, 
and  also  three  counts  in  trespass  quart 
claus.  freg.  Issues  were  knit  upon 
all  the  counts.  The  trial  proceeded 
mainly,  if  not  entirely,  on  the  counts 
for  special  damage.  The  jury  found 
generally  for  the  plaintiff,  with  £50 
damages.  There  was  some  evidence  to 
sustain  the  counts  in  trespass.  The 
Court  of  Exchequer  Chamber  decided 
that  the  action  was  not  maintainable 
on  the  counts  for  special  damage; 
and,  although  satisfied  that  the  damages 
were  given  principally,  if  not  entirely, 
in  respect  of  those  counts,  yet,  not 
being  able  to  apportion  the  damages, 
awarded  a  new  trial.  Q.  B.  and  Ex. 
Ch.  Moore  v.  Great  Southern  and 
Western^  Railway  Company  46 

2.  The  plaintiff  occupied  a  dwelling- 
house  abutting  on  a  public  high  road. 
A  Railway  Company,  in  the  execution 
of  the  works  of  their  Railway,  raised 
the  public  high  road  to  the  height  of 
ten  feet,  opposite  to  the  plaintiff's 
house ;  and  the  special  damage  result- 
ing from  the  acts  of  the  defendants 
was,  as  the  plaintiff  alleged,  that  the 
access  to  his  house  was  impeded,  and 
the  house  rendered  damp  and  un- 
wholesome by  rain  and  mud  which 
penetrated  into  it  from  an  adjoining 
bridge,  whereby  the  plaintiff  lost  his 
health.  To  an  action  brought  by  the 
plaintiff  for  these  grievances,  against 
the  Railway  Company,  under  the 
Railways  Clauses  Consolidation  Act 
c  L 
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1845,  fis.  53,  55,  the  Company  plead- 
ed a  justification,  under  their  Private 
Act  and  the  statutes  in  that  case  pro- 
vided.— Held,  overruling  a  demurrer 
to  the  defence,  that  the  action  was 
not  maintainable,  the  plaintiff's  loss 
of  health  being  the  consequence  of 
the  injury  to  his  house,  and  such  in- 
jury being  of  a  permanent  nature,  and 
the  subject  of  compensation  by  the 
arbitrator,  pursuant  to  the  14  &  15 
Vie.,  c.  70.  tj.  B.  Tuohey  v.  S.  and 
W.  Railway  Co.  98 

REGISTRY  APPEAL. 

1.  In  order  to  be  entitled  to  register 
under  the  proviso  at  the  end  of  sec- 
tion 14  of  13  and  14  Vic,  o.  69,  the 
claimant  must  have  a  right  to  the 
premises  by  virtue  of  his  appointment 
to  the  benefice. 

Quaere — Is  the  office  of  Wesleyan 
minister  "a  benefice,"  within  the 
meaning  of  this  proviso  ?  Ex.  Ch. 
Foster  v.  Multtall  532 

2.  Appellant  claimed  to  vote  in  re- 
spect of  occupation  of  house  No.  20 
N.-street,  in  immediate  6uc.ces.sion 
from  house  No.  6  N.-street,  for  twelve 
months  on  and  previous  to  the  20th 
of  July  1859.  He  had  been  on  the 
previous  registry  in  respect  of  No.  6, 
anil  came  into  occupation  of  No.  20 
in  May  1859-  No.  20  was  rated  in 
the  rate  struck  in  September  1858, 
then  being  in  the  occupation  of  P.  M., 
who  let  part  of  it  to  appellant.  In 
the  rate  struck  20th  of  August  1859, 
appellant  was  rated  in  respect  of  No. 
20.— Held,  that  the  latter  rate-book 
could  not  be  received  in  evidence,  and 
that  appellant  was  bound  to  show 
that  on  the  20th  of  July  1859  he  oc- 
cupied premises  then  separately  rated. 
—Vote  disallowed.  Ex.Ch.  &Ror.ke 
v.  Carlisle  535 

3.  In  the  list  of  claims  No.  1 1,  furnished 
by  the  Town-clerk,  the  name  of  T.  F. 
appeared  as  a  claimant.  The  nature 
of  the  qualification  was  stated  in  that 
list  to  be  "  Rated  occupier  of  houses 
and  tenements  rated  at  £8  and  up- 
wards, in  immediate  succession,  for 


twelve  months  on  and  previous  to  the 
20th  of  July  1859;"  and  the  place 
where  the  property  was  situated  was 
described  as  "  North  Main-street" 
The  claimant  proposed  to  read  his 
original  notice  of  claim,  to  show  that 

:  he  had  therein  properly  described  the 
several  premises  so  held  in  succession ; 
but  the  Revising  Barrister  held  that 
he  was  bound  by  the  Town-clerk's 
list  of  claims,  and  could  not  amend  it, 
and  rejected  the  claim. — Held,  per 
Curiam,  that  the  claim  should  have 
been  allowed  \per  Greeks*  B.,  Hates 
and  Christian,  JJ.,  that  the  list  was 
defective,  but  that  the  defect  was  such 
that  the  Revising  Barrister  should 
have,  amended  it  under  sec.  55  ;  per 
Hughes,  B.,  the  Town-clerk's  list 
was  sufficient ;  per  Hughes,  B.,  the 
Barrister  was  not  only  entitled,  but 
bound,'  to  amend.   Ex.  Ch.    Ford  v. 

.    Corcoran  539 

4.  The  qualification  of  the  claimant  was 
set  out  on  the  claimants'  list  as  follows : 
"  Rated  occupier,  in  succession,  of 
offices  at  C,  valued  at  £10,  to  land  at 
C.,  valued  at  £10.  5s.  0d."  The  land 
held  at  G.  was  a  portion  of  certain 
premises  for  which  one  T.  N.  was  rated 
at  £20.  5s.  Od. ;  but  no  rate  had  been 
struck  since  the  claimant  came  into 
possession  of  the  portion.    The  chum- 

.  ant  had  served  a  claim  on  the  clerk 
of  the  union  to  be  rated  in  respect 
of  the  portion  occupied  by  him  at 
£10.  5s.  Od. — Held,  reversing  the  de- 
cision below,  that  the  claimant  was 
not  entitled  to  vote.  Ex.  Ch.  Brana- 
gan  v.  Shaw  545 

5.  The  respondents  were  co-lessees  of 
certain  premises,  and  jointly  liable  to 
the  rent  and  taxes  of  the  same.  It 
did  not  appear  that  they  used  the  pre- 
mises for  their  own  purposes.  Two 
separate  societies  occupied  portions 
of  the  premises  as  tenants  from  year 
to  year,  and  paid  rent  for  them ;  one 
servant  was  in  charge  of  the  entire 
premises ;  the  rent  and  taxes,  for 
which  the  respondents  were  liable, 
and  the  servant's  wages,  were  paid 
by  means  of  subscriptions  paid  by 
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members' of  the  two  societies,  who 
occupied  as  undertenants. — Held,  re- 
versing the  decision  of  the  Revising 
Barrister,  that  the  respondents  were 
net  entitled  to  register  out  of  the  pre- 
mises.— Luehett  v.  Bright  (1  Lut. 
456)  distinguished.  Ex.  Ch.  Corco- 
ran v.  Bernard  547 

6.  The  respondent's  name  appeared  on 
the  previous  registry,  and  on  the  list 
No.  7.  He  was  summoned  by  the 
objector,  who  proposed  to  examine  the 
respondent,  to  prove  that  the  respond- 
ent was  not  entitled  to  be  on  the 
registry  then  under  revision.  The 
respondent  declined  to  be  examined, 
until  some  evidence  was  given  to  dis- 
place his  right,  and  was  not  examined. 
The  Revising  Barrister  having  allowed 
his  vote : — Held,  the  respondent  was 
bound  to  give  his  testimony,  and  the 
Revising  Barrister's  decision  was  re- 
versed. Ex.  Ch.  Peterson  v.  Bal- 
four 553 

7.  In  the  rate-book  four  persons  appear 
rated  in  respect  of  premises  of  the 
annual  value  of  £30.  Only  two  of 
those  four  persons  (the  appellants) 
were  named  as  lessees  in  the  lease  of 
the  premises,  but  all  four  were  liable 
to  contribute  to  the  rent — Held,  the 
two  appellants  could  not  maintain 
their  right  to  register,  they  being 
rated  with  two  others,  and  the  value 
of  the  premises  not  being  sufficient 
to  allow  of  four  persons  voting  there- 
out. Ex.  Ch.  Crean  v.  Metcalf   554 

8.  Appellants  were  partners  in  trade, 
and  joint  owners  of  a  house  and  offi- 
ces, rated  at  £113.  They  occupied 
part  of  the  premises  for  the  purposes 
of  their  trade,  but  did  not  reside  in 
the  house.  The  upper  portion  of  the 
house  was  let,  at  a  yearly  rent,  by 
lease,  to  Messrs.  N.  and  F.,  solicitors, 
who  carried  on  tfaeir  business  there, 
but  did  not  reside.  There  was  one 
servant,  paid  by  the  appellants,  who 
resided  in  the  house  and  took  care  of 
the  entire  premises.  The  appellants 
and  Messrs.  N.  and  F.  had  access  to 
their  several  portions  of  the  premises 
by  the  same  hall-door,  which  was 


locked  every  night  by  the  servant. — 
Held,  the. appellants  were  not  entitled 
to  register  as  occupiers  under  section  6. 
Unless  the  owner  has  the  general 
control  and  superintendence  of  the 
house,  the  person  who  occupies  under 
him  at  a  rent  is  not  a  lodger.  Ex. 
Ch.    Scott  v.  Metcalf  557 

REGISTRATION,   SUFFICIENCY 
OF. 
See  Deed  1. 

Medical  Act. 

REMAINDER. 
See  Marriagb  Settlement. 

RENT,  ACTION  FOR. 
See  Action  fob  Rent.   < 

RENTCHARGE,    CREATION  OF. 
See  Replevin. 

REPEAL   OF  A  FORMER  BY   A 
SUBSEQUENT    STATUTE. 
See  Conviction. 

REPLEVIN. 
To  an  action  of  replevin,  the  defendant 
pleaded,  by  way  of  avowry,  the  grant 
of  a  rentcharge  to  her,  the  defendant, 
and  justilied  the  taking,  as  a  distress 
for  the  arrears ;  but  the  plea  did  not 
aver  a  compliance  with  the  require- 
ments of  the  9  &  10  Fife,  (V  111 

Held  (Fitzoebald,  B*  dissentiente), 
that  the  plea  was  oad. 

•  By  deed,  executed  upon  the  mar- 
riage of  J.  T.  with  M„  J.  T.,  in  con- 
sideration of  the  marriage,  and  by 
virtue  of  a  bargain  and  sale  (no  lease  • 
for  a. year  being  recited),  bargained 
and  sold,  &e,  certain  lands  to  trus- 
tees, and  the  survivor  and  the  heirs 
of  the  survivor ;  habendum  for  500 
years,  for  the  use  of  J.  T.  for  his  life, 
remainder  over ;  and  further,  to  per- 
mit M«,  in  case  she  survived,  J.  T., 
to  take  a  jointure  of  £50;  and,  in 
case  same  should  be  in  arrear,  that  it 
should  be  lawful  for  the  trustees  or 
the  said  M.,  the  defendant,  to  dis- 
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train  for  the  payment  thereof. — Held> 
that  the  deed  granted  a  legal  rent- 
charge  to  M. 

The  plea  averred  that  J.  T.  was, 
at  the  time  of  the  execution  of  the 
deed,  &c.,  "  seised "  of  the  lands  in 
question,  and,  being  so  "  seised,"  by 
indenture,  &c.,  granted  the  lands,  &c. 
— Eeldy  that  the  averment  of  the 
estate  of  J.  T.  was  sufficient  on 
general  demurrer.  £.  Goggins  v. 
Trench  472 

RESIGNATION. 
See  Quo  Warranto,  1. 

RIGHT  OF  ENTRY. 
See  Ejectment,  1. 

ROAD. 
See  Grand  ^uby  Act. 

ROMAN  CATHOLIC  RELIEF 
ACT. 
See  Weighmaster. 

SCHEDULE. 
See  Deed,  2. 

SECONDARY  EVIDENCE. 
See  Adverse  Possession. 

SECURITY  FOR  COSTS. 
See  Penalties. 
Practice,  1, 4. 

SEPARATION  DEED. 
A  separation  deed  contained  the  follow- 
ing proviso : — "  That  neither  the  said 
wife  nor  husband  shall  not  nor  will, 
at  any  time  hereafter,  institute  or 
commence,  &c.,  any  suit,  &c,  in  any 
Ecclesiastical  or  other  Court,  or  apply 
for  any  Act  of  Parliament,  with  a 
view  of  obtaining  a  divorce,  upon  any 
ground,  or  for  any  cause  whatever, 
either  now  existing,  or  which  may 
afterwards  arise  or  be  conceived  to  ex- 
ist ;  provided  always  that,  in  case  any 
suit,  &c.,  shall  be  instituted,  &c,  by 
said  H.  C.  (the  wife),  then  and  from 
thenceforth  the  said  yearly  sum  or 
sums  hereinbefore  covenanted  to  be 
paid,  &c.,  shall  absolutely  oease  and 


determine/'  The  deed  also  provided 
that,  in  the  event  of  the  husband 
taking  such  proceedings,  the  wife's 
annuity  should  be  increased.  By  the 
same  deed,  an  annuity  was  granted 
to  the  wife,  which  was  expressed  to 
"be  "  in  consideration  of  the  agree- 
ment and  understanding  that  she 
should  not,  at  any  time  thereafter, 
molest  or  disturb  the  said  husband  in 
his  person,  or  in  his  manner  of  living, 
nor  at  any  time  or  times  hereafter 
require,  or  by  any  means  whatever, 
by  ecclesiastical  censures,  or  by  tak- 
ing out  any  citation  or  process,  or 
commencing  or  instituting  any  suit 
whatever,  or  otherwise  howsoever, 
endeavour  to  compel  him  to  cohabit 
or  live  with  her,  or  to  enforce  any 
restitution  of  conjugal  rights,  nor 
require,  nor  by  any  means  whatso- 
ever endeavour  to  compel  him  to 
allow  her  any  further  or  other  alimony 
or  maintenance  than  is  allowed  bj 
these  presents."  The  wife  afterwards 
brought  an  action  to  enforce  the 
arrears  of  said  annuity. — Held,  that, 
assuming  the  proviso  in  question  to 
be  void,  on  the  ground  of  public 
policy,  as  tending  to  encourage  immo- 
rality, it  did  not  form  any  portion 
of  the  consideration  for  the  grant  of 
the  annuity,  and  that  the  action  was 
maintainable.  C.  P.  Jackson  v. 
Cridland  376 

SET-OFF. 
See  Promissory  Note. 

SLANDER. 
See  Libel  2. 

SPECIAL  VERDICT. 
See  Game  Laws. 

SPIRIT  LICENSE. 
See  Mandamus. 

STATUTES  QUOTEDi 
9  W.  3,  c.  10. 
1  &  2  Vic.y  c.  28. 
3  &  4  Ftc,  cc.  91,  108. 
8  &  9  Vic.,  c.  20. 


SUBLETTING. 

9&  10  Vic,  cc.  109,  HI. 

12  Vie^  c.  16. 

14  &  15  Vie.,  c.  70. 

16  &  17  Vie.,  c.  113,8.  135. 

17&18  Vie^c.  102. 

SUBLETTING. 
See  Registry  Appeal,  5. 

SUBSEQUENT  RATE-BOOK. 
See  Registry  Appeal,  2. 

SUBSTITUTION  OF  SERVICE. 
See  Practice,  2. 

SUITORS'  FEE-FUND. 
See  Bond. 

SURPRISE. 
See  Ejectment,  2,  3. 

TERM. 
See  Lease,  1. 

TOWN-CLERK'S  LIST  OF 

CLAIMS. 
See  Registry  Appeal,  3. 

TOWN-COUNCILLOR. 
See  Quo  Warranto,  1. 

TRESPASS. 
See  Magistrates. 

A  proposal  in  writing  was  made  by  A 
and  B  to  D,  to  take  the  rights  of 
quarrying  whinstones  on, the  hill  of 
H.,  and  to  pay  a  royalty  of  three 
pence  per  ton  for  a  term  of  three 
years,  and  was  verbally  accepted.  A 
and  B,  having  subsequently  quarrel- 
led, the  former  took  C  into  partner- 
ship, and  proceeded  to  work  the  quar- 
ries. A  subsequently  surrendered  his 
interest  to  D.  A  notice  to  quit  having 
been  served  on  C  by  B  and  D,  they, 
before  the  expiration  of  the  three 
years,  entered  the  premises,  and  ex- 
pelled C. — Held,  that,  assuming  that 
a  term  for  three  years  had  been  crea- 
ted by  parol,  D,  by  the  surrender  of 
one  of  the  co-tenants,  became  a  tenant 
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in  common  with  B,  and  they  were 
entitled  to  expel  C,  who  had  not,  by 
reason  of  the  partnership,  acquired 
any  interest  in  the  land. 

Held  also,  that,  taking  the  agree- 
ment not  to  have  operated  as  a  demise 
of  the  land,  but  merely  as  a  license  to 
quarry,  it  was  revocable  at  the  plea- 
sure of  D.  C.  P.  Smith  v.  Earl  of 
Howth  125 

TRESPASS,  Q.  C.  F. 
To  an  action  of  trespass,  q.9  <?./.,  for 
breaking  down  certain  walls  of  the 
plaintiff,  the  defendant  pleaded  that 
he  was  possessed  of  certain  walls 
abutting  upon  the  walls  of  the  plain- 
tiff; that  the  walls  of  the  latter  were 
ancient  and  dilapidated,  and  not  pro- 
perly bound  together;  that  the  de- 
fendant did  pull  down  his  own  walls 
(as  he  lawfully  might),  and  in  so 
doing  did  harmlessly  enter  the  plain- 
tiff's close,  and  slightly  commit  the 
alleged  grievances,  but  that  the  com- 
mitting of  the  said  grievances  took 
place  of  necessity,  in  the  lawful  dis- 
charge of  the  defendant's  right,  and 
with  all  due  and  reasonable  care,  and 
by  reason  of  the  condition  of  the 
defendant's  walls,  and  by  his  negli- 
gence and  default — Held,  an  insuf- 
ficient defence  to  the  action.  C.  P. 
Hargreave  v.  Meade  117 

TRESPASS,  AND  TRESPASS 
ON  THE  CASE. 
See  Pleading,.  2. 

TRUSTEES. 
See  Action  for  Rent. 
Grand  Jury  Act. 

TURBARY. 
See  Lease  1. 

USE  AND  OCCUPATION. 

To  the  plaint  in  an  action  for  use  and 
occupation,  to  recover  "the  sum  of 
£70,  on  account  of  money  payable  by 
the  defendant  to  the  plaintiff,  for  the 
defendant's  use,  by  the  plaintiff's  per- 


M4    USER  OF  PREMISES. 


WRITTEN  AGREEMENT. 


mission,  of  part'  of  the  lands  of  P., 
situate,"  Ac,  the  defendant  demurred, 
upon  the  ground  that  it  did  not  appear 
therefrom  that  the  lands  were  the 
lands  of  the  plaintiff. — Held  (overrul- 
ing the  demurrer),  that  a  good  cause 
of  action  was  disclosed  by  the  plaint, 
by  reason  of  the  averment  that  the 
defendant  occupied  the  lands  by  the 
plaintiff's  permission. 

Although  forms  of  action  are  abol- 
ished by  the  Common  Law  Procedure 
Act,  the  plaint  must  nevertheless  dis- 
close a  cause  of  action  good  in  sub- 
stance. 

The  forms  in  the  Common  Law 
Procedure  Act  1858,  sch.  B,  are  not 
obligatory.  Q.  B.  Leslie  v.  John- 
stone 83 

TJSER  OF  PREMISES. 
See  Registry  Appeal,  5. 

VERDICT. 
See  Game  Laws. 

VOLUNTARY  CONVEYANCE. 
See  Marriage  Settlement. 

WAGER. 
See  Contract. 

warrant,  Sufficiency  of. 

See  Magistrates. 

WEIGHMASTER. 
In  an  action  for  the  disturbance  of  the 
plaintiff  in  the  office  of  weighmaster 
of  the  town  of  C,  under  the  4  Anne, 
c.  14  (Ir.)y  the  defendant  pleaded 
that  the  plaintiff  had  not  taken  the 
oath  required  by  the  Act,  nor  had 
taken  the  oath  nor  subscribed  the 
i  declaration  required  by  the  Roman 
Catholic  Relief  Act ;  and  he  also 
obtained  from  the  Court  an  order 
under  the  Common  Law  Procedure 


Amendment  Act  1656,  that  the  plain- 
tiff should  answer  certain  interroga- 
tories. The  interrogatories  exhibited 
by  the  defendant  were,  as  to  whether 
the  plaintiff  had  taken  the  oaths  and 
subscribed  the  declaration  in  ques- 
tion? and  also,  whether  he  was  a 
member  of  the  Roman  Catholic  reli- 
gion ?  The  plaintiff  filed  an  affidavit, 
submitting  that  he  was  not  bound  to 
answer  the  interrogatories,  upon  the 
ground  that  they  were  exhibited  with 
a  view  to  obtain  a  discovery  as  to 
how  he  intended  to  make  out  his  title 
to  the  office.  Upon  a  motion  to  attach 
the  plaintiff  for  refusing  to  answer,  it 
was  further  insisted,  on  Bis  behalf, 
that  the  answers  to  the  interrogatories 
might  tend  to  expose  him  to  criminal 
proceedings,  for  having  acted  in  the 
office  without  having  taken  the  quali- 
fying oaths. — Held,  that,  irrespective 
of  the  question  whether  the  discovery 
sought  for  would,  under  any  circum- 
stances, have  been  obtainable,  it  was 
a  valid  reason  for  declining  to  answer, 
that  the  plaintiff  apprehended  that  bis 
answers  might  tend  to  criminate  him. 
Held  also,  that  this  ground  of  ob- 
jection might  be  insisted  on  at  the 
hearing  of  the  motion,  without  having 
been  specifically  stated  in  the  affidavit. 

Held  also,  that  the  plaintiff  was 
also  entitled  to  decline  answering  tbe 
interrogatories  as  to  whether  lie  was 
a  Roman  Catholic,  as  this  question 
was  a  link  in  the  chain  of  the  other 
inquiry,     C.P.    M'Makdk  r.  Ellis 

120 

WESLEYAN  IttNISTEJL 
See  Registry  Appeal,  1. 


WORDS    SUPPLIED 
IMPLICATION. 
See  Bond. 


BY 


WRITTEN  AGREEMENT. 
See  Ejectment,  1. 
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ADJOURNED  SESSIONS. 
See  Civil-bill  Act. 

ASSAULT  AND  FALSE   IMPRI- 
SONMENT. 
See  Pleading. 

BILL  OF  EXCHANGE. 
Action  on  a  bill  of  exchange,  by  in- 
dorsee against  acceptor. — Defence, 
traversing  the  acceptance.  Leave 
given  to  the  plaintiff  to  reply,  first, 
that  the  acceptance  was  the  defend- 
ant's acceptance ;  and,  secondly,  that 
the  defendant  represented  that  the 
bill  was  genuine,  on  the  faith  of 
which  representation  the  plaintiff 
cashed  the  bill.  Q.  B.  Kennedy  v. 
Verdon  x 

BILLS  OF  SALES  ACT. 

The  affidavit  of  registration  of  a  bill  of 
sale  under  the  17  &  18  Vie.,  c.  55, 
s.  1,  omitted  to  state  the  description 
and  occupation  of  the  grantor,  and  of 
each  of  the  attesting  witnesses.  An 
application  to  have  the  bill  of  sale 
and  the  affidavit  of  registration  taken 
off  the  file,  for  the  purpose  of  having 
this  omission  rectified,  refused;  the 
proper  course  being  to  file  a  new  bill 
of  sale  and  affidavit  of  registration, 
with  an  indorsement  thereon,  refer- 
ring to  the  first  bill  of  sale,  and  to 
the  effect  that  each  of  the  bills  of  sale 
is  made  for  the  same  purpose  and  re- 
late to  the  same  transaction,  but  that, 
by  reason  of  an  irregularity  in  the 
affidavit  of  registration  of  the  first  bill, 
of  sale,  it  had  become  necessary  to 
file  the  second  bill  of  sale  and  affidavit 
of  registration.   Q.  B.  In  re  O'Brien 

xxxiii 


BOND. 

Execution  cannot  be  issued  on  a  judg- 
ment entered  on  a  warrant  of  attorney 
collateral  with  a  money  bond  condi- 
tioned  for  payment   by  instalments, 

'  until  breaches  have  been  duly  sug- 
gested on  the  bond. 

A,  by  a  letter  of  the  4th  of  March, 
proposed  to  sell  his  business  and  stock 
to  B,  for  a  sum  to  be  paid  by  yearly 
payments    of   £60    per    annum,  ,  in 
monthly  instalments  of  £5  each  j  the 
whole  amount  to  be  secured,  with  in- 
terest, ty  B'a  bond,  and  by  an  assur- 
ance on  B's  life,  to  be  effected  by  B, 
who  was  to  pay  the  premiums  there- 
on. .  This  proposal  was  accepted  by 
B,  by  a  letter  of  the  same  month,  and 
B  was  accordingly  put  into  possession 
of  the  business  and  stock,  and  exe- 
cuted a  money  bond  to  A,  condition- 
ed for  the  payment  of  £300  and  in- 
terest ;  B  also  executed  a  warrant  of 
attorney,    on   which    judgment  was 
entered,  collateral  with  the  bond,  but 
no  policy  of  assurance  was  effected, 
as  agreed.     B  paid  one  instalment  in 
the  following  June,  which  was  duly 
acknowledged  by  A,  by  a  letter  of 
the  4th  of  June;  but  default  having 
been  made  in  payment  of  subsequent 
instalments,  A  issued   execution  on 
the   judgment,    without    suggesting 
breaches. — Held,  that  there  was  an 
agreement  that  the  purchase-money 
should  be   paid  by  instalments,  the 
bond  being  referred  to  in  the  letters, 
and  consequently  that  breaches  ought 
to  have  been  suggested  before  execu- 
tion was    issued  on  the   judgment. 
The    execution,    therefore,   was  set 
aside.     Q.  B. .  Hall  v.  Blackwell 
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*8«        BREACHES,  &c 

BREACHES,  SUGGESTION  OF. 
See  Bond. 

CAUSE    AGAINST     CONDI- 
TIONAL  ORDER. 
See  Practice,  5. 

CAUSE  OF  ACTION. 
See  Practice,  9. 

CHANGE  OF  VENUE. 

An  application  to  change  the  venae, 
after  plea  pleaded,  and  before  issue 
joined,  is  not  premature.  Q-  B.  Ken- 
nedy v.  Lynch  xliv 

CIVIL-BILL  ACT. 
By  the  Civil-bill  Act  (14  &  15  Vie., 
c.  57,  a.  24),  five  General  Sessions  of 
the  Peace  are  to  be  held  yearly  in 
each  Riding  of  the  County  of  Cork. 
By  proclamation,  pursuant  to  that 
and  the  31st  and  32nd  sections,  it  was 
ordered  that  four  General  Sessions  of 
the  Peace,  and  no  more,  should  be 
held  in  each  Riding,  and  (amongst 
others),  that,  for  the  Division  of  Ban- 
don,  an  October  General  Quarter 
Sessions  should  be  held  at  Bandon, 
adjourning  from  Bandon  to  Macroom 
for  Civil  business  only. 

Ejectments,  on  notice  to  quit,  for 
premises  in  the  Division  of  Bandon, 
were  made  returnable  to  the  Macroom 
Sessions,  and  served  fifteen  clear  days 
before  the  29th  of  October,  the  day 
on  which  the  Macroom  Sessions  com- 
menced.— Held)  that  the  ejectments 
were  right,  and  were  duly  served; 
and  that  it  was  not  necessary  that 
they  should  have  been  made  return- 
able to  and  served  in  time  for  the 
Bandon  Sessions.  Cir.  case.  Mur- 
phy v.  Creedan  xxix 

CONDITIONAL  ORDER. 
See  Practice,  5. 

COSTS. 
See  Practice,  1,  6,  8. 

Setting  aside  Proceedings. 
The  plaintiff  brought  an  action  against 


DEFENCE,  EQUITABLE. 

the  defendants,  for  injuries  done  to 
his  land,  in  the  execution  of  their 
works.  The  defendants  demurred  to 
certain  counts  of  the  summons  and 
plaint,  which  demurrer  was  allowed 
by  the  Court  of  Queen's  Bench,  with 
costs.  The  plaintiff  having  appealed, 
the  defendants  applied  to  the  Coon 
of  Exchequer  Chamber  to  stay  all 
further  proceedings  bj  the  plaintiff, 
until  security  for  the  costs  was  given. 
The  motion  was  refused,  and  the  de- 
fendants ordered  to  pay  the  costs  of' 
it.  The  defendants  took  the  plaintiff 
in  execution  under  a  ca.  #a.,  for  the 

costs  of  the    demurrer Held,  that 

the  defendants  were  entitled  to  set  off 
the  costs  of  the  demurrer  against  the 
costs  obtained  by  the  plaintiff  in  the 
Exchequer  Chamber,  notwithstanding 
his  having  been  taken  in  execution; 
the  35  G.  3,  c.  35,  a.  31  fir. J,  pre- 
venting such  taking  in  execution  of 
the  plaintiff  from  operating  as  a  satis- 
faction of  the  costs.  Q.  B.  Moore 
v.  Great  Southern  and  Western  Bail- 
way  Company  xxxi 

CROWN  SIDE. 
See  Practice,  5. 

DEFENCE. 
See  Pleading. 

Practice  3. 

Setting  aside  Defences. 

Trespass,  q.  c.  f. 
To  a  count  against  an  agent,  to  whom 
goods  were  consigned  for  sale  on  com- 
mission, for  not  accounting  for  the 
goods  sold,  and  re-delivering  the  un- 
sold residue  of  the  goods,  the  defend- 
ant pleaded,  "  that  he  did  not  under- 
take and  promise,  in  manner  and 
form  as  alleged." — Held,  that  the  de- 
fence was  embarrassing,  as  amounting 
to  the  general  issue*  Q.  B.  Fitz- 
gibbon  v.  Nagle  xxxv 

DEFENCE,  EQUITABLE. 
See  Setting  aside  Defence. 
The  defendant,  in  September  1857,  be- 
came tenant  from  year  to  year,  of  a 


DEMURRER. 

house,  to  the  plaintiff,  at  the  rent  of 
£2  yearly,  in  advance,  and  upon  the 
terms  that  he  should  be  paid  or  al- 
lowed by  the  plaintiff  for  all  necessary 
repairs  which  he  should  do  to  the 
house  whilst  such  tenant.  The  de- 
fendant paid  one  year's  rent  in  ad- 
vance, and  expended  £3.  10s.  in  re- 
pairs, but  was  served  with  a  notice  to 
quit  in  September  1859,  by  the  plain- 
tiff, who  subsequently  brought  an 
ejectment  against  the  defendant,  who 
allowed  judgment  to  go  by  default. 
The  plaintiff  having  brought  an  action 
for  mesne  rates,  the  defendant  pleaded 
these  facts,  and  giving  the  plaintiff 
credit  for  £2  (the  year's  rent  up  to 
September  1859),  out  of  the  £3.  10s., 
offered  to  set  off  the  residue  (£1. 10s.) 
against  the  plaintiff's  damages,  which 
were  averred  in  the  defence  to  be 
£1.  10s.,  and  no  more. 

Motion  to  set  aside  this  equitable 
defence  refused  with  costs.  Q.  B. 
Tully  v.  Roach  xxi 

DEMURRER. 
See  Set-off. 

EJECTMENT. 
See  Civil-bill  Act. 

A  defence  of  payment,  to  an  action  of 
ejectment  for  non-payment  of  rent, 
set  aside  as  false ;  it  appearing,  by 
the  uncontradicted  affidavit  of  the 
plaintiffs,  that  the  rent  had  not  been 
paid  and  was  still  due.  Q.  B.  Stokes 
v.  Hartnett  xx 

ENTERING  SATISFACTION  ON 
WARRANT  OF  ATTORNEY. 

Memorandum  of  satisfaction  ordered  to 
be  entered  on  a  warrant  of  attorney, 
under  the  3  &  4  Vie.,  c.  105,  s.  18  ; 
the  defendant  having  sworn  to  the 
payment  of  the  sum  due  upon  the 
bond,  and  the  bond,  with  an  acknow- 
ledgment on  the  back  of  it,  signed  by 
the  plaintiff  (which  was  verified),  ad- 
mitting the  receipt  of  the  sum  for 
which  it  was  given,  having  been  pro- 


JURISDICTION,  &c      W 

duced    in   Court.    Q.  B.     Boyd  v. 
JP Cleans  xxxvii 

EMBARRASSING   DEFENCE. 

See  Defence. 
Pleading. 
Practice,  3. 

Setting  aside  Defences. 
Trespass  q.  c.  f. 

ESTOPPEL. 
See  Bill  of  Exchange. 

FALSE  PLEA. 
See  Ejectment. 

FORGED  ACCEPTANCE. 
See  Bill  of  Exchange. 

FORM    OF     NOTICE     TO     SET 
ASIDE   PLEADINGS. 
See  Practice,  2. 

GENERAL  ISSUE. 
See  Defence. 

GENERAL  ORDER. 
See  Pleading. 

HALF  COSTS. 
See  Practice,  8. 

HEIR-AT-LAW  OF  TRUSTEE. 
See  Setting    aside     Proceed- 
ings. 

INFERENCE  OF  LAW. 
See  Defence. 

INSTALMENTS. 
See  Bond. 

IRREGULARITY. 
See  Bill  of  Sale. 

JUDGMENT  SET  ASIDE. 
See  Practice,  1. 

JURISDICTION  OFJSHERIFF  IN 
DUBLIN  CASES. 
See  Practice,  7. 

D   L 
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LUNATIC. 


PRACTICE. 


LUNATIC,  NEXT  FRIEND  OF. 
See  Procedure  Act. 

MESNE    RATES. 
See  Defence,  Equitable. 

MINOR,  NEXT  FRIEND  OF. 
See  Procedure  Act. 

NEXT  FRIEND. 
See  Procedure  Act. 

NOTICE  TO  SET  ASIDE  PLEAD- 
INGS, FORM  OF. 
See  Practice.  2. 


ORDER  OF 
UNDER  s. 
ACT  1863. 

See  Practice,  4. 


ATTACHMENT 
132    PROCEDURE 


PLEADING. 
See  Bill  of  Exchange.     ' 
Defence. 

Defence,  Equitable. 
Practice,  3. 
sfttino  a8ide  defences. 
Set-off. 
Trespass,  q.  c.  f. 

To  a  count  "  that  th'e  defendant  mali- 
ciously, and  without  any  reasonable 
and  probable  cause,  gave  the  plain- 
tiff in  charge  to  a  policeman,  and 
caused  him  to  be  imprisoned,"  &c, 
the  defendant  pleaded,  "  that  he  did 
not  do  or  commit  all  or  any  of  the 
said  apts  maliciously,  and  without 
reasonable  and  probable  cause,  as 
alleged." — Held,  following  Brennan 
v.  Williams  (9  Ir.  Com.  Law  Rep., 
App.,  xxxv),  that  this  defence  was 
embarrassing,  as  putting  in  issue  both 
the  committing  of  the  acts  and  also 
the  want  of  reasonable  and  probable 
cause. 

The  police  charge-sheet,  summons 
and  police-office  report  of  charges, 
are  records  the  production  of  which, 
on  a  trial  for  assault  and  false  im- 
prisonment, may  be  obtained  by  a 
notice  under  the  73rd  General  Order 


of  January  1854.     Q.  B.    Smith*. 
Whelan  xvii 

PLAINTIFF'S        NAME      USED 
WITHOUT  HIS  CONSENT. 
See  Setting  aside  Proceebihgs. 

PRACTICE. 

1.  A  judgment  marked  by  the  plaintiff 
pending  a  motion  for  security  for 
costs,  will  be  set  aside,  as  of  coarse, 
if  the  pending  motion  be  granted.  A 
defendant  does  not  disentitle  himself 
to  security  for  costs  by  obtaining  an 
extension  of  the  time  for  pleading. 
E.     Stewart  v.  Ballanee  i 

2.  A  notice  of  motion  to  set  wide  a 
pleading  as  embarrassing,  under  the 
83rd  section  of  the  Common  Law 
Procedure  Act  1853,  should  state  the 
particular  objections  upon  which  the 
party  intends  to  rely.  E.  Martini. 
Lane  iii 

3.  A  pleading  framed  in  such  a  man- 
ner as  to  be  susceptible  of  one  con- 
struction upon  demurrer,  and  another 
at  Nisi  Prius,  will  be  set  aside  as  em- 
barrassing. E.  Clarke  v.  Scully     it 

4.  When  a  judgment  creditor  obtains  a 
charging  order,  under  section  132  of 
the  Common  Law  Procedure  Act 
1853,  attaching  the  dividends  of  stock 
in  the  books  of  the  Bank  of  Ireland, 
which  order  is  duly  served  upon  the 
Bank,  the  Bank  will  be  held  respon- 
sible, if  it  pay  such  dividends  to 
another  judgment  creditor,  who,  sub- 
sequently to  the  date  of  such  charg- 
ing order,  has  obtained,  in  a  different 
Court,  not  only  another  charging 
order  attaching,  but  also  an  absolute 
order  for  the  payment  of  such  divi- 
dends.    Q.  B.     Salomon  v.  Done*** 

liii 

5.  On  the  Crown  side,  if  notice  to  show 
cause  against  a  conditional  order  is 
served  within  the  period  named  in 
such  order,  the  party  showing  cause 
is  entitled  to  move ;  but  if  such  notice 
is  not  served  within  that  period,  them 
whichever  party,  whether  prosecutor 
or  defendant,  first  serves   notice  of 


PRACTICE. 

motion  is  entitled  to  move.  Q.  B. 
Phibbs  v.  Reams  xix 

6.  Where  the  plaintiff,  in  an  action  of 
contract,  in  which  he  had  recovered 
a  sum  under  £20,  had  an  office  within 
the  civil-bill  jurisdiction  where  the 
defendant  resided,  bat  the  plaintiff's 
dwelling-house,  where  he  resided  with 
his  family,  was  in  another  civil-bill 
jurisdiction: — Held,  that,  under  the 
Common  Law  Procedure  Amendment 
Act  1856,  8.  97,  the  plaintiff  was  not 
entitled  to  costs.  C.  P.  UArcy  v. 
Hastings  xxiv 

7.  Semble. — The  jurisdiction  of  the 
Sheriff  to  hold  a  writ  of  inquiry  for 
damages,  in  Dublin  cases,  is  not  taken 
away  by  the  Common  Law  Procedure 
Acts  1853  and  1856. 

But  where,  in  such  cases,  a  plain- 
tiff proceeds  before  the  Sheriff,  the 
Court,  on  the  application  of  the  de- 
fendant, may  order  the  inquiry  to  be 
sped  before  the  Master.  £.  Segrave 
v.  Duffy  xxvii 

8.  An  action  against  a  common  carrier, 
founded  upon  his  Common  Law  duty, 

.is  not  an  action  "  for  a  wrong  or  in- 
jury disconnected  with  contract," 
within  the  provisions  of  the  243rd 
section  of  the  Common  Law  Pro- 
cedure Act  1853 ;  and  therefore  the 
plaintiff  is  not  entitled  to  full  costs, 
in  case  he  recovers  less  than  £20; 
but  the  defendant,  in  such  case,  hav- 
ing obtained  a  special  jury,  and  no 
certificate  having  been  given  by  the 
Judge,  is  liable  for  the  full  costs  of 
the  special  jury.  C.  P.  Kerr  v. 
Midland  Great  Western  Railway 
Company  xlv 

9.  In  an  action  against  an  English  Com- 
pany, for  the  loss  of  luggage,  the 
summons  and  plaint  averred  that  the 
defendants  received  on  board  their 
vessel  the  plaintiff,  as  a  passenger 
from  New  York  to  Galway,  with  a 
trunk,  &c.,  to  be  carried  in  said  ves- 
sel from  New  York  to  Galway,  and 
safely  to  be  delivered  for  the  plaintiff. 

Breach — that  the  defendants,  dis- 


SATISFACTION,  fte.     m 

regarding  their  duty,  &c,  did  not 
safely  or  securely  carry  same  to  Gal- 
way, but,  on  the  contrary,  so  care- 
lessly and  negligently  behaved  them- 
selves that,  through  the  carelessness 
and  negligence  of  the  defendants,  the 
box  and  its  contents  were  wholly 
lost— Held,  that  the  plaint  stated  a 
cause  of  action  within  the  jurisdic- 
tion, which  would  justify  an  order 
for  substitution  of  service.  E.  Powell 
v.  Atlantic  Steam  Navigation  Com- 
pany xlvii 

PROCEDURE  ACT. 

See  Bond. 

Defence. 

Practice,  6,  8. 

Setting  aside  Defences  as 
Embarrassing. 
In  order  to  obtain  a  rule  to  appoint  a 
person  as  next  friend  for  a  lunatic  or 
a  minor,  satisfactory  information  as  to 
the  fitness  of  such  person  must  be  fur- 
nished to  the  Clerk  of  the  Rules,  by 
the  attorney  applying  for  the  rule; 
in  the  case  of  lunatics  by  the  affidavit 
of  such  attorney,  and  in  the  case  of 
minors  by  affidavit,  or  otherwise. 
Q.  B.     Ronayne  v.  Perrin  *    xxxvi 

PRODUCTION  OF  PUBLIC 

RECORDS. 
See  Pleading. 

REGISTRATION  OF  BILL  OF 
SALE. 
See  Bill  of  Sale. 

REPLICATIONS. 
See  Bill  of  Exchange. 

REPRESENTATION  OF 
.DEFENDANT. 

See  Bill  of  Exchange. 

RIGHT  TO  BEGIN. 
See  Practice,' 5. 

SATISFACTION    ON  WARRANT 
OF  ATTORNEY. 

See  Entering  Satisfaction. 


590  SECURITY  FOR  COSTS. 


SUBSTITUTION  OF  SERVICE. 


SECURITY  FOR  COSTS. 
See  Practice,  1. 

SERVICE  OP  PROCESS. 
See  Civil-bill  Act. 

SET-OFF. 
See  Costs. 

Defence,  Equitable. 
Trover,  and  conversion  of  defendant's 
goods  by  plaintiff,  cannot  be  pleaded 
as  a  defence  by  way  of  set-off  to  an 
action  for  a  liquidated  sum.  Q.  B. 
Cuffs  v.  Lawson  xlii 

SETTING  ASIDE  DEFENCES  AS 
EMBARRASSING. 

To  an  action  for  use  and  occupation, 
the  defendant  pleaded,  secondly,  that 
before  the  25th  of  March  1853,  the 
defendant,  being  then  tenant  to  the 
plaintiff's  testator,  of  the  said  premises, 
under  a  parol  demise,  agreed  to  buy, 
and  said  testator  agreed  to  sell,  said 
testator's  interest  in  the  premises  for 
"  £3250,  to  be  paid  on  the  perfecting 
the  deed  of  sale  ;  and  the  rent  of  the 
premises  to  be  settled  up  to  the  25th 
of  March  1853."  Averment— .  that 
on  the  1st  of  May  1854,  in  pursuance 
of  the  agreement,  the  £3250  was  paid, 
the  rent  settled  up  to  said  25th  of 
March  1853,  and  the  deed  of  sale  per- 
fected, and  that  plaintiff's  testator  ac- 
cepted such  payment  and  settlement, 
and  executed  said  deed.  Averment — 
that  it  was  under  said  contract,  and 
not  as  tenant,  that  defendant  used  and 
occupied. 

The  defendant  also  pleaded,  thirdly, 
by  way  of  equitable  defence,  that, 
during  the  period  in  respect  of  which 
the  plaintiff  made  his  claim,  he  held 
and  dealt  with  the  premises,  to  the 
1  knowledge  of  plaintiff's  testator,  not 
as  tenant,  but  as  equitable  owner  un- 
der thereon  tract  mentioned  in  the  pre- 
ceding defence ;  and  that  said  contract 
was  afterwards  carried  into  effect,  and 
all  claims  in  respect  of  said  premises 
determined  by  the  payment  of  the 
purchase-money  and  the  settlement 


of  rent  op  to  a  certain  date  by  the  de- 
fendant, and  by  the  conveyance  of  said 
testator's  estate  and  interest  to  the 
defendant.  The  Court  refused,  with 
costs,  an  application  to  set  aside  the 
second  defence  as  embarrassing,  and 
to  set  aside  the  third  defence  as  not 
being  within  the  provisions  of  the 
Common  Law  Procedure  Act  1866. 
Q.  B.    Denniston  v.  Digan  ?ii 

SETTING  ASIDE  FALSE 

DEFENCE. 
See  Ejectment. 

SETTING  ASIDE  PROCEEDINGS. 

An  action  having  been  brought  in  the 
name  of  the  heir-at-law  of  the  sur- 
viving trustee  of  a  will,  to  recover 
rent  under  a  lease  made  by  such  trus- 
tee, reserving  the  rent  for  himself  and 

,  his  heirs,  notwithstanding  that  the 
heir-at-law  had  refused  to  interfere 
in  the  trusts,  and  had  expressly  cau- 
tioned the  attorney  against  using  his 
name ;  the  Court,  although  an  in- 
demnity against  the  costs  of  the  action 
had  been  offered,  set  aside  the  sum- 
mons and  plaint,  and  ordered  the  casta, 
both  of  the  heir-at-law  and  the  de- 
fendant, to  be  paid  by  the  attorney 
who  issued  the  plaint.  Q.  B.  Sourie 
v.  Murray  xi 

SHERIFF,  INQUIRY  BEFORE. 
See  Practice,  7- 

SPECIAL  JURY. 
See  Practice,  8. 

STATUTES  QUOTED. 
35  G.  3,  c.  30,  s.  31. 
3&4  Vic.c.  105,  s., 18. 
17  &  18  Ftc,  0.  55. 

SUBSEQUENT   CHARGING   OR- 
DER, AND  ABSOLUTE  ORDER 
FOR  PAYMENT. 
See  Practice,  4. 

SUBSTITUTION  OF  SERVICE. 
See  Practice,  9. 


SUGGESTION  OF  BREACHES. 

SUGGESTION  OF  BREACHES. 
See  Bond. 

TAKING  PARTY  IN  EXECUTION 
FOR  COSTS. 

See  Costs. 

TRESPASS  QUARE  CLAUSUM 
FREGIT. 

A  defence  to  an  action  of  trespass  quart 
clausum  fregit,  that  the  house  in  the 
plaint  mentioned  is  not  the  property 
of  the  plaintiff,  as  alleged,  isembaras- 


WRITS,  ike. 
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ing,  and  will  be  set  aside.    Q.  B. 
Williams  v.  Williams    .  xxxvi 

TROVER. 
See  Set-off. 

VENUE. 
See  Change  of  Venuk. 

WARRANT  OF  ATTORNEY. 
See  Entering  Satisfaction. 

WRITS  OF  INQUIRY. 
See  Practice,  7. 


